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PROCEEDINGS  OF  THE  SUPREME  COURT,  AND  OF 
THE  BAR  OF  NORTH  CAROLINA  IN  RESPECT 
TO  THE  MEMORY  OF  THE  LATE  JUSTICE  BOY- 
DEN,  OF  THE  SUPREME  COURT,  IN  THE  SU- 
PREME COURT  ROOM,  JANUARY  28th,  1874. 


In  accordance  with  a  previons  notice,  at  1  o'clock,  p.  m., 
January  28th,  1874,  the  members  of  the  legal  profession  in 
attendance  on  the  Supreme  Court,  and  resident  and  sojourn- 
ing in  the  city  of  Raleigh,  assembled  in  the  Supreme  Court 
room  for  the  purpose  of  giving  expression  to  their  feelings  in 
regard  to  the  death  of  the  Honorable  Kathaniel  Boyden,  late 
an  Associate  Justice  of  the  Supreme  Court  of  North  Carolina, 
who  has  died  since  the  last  term  of  said  Court. 

There  were  present.  Chief  Justice  Pearson  and  Associate 
Justices  Read,  Rodman,  Settle  and  Bynum,  of  the  Supreme 
Court ;  Attorney  General  Hargrove,  Judges  Cloud  and  Moore, 
of  the  Superior  Court ;  and  Attorneys  W.  H.  Bailey,  Col.  S.  B. 
Spruill,  J.  T.  Carson,  Josiah  Collins,  T.  G.  Wilson,  H.  W. 
Gnion,  Gen.  R.  Barringer,  A.  M.  Lewis,  J.  M.  McCorkle,  Jas. 
Masten,  Gen.  A.  M.  Scales,  M.  A.  Moore,  R.  F.  Armfield, 
Wm.  M.  Shipp,  W.  P.  Williamson,  D.  G.  Fowle,  Hon.  W.  H. 
Battle,  Hon.  W.  N.  H.  Smith,  D.  Schenck,  D.  M.  Carter  and 
8.  A.  Ashe. 

On  motion  of  J.  H.  Wilson,  Esq.,  the  Hon.  R.  M.  Pearson, 
was  called  to  the  chair,  and  R.  F.  Armfield  appointed  Secre- 
tary. 

On  motion  of  J.  H.  Wilson,  Esq.,  a  committee  of  five,  con- 
sisting of  J.  H.  Wilson,  Hon.  W.  H.  Battle  and  Judges  Moore, 
Bynuin  and  Cloud,  were  appointed  by  the  chair  to  present  res- 
olutions expressive  of  the  feelings  of  the  meeting.  The  com- 
mittee retired,  and  after  consultation  returned,  and  through 
their  chairman,  J.  H.  Wilson,  Esq.,  presented  to  the  meeting 
the  following : — 


II         Proceedings  in  Memory  of  NaihameL  Boyden. 

The  death  of  Hon.  Ifathaniel  Boyden,  one  of  the  Justices  of 
this  Court,  which  took  place  in  the  month  of  November  last, 
demands  from  us  an  expression  of  our  views  as  to  his  charac- 
ter and  a  tribute  of  respect  to  his  memory.  He  was  a  distin- 
guished citizen  of  this  State,  and  in  his  death  this  Court  has 
sustained  the  loss  of  a  learned,  able  and  efficient  member 
thereof.  Possessed  of  a  strong  natural  mind,  well  balanced, 
improved  by  culture  and  of  untiring  industry,  energy  and  per 
severence,  characterized  by  a  high  standard  of  moral  rectitude 
of  deportment  and  fidelity  to  the  interest  committed  to  his 
charge,  with  a  strong  moral  courage  which  prompted  him 
never  to  shrink  from  the  performance  of  any  duty,  his  career 
in  life  was  crowned  with  success.  At  the  age  of  twenty-six  he 
settled  in  this  State,  far  away  from  his  native  place  and  kin- 
dred, without  money  and  without  friends.  While  qualifying 
himself  for  the  practice  of  his  profession,  he  earned  his  support 
by  teaching  a  country  school.  After  obtaining  his  license  he 
engaged  in  his  professional  pursuit  in  competition  with  such 
eminent  members  of  the  bar  as  Kuffin,  Murphy,  Nash,  Settle, 
Tancey,  Shepherd  and  the  Moreheads,  and  subsequently  in  the 
circuit  to  which  he  removed  in  competition  with  the  Messrs. 
Burton,  Caldwell,  Alexander  and  Osborne,  all  of  whom  he  sur- 
vived ;  and  being  well  grounded  in  the  principles  of  the  law, 
he  always  sustained  himself  and  attained  professional  success. 
Distinguished  as  he  was  as  a  jurist,  whose  example  as  such  for 
learning,  industry  and  fidelity  to  the  interest  committed  to  his 
charge,  is  worthy  of  imitation  by  the  junior  members  of  the 
profession,  he  was  likewise  distinguished  in  the  private  walks 
of  life.  Possessed  of  a  kind  and  tender  heart,  a  sympathizing 
nature,  he  was  always,  ready  to  aid  the  poor  and  distressed.  As 
a  husband  and  father,  he  was  kind  and  affectionate.  To  crown 
all,  he  was  a  christian  gentleman.  Thus  has  our  lamented 
friend  "  come  to  his  grave  in  a  full  age,  like  as  a  shock  of  corn 
Cometh  in  hid  season.'*  Notwithstanding  this  is  true,  still  his 
death  is  an  admonition  to  us  all.  "  Be  ye  therefore  ready  also; 
for  the  Son  of  Man  cometli  at  an  hour  when  we  think  not." 

Judge  Boyden  was  born  in  Conway,  Mass.,'  on  the  16th  of 
August,  1795,  and  was  in  the  78th  year  of  his  age  at  the  time 
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of  his  death.  He  was  the  son  of  Joho  Boyden  and  Ennice 
Hayden,  his  wife.  He  was  a  soldier  in  the  war  of  1812.  He 
entered  Williams  College  in  1817,  where  he  epeiit  his  Fresh- 
man year,  having  been  prepared  for  college  under  the  instruc- 
tion of  Cr.  Edward  Hitchcock,  of  Deerficld  Acadmy,  in  Massa- 
chusetts. He  graduated  at  Union  College,  New  York,  in  July, 
1821.  He  commenced  the  study  of  the  law  while  in  college, 
and  after  his  graduation  prosecuted  the  study  of  law  in  the  of- 
fices of  Judah  Yearby  and  Hon.  Moses  Hayden,  of  New  York. 
He  came  to  North  Carolina  in  1822,  and  took  up  his  abode  in 
Guilford  county.  He  obtained  license  to  practice  law  in  the 
conrts  of  this  State  in  December,  1823,  and  settled  in  Stokes 
county,  near  Qermantown.  He  resided  there  until  1832,  wl;en 
he  removed  to  Surry  county.  He  represented  that  county  in 
the  House  of  Commons  in  1838  and  again  in  1840.  In  1842 
he  removed  to  Salisbury,  where  he  continued  to  reside  until 
his  death.  He  represented  Rowan  county  in  the  State  Senate 
in  1844,  and  in  1847  was  elected  a  member  of  the  80th  Con- 
gress. At  the  expiration  of  his  term  he  declined  a  re-election. 
From  that  time  until  he  was  raised  to  the  Bench,  he  was  ac- 
tively engaged  in  the  practice  of  his  profession,  having  a  cir- 
cuit of  twelve  counties.  Ho  regularly  attended  this  court  for 
more  than  thirty  years.  In  1865  he  was  elected  a  member  of 
the  State  Convention.  In  1868  he  was  elected  a  member  of 
the  40th  Congress,  and  in  1871  was  appointed  a  Judge  of  this 
Court,  which  elevated  position  he  held  at  the  time  of  his  death. 
During  his  residence  in  Stokes  county  he  married  Ruth,  daugh- 
ter of  Hugh  Martin,  Esq.,  by  whom  he  had  several  children. 
She  died  in  1844,  and  in  December,  1845,  he  married  Mrs. 
Jane  C.  Mitchell,  daughter  of  the  late  Archibald  Henderson, 
one  of  the  most  distinguished  lawyers  the  State  has  ever  pro- 
duced. By  his  second  wife  he  had  one  son,  who  survives  him. 
In  1851  he  connected  himself  with  St.  Luke's  Episcopal  Church, 
in  Salisbury^  and  continued  his  connection  therewith  until  his 
death.  In  the  summer  of  1873  he  attended  the  Annual  Com- 
mencement at  Union  College,  his  ahna  mater^  being  the  52nd 
from  the  time  of  his  graduation^  and  met  there  but  one  person 
who  was  a  member  of  the  institution  at  the  same  time  with 
himself. 
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As  a  tribute  of  respect  to  our  deceased  friend, 
Be  it  resolved^  1.  That  a  copy  of  the  proceedings  of  this 
meeting  be  sent  to  the  family  of  the  deceased  by  the  Chair. 

2.  That  a  copy  of  the  proceedings  be  presented  to  the  Su- 
preme Court,  and  also  to  the  Superior  Court  for  the  county  of 
Eowan,  with  a  request  that  they  be  spread  on  the  minutes  of 
said  Courts. 

The  above  were  unanimously  adopted  by  the  meeting.  In 
presenting  the  resolutions,  Mr.  Wilson  delivered  a  fervent  and 
eloquent  eulogium  upon  the  character  of  Judge  Boyden,  whom 
he  said  he  had  known  for  more  than  thirty  years.  Ho  spoke 
of  his  great  ability,  his  indomitable  energy  and  perseverance^ 
which  had  enabled  him  to  achieve  such  signal  success  at  the 
Bar ;  of  his  wonderful  memory,  which  could  retain  the  evi- 
dence in  the  largest  and  most  complicated  causes  without  ever 
taking  a  note ;  of  his  virtues,  public  and  private,  which  he 
commended  to  the  imitation  of  the  younger  members  of  the 
profession.  Mr.  Wilnon  was  followed  by  T.  J.  Wilson,  Esq., 
who  had  practiced  with  Judge  Boyden  for  more  than  twenty 
years ;  by  W.  H.  Bailey,  Esq.,  who  had  been  his  law  partner, 
and  by  Judge  Cloud,  who  had  been  his  law  student  and  lived 
in  his  family.  All  these  gentlemen  paid  eloquent  and  feeling 
tributes  to  the  memory  of  the  deceased,  expressed  their  admi- 
ration for  him  as  a  man  and  a  lawyer,  and  their  sense  of  the 
great  loss  the  profession  and  the  State  has  sustained  by  his 
death. 

On  motion  of  lion.  W.  H.  Battle,  it  was  ordered  that  a 
copy  of  the  proceedings  of  this  meeting  be  presented  to  the 
Supreme  Court  by  the  Attorney  General,  with  a  request  that 
they  be  spread  upon  the  minutes  of  the  Court ;  that  a  copy  be 
forwarded  to  the  Superior  Court  of  Rowan,  the  county  of  the 
late  residence  of  Judge  Boyden,  with  a  like  request,  and  that 
a  copy  be  sent  to  the  widow  and  family  of  the  deceased. 

On  motion,  the  meeting  a(\journed. 

R.  M.  PEARSON,  Chairman. 

R.  F.  Abmfield,  Secretary. 
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SUPREME  COURT  ROOM, 

Januaky  29th,  1874. 
On  the  openiog  of  the  Court,  Attorney  General  Hargrove 
arose  and  said : 

May  it  please  your  Honors : 

On  yesterday  a  meeting  of  the  Bench  and  Bar  of  North  Car- 
olina, now  in  the  city  of  Raleigh,  adopted  resolutions  respect- 
ing the  memory  of  the  Hon.  Nathaniel  Boyden,  deceased,  late 
an  Associate  Justice  of  this  Court.  It  was  devolved  upon  me 
to  present  the  resolutions  of  the  meeting  to  your  Hopors,  and 
request  that  they  be  spread  upon  your  minutes. 

My  acquaintance  with  Justice  Boyden  began  when  I  was  a 
student  at  Rockford,  in  the  county  of  Surry,  attending  the  law 
lectures  of  the  present  Chief-Justice.  The  deceased  was  then 
in  the  full  tide  of  practice,  and  one  of  the  most  accomplished 
and  successful  advocates  in  North  Carolina. 

I  well  remember  with  what  intense  interest,  I,  at  that  period, 
listened  to  his  eloquent  and  effective  efforts  for  his  clients 
before  the  Court  and  jury,  (in  the  old  court  house  of  Surry,) 
and  observed  and  wondered  at  his  skill  in  the  argument  and 
conduct  of  his  causes.  He  was,  indeed,  a  faithful  advocate,  a 
distinguished  jurist,  a  lover  of  his  country  and  government, 
and  better  than  all,  a  Christian  gentleman.  But  he,  who  was 
so  lately  amongst  us,  in  all  that  remarkable  buoyancy  of  spirits 
and  mental  activity  with  which  he  was  blessed,  and  who  was 
worthily  enjoying  the  honors  of  a  place  on  the  highest  judicial 
bench  in  ths  State,  like  his  illustrious  and  learned  predecessors, 
who  in  times  past  have  filled  the  same  position,  he,  too,  has 
gone. 

The  memory  of  his  virtues  remains  with  us,  and  may  well 
serve  to  incite  others  to  follow  in  the  paths  of  professional  use- 
fulness and  integrity.  I  concur  most  heartily  in  the  sentiments 
herein  expressed  ;  and,  now,  in  behalf  of  the  meeting  of  the 
legal  profession,  I  move  your  Honors,  that  theae  resolutions  be 
entered  upon  the  records  of  this  Court,  and  that  the  Court  do 
now  adjourn  in  respect  to  the  memory  of  the  Hon.  Nathaniel 
BoTDSKy  deceased. 
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To  the  remarks  of  the  Attorney  Oeneral^  Chief  Justice 
Pbaj(80n  replied  as  follows : 

The  members  of  the  Court  concur  in  the  resolutions  adopted 
at  the  meeting  of  the  profession.  The  Court  will  order  the 
proceedings  to  be  spread  on  the  record. 

Nathaniel  Boyden  was  no  ordinary  man  ;  he  came  upon  the 
bench  at  an  advanced  age ;  but  his  quickness  of  perception, 
retentive  memory  and  astonishing  energy,  (he  was  never  idle 
for  a  moment,)  had  enabled  him,  during  a  long  attendance  at 
the  bar,  to  acquire  a  great  store  of  practical  knowledge  of  his 
profession ;  and  he  was  a  very  able  and  efficient  member  of 
this  Court. 

We  regret  his  loss,  both  as  an  Associate  Justice  and  as  a 
friend.  Wo  will  cherish  his  memory  as  one  whom  we  ad- 
mired for  his  talents  and  loved  for  his  manly  virtues. 

The  Court  will  stand  adjourned  until  to-morrow  at  10 
o'clock,  A.  M. 
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JOSIAH   TURNER,    Jb.   ©.   THE  RICHMOND    AND   DANVILLE- 
RAILROAD  COMPANY. 

A  complamt  seekmg  to  charge  the  lessee  of  the  N.  C.  Railroad  with 
damages,  for  refasing  to  transport  the  complainant,  to  whom  the  lessor 
of  said  road  had  issued  a  free  pass  for  life,  not  alleging  any  obliga- 
tion on  the  part  of  the  lessee,  by  contract  or  otherwise,  to  carry  the 
complainant  over  the  road,  free :  Bdd  to  be  bad  on  demurrer,  and 
that  the  Judge  below  was  right  in  dismissing  it. 

The  free  pass  given  by  the  lessor,  the  N.  C.  Railroad  Company,  was 
only  a  license,  without  any  consideration  in  law,  which  that  company 
could  revoke  at  pleasure,  and  did  revoke  by  leasing  the  road  to  the 
defendant. 

CrvTL  AcrnoN,  for  damages,  tried  before  his  Honor,  Tourgee^ 
tTl,  at  the  Fall  Term,  1873,  of  the  Superior  Court  of  Oeangk 
county. 

In  his  complaint  filed  at  Spring  Term,  1873,  the  plaintijf 
illegee: 
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(1.)  That  having  been  President  of  the  N.  0.  Railroad  Com- 
pany, the  bj-laws  of  that  company  entitled  him  to  a  free  pass 
for  life  over  the  line  of  said  company's  road  ; 

(2.)  That  at  the  annual  meeting  of  the  stockholders  of  said 
company,  held  at  Salisbury  in  July,  1869,  the  stockholders 
voted  a  free  pass  to  himself  and  family  for  life ; 

(3.)  That  in  the  year  1871,  the  said  N.  C.  Railroad  w^ 
leased  to  the  Richmond  and  Danville  Railroad  Company,  the 
defendants,  without  authority  of  law,  and  passed  into  the  hands 
of  said  company,  which  was  afterwards,  in  July,  1872,  con- 
firmed by  the  stockholders  of  the  N.  C.  Railroad  Company, 
in  their  annual  meeting  at  Raleigh,  N.  C ; 

(4.)  That  the  plaintiff  used  said  pass,  or  ticket  for  life,  until 
February,  1872,  when  the  conductors,  agents  of  said  defen- 
dants, refused  to  recognize  it. — 

(5.)  That  in  February,  1872,  W.  W.  Davies,  a  conductor  of 
a  train  of  cars  belonging  to  the  said  company,  upon  the  line  of 
the  N.  C.  Railroad,  an  agent  of  the  said  Richmond  and  Dan- 
ville Railroad  Company,  demanded  of  the  plaintiff  his  fare 
from  Raleigh  to  Hillsboro',  to  which  point  he  intended  trav- 
elling upon  the  cars,  which  the  plaintiff  refbsed  to  pay,  and 
offered  to  exhibit  to  the  agent  Davies,  the  conductor,  the  pass 
aforesaid,  which  the  conductor,  the  agent  oi  the  defendant  re- 
fused to  recognize,,  stopped  the  train  and  ejected  the  plaintiff 
from  the  cars. 

(6.)  That  shortly  afterwards  the  plaintiff  attempted  to 
travel  upon  the  said  line  of  road  to  and  from  the  points  afore- 
said, upon  the  pass  aforesaid, — ^and  was  again  ejected  from  the 
cars  by  conductor  Spraggins,  an  agent  of  the  defendant ;  on 
two  several  occasions  he  was  made  to  pay  his  fare  by  conduc^r 
Spraggins,  the  agent  of  the  defendant ;  on  two  several  occa- 
sionB  be  was  made  to  pay  his  fare  by  conductor  SpraggiM,  to 
prevent  his  being  ejected  from  the  train,  to  the  gr^at  dit^iag^ 
•of  the  plaintiff. 

Whorefpre  the  plaintiff  demands  jnd^ont  tor  $10»000,  &c. 

At  ihe  same  term,  the  ddfendraf  8  attorneys,  Graham  A 
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Graham,  demur  to  the  complaint,  and  move  to  dismiss  the 
action,  for  the  reason  that  the  complaint  does  not  state  facts 
snffictent  to  constitute  a  canse  of  action :  in  that 

1st.  It  does  not  allege  that  the  lease  imposed  npon  the  de- 
fendant any  liability  for  contracts  of  the  lessor ; 

2d.  It  does  not  allege  that  the  defendant  is  a  corporation, 
or  liable  to  be  sued ; 

3d.  It  does  not  allege  any  consideration,  for  the  pass  stated 
to  have  been  given  by  the  N".  C.  Railroad  Company  to  plain- 
tiff; it  having  been  admitted  by  the  attorney  for  the  plaintiff, 
that  no  such  by-laws  as  allied  ever  existed,  and  said  pass  was 
ntuluni  factum  / 

4th.  That  no  contract  to  transport  plaintiff  is  alleged  to  have 
have  arisen  against  the  defendant ; 

5th.  That  the  allegation  that  the  lease  is  without  authority 
of  law,  bars  the  action  against  the  defendant ; 

6th.  There  is  no  allegation  that  the  Ni.  C.  Railroad  Oom- 
pany  is  a  corporation ; 

Upon  consideration,  the  Oonrt  sustained  the  demurrer,  and 
give  judgment,  as  follows : 

^  This  action  coming  on  for  hearing  npon  the  motion  of  de- 
fendant's counsel  to  dismiss  the  same  for  want  of  allegations 
fiuflScient  to  constitute  a  cmuse  of  action ;  after  argument  of 
counsel,  it  appears  to  the  Court  that  the  motion  is  well  founded^ 
In  that  the  complaint  does  not  anywhere  set  torih  or  allege, — 

1.  That  tiie  lease  under  which  the  defendants  hold,  imposed 
upon  them  the  duty  of  fulfilling  and  carrying  out  this,  or  any 
other  contract  of  the  lessors  of  the  N.  C.  Railroad ; 

2.  The  said  complaint  does  not  anywhere  allege,  that  the 
defendants  are  a  corporation  and  liable  to  be  sued  under  the 
name  and  style  by  which  they  are  therein  designated. 

8.  That  the  pass,  upon  which  the  plaintiff  claims  the  right 
to  transportation  over  the  road  and  in  the  c«rs  ot  the  defen- 
dsBt,  was  issued  for  a  valuable  consideration. 

4.  That  there  is  no  aUegation  of  any  contract,  express  or 
implied,  between  the  pluntiff  and  the  defendant,  requiring 
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them  to  transport  the  said  plaintiff  over  their  road,  or  in  their 
ears,  without  consideration*^ 

5.  The  complaint  alleges  that  the  defendant  was  in  posses- 
sion  of  the  N.  C.  Railroad,  without  authority  of  law ;  whichy 
if  true,  would  relieve  the  defendant  of  all  liability  in  the  prem- 
ises,  and  remit  the  plaintiff  to  an  action  against  the  N.  C.  Rail- 
road Company,  to  obtain  his  remedy.  If  the  lease  was  without 
authority  of  law,  it  could  impose  no  responsibility  upon  the 
lessee  to  fulfil  the  contracts  of  the  lessors,  even  though  ex^' 
pressly  stipulated  therein. 

6.  That  there  is  no  allegation  that  the  N.  C.  Railroad  Com- 
pany is,  or  was  a  corporation  or  individual  having  power  to 
make  such  contract  or  grant,  as  is  set  forth  in  the  complaint. 

It  is  therefore  ordered,  That  the  said  action  be  dismissed^ 
and  judgment  rendered  against  the  plaintiff  and  his  sureties 
for  the  costs  thereof." 

From  which  judgment  the  plaintiff  appealed. 

Ko  counsel  for  appellant  in  this  Court. 

J.  W,  &  J,  A*  Orahcmt,  contra,  argued  : 

1.  The  defendant  being  a  foreign  corporation,  service  should 
have  been  made  on  the  President,  Secretary  or  Treasurery  or 
by  publication.    Bat.  Rev.  161  '^  C.  C,  P»  sees.  82  and  83, 

2.  A  delegation  of  powers  cannot  be  made  or  accepted,  with^ 
out  authority  from  Parliament.  A.  and  A.  on  Corporations^ 
sec.  256.  The  public  may  still  look  to  the  original  company^ 
as  to  all  its  obligations  and  duties,  which  grow  out  of  its  rela- 
tions to  the  public  and  are  created  by  charter,  and  are  inde- 
pendent of  contract,  or  privity  between  the  party  injured  and 
the  railway.  1  Redfield  on  Railways  590,  and  note  8;  28 
Ind.  Rep.  534. 

3.  The  pass  could  have  been  revoked  at  any  time  by  the 
N.  C.  Railroad  Company ;  the  lessee  must  have  the  same 
right.  It  was  only  gratnitons  transportation.  11  Redfield  on 
Railways,  184,  and  note  10.  In  every  instance,  where  one 
takes  passage  with  a  common  carrier  of  passengers,  there  is,  in 
in  the  absence  of  a  special  contract,  one  implied  for  safe  trans- 
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portation  and  for  fere.    Mink  v.  SchroyeVj  8  111.  Rep.  416 ; 
11  Redfieia,  185,  and  note  10 ;  1  Ibid  590,  592,  611  et  seq. 

BoDMAir,  J«  It  is  unnecessary  to  consider  all  the  several 
grounds  of  demurrer  stated  by  the  defendant,  as  if  any  one  of 
them  is  good,  it  disposes  of  the  action. 

I  take  the  fonrlji  ^oiind,  to-wit ;  That  the  complaint  does 
not  allege  any  obligation  on  the  part  of  the  defendant,  by  con- 
tract, or  otherwise,  to  carry  tlie  plaintiff  over  its  road  free. 
The  existence  of  such  an  obligation  is  a  necessary  part  of  the 
plaintiff's  cause  of  action,  and  should  have  been  distinctly  al- 
leged. Hfo  contract  is  alleged  "with  the  defendant.  It  may  be, 
that  it  was  intended  to  allege  such  an  obligation,  as  arising  out 
of  the  free  pass  for  life,  given  by  the  stockholders  of  the  N.  0. 
Bailroad  Company,  to  the  plaintiff.  But  it  is  not  alleged  that^ 
ihe  defendant  company  became  bound  by  the  contracts  oi  the 
North  Carolina  Company.  If  it  was  so  bound,  the  free  pass 
given  by  the  North  Carolina  Company  was  only  a  license 
without  any  consideration  in  law,  which  that  company  could 
revoke  at  pleasure,  and  which  it  did  revoke  by  leasing  its  ^ 
road  to  the  defendant  It  is  immaterial  for  the  present  pur- 
pose, whether  the  lease  was  a  valid  and  lawfril  one  or  not. 
For  even  if  it  were  not  so,  the  defendant  was  actually  in  the 
possession  of  the  road  and  franchises  of  the  North  Carolina 
Company;  and  the  legality  of  its  pos8ession>eaAnotbe  disputed 
xsoUaterally,  but  only  by  a  direct  proceeding  for  that  purpose. 

There  is  no  error.  The  ease  may  be  remanded  on  motion 
of  plaintiff,  so  that  he  may  amend,  otherwise  the  judgment 
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THE  HOKTB  CAROLINA  RAILROAD  COSIPANT  «.  JAKES  6. 
HOORE  and  cdwta. 

vht.  lo'.^.t'h  CaroUaB  Rulrwd  C(wip«iy,  as  wdl  by  ito  ch&rter,  Act  of 
',  chap.  83,  and  the  Bopplemental  Acta  thereto,  m  opcw  gen- 
dples,  bos  the  pcnra-  to  d^tosit  or  loan  ita  Huplue  funds,  and 
e  may  bring  the  neceaaary  actioiu.  to  recover  the  buum  loaned. 

AonoH,  to  recover  the  aDoouDt  of  a  bond,  tried  before 

J.,  at  Fall  Term,  1873,  of  tbe  Snperior  Oonrt  of  Ala- 

■tiDty. 

aintjff,  a  corporation  created  b;  the  law  of  the  State 

cl  da;  of  Aogoet,  1870^  loaned  tbe  defendants  tbe  sum 

),  taking  from  them  a  bond  or  coveitftnt  in  the  wordft 

;,  to  wit : 

X).    Sixty  days  after  date,  we,  or  either  of  ae,  promise 

the  TreasHTer  of  the  North  Carolina  Kailroad  Com- 

■  jnet  and  fnll  sum  oi  fifteen  hvndred  dollars,  for 

uuuDj  uorrowed  at  eight  per  cent,  intereet.    Witness  oiir  hands 

and  seals,  this  Angast  asd,  1870. 

J.  G.  MOORE,  [seal.] 
J.  A.  MOORE,  [6BAL.] 
E.  D.  WADE.  [seal.]" 

In  their  answer  tbe  defendants  admit  the  execution  of  the 
bond,  and,  for  a  principal  defence,  deny  tbe  capacity  and  power 
of  the  company  to  lend  money  and  recover  it  by  an  action  on 
a  bond. 

It  being  submitted  to  the  Oonrt,  His  Honor,  npon  conside- 
ration, gave  judgment  in  favor  of  tbe  plaintiff  for  the  balance 
dne  on  tbe  bond,  (917.70,  (the  defendanU  having  paid  $600 
thereof  on  the  16tb  of  March,  1871,)  and  interest  and  costs. 

From  this  judgment  defendants  aj^aled  to  this  Court. 

Parker,  for  appellants,  submitted  i 

1.  That  a  corporation  has  no  other  capacities  or  powers  tbaa 
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each  as  are  necessary  to  efiect  the  purposes  of  its  creation. 
Angel  &  Ames  on  Corp.,  sec.  7. 

2.  The  exercise  of  its  corporate  franchise  being  restrictive 
of  individnal  rights,  cannot  be  extended  beyond  the  letter  and 
spirit  of  the  act  of  incorporation.  Beaiy  v.  Knowler^  4  Pet., 
162. 

8.  In  deciding  whether  a  corporation  can  make  a  contract, 
we  are  to  consider  whether  it  is  permitted  or  forbidden  by  the 
charter,  or  some  act  binding  upon  it,  and  if  they  are  silent,  we 
have  to  consider  whether  the  power  is  not  implied,  as  being 
directly  or  indirectly  necessary,  to  enable  the  corporation  to 
falfil  the  purposes  of  its  creation.  Angel  &  Ames  on  Corp., 
eee.  256. 

4.  This  security  lor  the  loan  of  money  is  absolutely  void. 
Mica  Ins.  Go.  v.  Scott,  19  Johnson,  (N.  T.,) ;  White  Water 
Valley  Co.  v.  Toilette  and  others,  21  How.  414. 

Boyd^  contra. 

1.  Plaintiff  partakes  of  the  nature  of  both  a  public  and 
private  corporation,  in  this :  It  is  created  for  the  benefit  of  the 
public,  as  furnishing  convenient  and  epeedy  transportation  to 
the  citizens,  its  public  nature  [)ertaiuing  more  to  its  duties  than 
right ;  in  its  private  nature  it  is  intended  to  promote  indi- 
vidual interest,  by  furnishing  the  means  ot  profiitable  invest- 
ment, and  whatever  may  be  done  to  attain  this  latter  end  is 
within  the  scope  of  its  powers, 

2.  As  to  the  powers  of  corporations  generally,  see  Angel  & 
Ames,  sees.  256,  257,  258,  259. 

3.  The  principal  authority  cited  in  Angel  &  Ames,  that  a  cor- 
poration is  confined  to  the  sphere  of  action  limited'by  the  terms 
and  intention  of  the  charter,  or  that  a  corporation  other  than 
a  bank,  was  not  allowed  to  loan  money,  is  that  of  the  IJtiea  In- 
surance Company  v.  Scott,  reported  in  19  Johnson,  (N.  Y.) ; 
but  in  the  State  of  New  York  there  was  a  general  banking  act, 
which  restrained  every  other  corporation,  in  express  terms, 
from  lending  money.    We  have  no  such  act  with  us,  and  even 
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in  the  case  cited,  it  was  held  that  the  money  coald  be  recovered, 
though  the  security  was  void. 

4.  "  In  this  country,''  says  Parsons  on  Bills  and  Notes,  164, 
after  speaking  of  the  English  law  on  the  subject,  ^^it  may  be 
regarded  as  settled,  that  the  power  of  corporations  to  become 
parties  to  bills  of  exchange  or  promissory  notes,  is  co-extensive 
with  the  power  to  contract  debts.  Whenever  a  corporation  is 
authorized  to  contract  a  debt,  it  may  draw  a  bill  or  give  a  note 
in  payment  of  it." 

5.  Two  corporations  may  join  in  an  action  of  assvmjmt  to 
recover  money  deposited  jointly.  Sharon  Canal  Co.  v.  FuUon 
Bank,  7  Wend.  412. 

6.  Plaintiff  has  the  right  to  deposit  its  funds  in  bank  or  with 
an  individual ;  a  right  to  purchase  and  sell  property,  so  far  as 
is  necessary  to  attain  the  ends  of  its  creation.  This  being  so, 
its  right  to  recover  follows,  as  a  matter  of  course. 

7.  The  Courts  will  do  substantial  justice,  without  regard  to 
mere  matters  of  form ;  and  though  we  sue  upon  the  security, 
if  that  be  void,  we  are  entitled  to  recover  for  money  had  and 
received.  OaU^  WiUiama  <Ss  Co.  v.  KendaUy  67  N.  0.  Rep., 
241. 

Settlk,  J.  The  defendants  borrowed  money  of  the  plaintiff 
and  gave  their  bond  therefor,  but  now  seek  to  avoid  the  pay- 
ment of  the  same  by  ailing  the  incapacity  of  the  plaintiff  to 
make  such  a  contract  or  to  enforce  it  in  the  Courts. 

A  corporation  can  do  no  act  which  is  prohibited  by  its  char- 
ter, or  which  is  against  the  general  law  of  the  land ;  and  as  Mr. 
Dillon  says,  ^*  it  is  the  part  of  true  wisdom  to  keep  the  corpo- 
rate wings  clipped  down  to  the  lawful  standard."  But  the 
charter  of  the  North  Carolina  Railroad  Company,  acts  1848-49, 
ch.  82,  is  a  very  liberal  one.  It  enacts  that  the  Company  shall 
have  the  power  of  ^^  purchasing,  holding,  selling,  leasing  and 
conveying  estates,  real,  [)ersonal  and  mixed,  and  acquiring  the 
same  by  gift  or  devise  as  far  as  shall  be  necessary  for  the  pur- 
poses embraced  in  the  scope,  object  and  interest  of  their  char- 
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ter,  and  no  farther,        *        *        *        *        a^^j  ghall  have 
and  enjoy  all  other  rights  and  immnnities  which  other  corpo- 
rate bodies  may,  or  of  right  do  exercise;        *        «        * 
and  may  borrow  money,  make  mortgages,"  &c. 

We  think  it  clear  from  these  large  and  liberal  grants  of 
power,  as  well  as  upon  general  principles,  that  the  plaintiff 
may  deposit  or  loan  its  surplus  funds  without  subjecting  itself 
to  the  losses  which  would  follow  upon  the  establishment  of  the 
principle  contended  for  by  the  defendants.  MoFarland  v.  the 
Trenton  Insurance  Co,^  4  Denio,  892 ;  Potter  v.  BwnJc  of 
lihicoj  6  Hill,  490,  and  7  Hill,  830 ;  Weet^h  Boatmen's  Be^ 
nevolent  Association  v.  Pribbeny  48  Missouri,  37. 

It  is  not  alleged  or  pretended  that  the  plaintiff  is  engaged 
in  the  business  of  banking ;  but  so  far  as  appears  to  us,  this 
was  only  a  single  transaction,  by  way  of  investing  surplus 
funds.  The  case  pressed  upon  the  argument  to  defeat  this  re- 
covery, was  the  Ithiea  Insurance  Compamy  v.  ScoUy  19  Johnson, 
1,  in  which  it  is  held  that  the  security  there  given  was  void, 
being  in  contravention  of  the  general  banking  act  of  the  State 
of  New  York.  But,  upon  review  of  this  case  in  the  Court  of 
Errors,  it  is  held  that  the  Ithiea  Insurance  Company  may  loan 
their  surplus  funds  on  bond,  note  or  mortgage.  The  Ithiea 
Insurance  Co.  v.  Scott^  8  Co  wen,  709.  In  Frye  v.  Tucker ^  24 
Illinois  180,  the  Court  say,  "  that  a  railroad  company  can  take 
a  promissory  note  and  negotiate  it  in  the  ordinary  course  of 
thdr  business,  cannot  be  questioned.  It  is  a  power  inherent 
in  all  such  corporations." 

The  judgment  of  the  Superior  Court  is  afSrmed. 

PsB  Curiam.  Judgment  affirmed. 
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STATE    on  the  relation  of   W.    R.    COX,   SoUdtor  t.  NICHOLAS 
PEEBLES,  Guardian,  uid  others. 

Confederate  money  taken  in  good  faith,  should  be  received  at  its  scaled 
value,  in  all  fidnciary  transactions;  Ther^ort,  a  Qoardian  who  paid 
the  taxes  due  from  his  Ward's  estate,  with  his  own  Confederate  money, 
can  only  receive  credit  for  the  value  thereof  according  to  the  Legis- 
lative scale. 

Good  faith  requires  that  any  profit  which  arises  from  a  transaction  of 
the  Onardian  in  the  management  of  the  Ward's  estate,  most  be  for 
the  benefit  of  the  Ward,  and  not  of  the  Onardian. 

Civil  aotioh,  (od  a  guardian  bond  and  for  the  retDoval  of  a 
guardian,)  tried  before  Albertson,  J.,  at  the  Fall  Term,  1873, 
of  the  Superior  Court  of  Nobthampton  county. 

During  the  pendency  of  the  snit  it  was  referred  to  a  cotn- 
miseioner  to  state  an  account  between  the  guardian  and  hie 
ward,  who  at  Fall  Term,  1H1S,  reported  the  stated  aceonnt. 

The  guardian,  one  of  the  defendants,  and  the  other  defend* 
auta,  sureties  on  his  gnardian  bond,  filed  exceptions  to  the 
report  of  the  referee  or  commissioner,  for  the  reason,  that  he 
had  credited  in  the  account,  the  scaled  value  of  certain  moneys 
paid  by  the  guardian  in  1862  '68  and  '64  for  his  ward,  instead 
ot  allowing  the  whole  amounts  of  such  several  payment*. 

His  Honor  overruled  tlie  defendants'  exceptions,  confirmed 
the  report  of  the  referee,  and  gave  judgment  for  the  amount 
stated  to  be  due.  From  tbis  judgment  defendants  appealed  to 
this  Court 

Bamea,  for  appellants. 
Bushee  ds  Bittbee,  contra. 

Settlk,  J.    Should  a  gnardian  who  paid  the  taxes  on  the 

estate  of  his  ward  during  the  war,  out  of  his  (the  guardian's) 

own  Confederate  money,  be  allowed  in  a  settlement  with  his 

'  'I  amount  of  each  payments,  or  should  they  be 
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scaled  to  tbe  valae  of  the  Confederate  money  so  paid  ?  Had 
the  guardian  received  in  good  faith  Confederate  money  for  his 
ward  before  it  became  so  depreciated  as  to  amount  to  notice 
that  it  would  not  be  received,  he  would  have  been  liable  only 
for  the  value  of  the  Confederate  money  at  the  time  of  its 
receipt.  With  this  principle  another  goes  hand  in  hand,  to- 
wit ;  that  where  the  guardian  used  his  own  Confederate  money 
in  the  payment  of  debts  against  his  ward,  he  should  be  allowed 
ooly  the  Talue  of  such  money.  To  hold  otherwise  would 
violate  the  fundamental  principle  that  a  guardian  shall  not  be 
allowed  to  speculate  upon  the  estate  of  his  ward.  • 

Good  faith  requires  that  any  profit  which  flows  from  a  trans- 
action of  the  guardian,  in  respect  to  the  ward's  estate,  must  be 
for  the  benefit  of  the  ward,  and  not  for  the  guardian. 

The  spirit  of  our  decision  is,  that  Confederate  money  taken 
in  good  faith  should  be  received  at  its  scaled  value  in  all  fidu- 
ciary transactions,  and  indeed  in  all  transactions  except  where 
the  parties  dealt  directly  with  each  other  and  at  arms'  length ; 
as  for  instance,  where  a  debtor  tenders  and  a  creditor  receives 
Confederate  money  in  payment  of  a  debt,  each  dealing  sitojvre. 
In  such  case  we  have  hold  that  tbe  payment  amounts  to  a  dis- 
charge of  the  debt. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Fss  CusiAK.  Judgment  affirmed. 
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JAMES  McUN  «.  CITY  OF  NEWBERN. 

The  Act  of  1791,  chap.  81,  sec.  1,  empowering  the  Commissionera  of 
the  City  of  Newbem  to  levy  taxes,  among  other  specific  purposes, 
<'  for  such  other  good  purposes  as  the  said  Commissioners  may  judge 
necessary,"  and  the  Act  of  the  special  session  of  1866,  chap.  4,  sec.  8, 
empowering  the  Mayor  and  Council  of  said  City  **  by  all  needful  ordi- 
nances, rules  and  regulations,  to  secure  order,  health  and  quiet  within 
the  same,  and  for  one  mile  around,"  confer  on  the  municipal  authori- 
ties sufficient  power  to  repair  and  build  guard  houses  or  jails. 

(The  case  of  Smith  v.  City  of  Newbem,  post  page  14  dted  and  ap- 
proved.) 

Civil  action  tried  before  Clarke^  J.^  at  the  Fall  Term,  1873, 
of  the  Superior  Court  of  Craven  county. 

The  case,  as  settled  by  connsel  and  transmitted  with  the 
record  to  this  Court,  is  as  follows : 

''  This  was  a  petition  for  an  alternative  mandamuSj  granted 
by  his  Honor,  Judge  Clarke,  at  the  Fall  Term,  1871,  of  said 
Court,  to  compel  the  Mayor  and  Board  of  Councilmen  of  said 
city  to  levy  a  tax  to  pay  a  certificate  of  indebtedness  issued  by 
said  city  to  McLin  &  Wood,  and  assigned  to  plaintiff,  a  copy 
of  which  is  as  follows,  to-wit: 

Office  of  the  Boabd  of  CoMinssioNERS, 
Newbern,  N.  C,  January  Slst,  1866. 

No.  17. 

This  is  to  certify  that  the  town  of  Newbem  is  indebted  to 
McLin  &  Wood  in  the  sum  of  three  hundred  and  thirty-one 
dollars  and  twenty-seven  cents,  as  per  account,  audited  and 
approved  by  the  Mayor  and  Board  of  Commissioners. 

J.  T.  HOUGH,  Mayor. 
Begistered  fol.  2,  page  2. 

Jno.  M.  Hargbt,  City  Clerk. 

Upon  cro8S-ezaminatioO|  the  plaintiff^  admitted  that  the  said 
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certificate  was  issned  in  payment  of  certain  articles,  specified 
in  the  bill  annexed,  marked  A.  This  evidence  was  objected 
to  bj  plaintifiT,  but  admitted  by  the  Court. 

Amone^  the  articles  charged  are  the  following :     *        * 
*        *        *        which  were  rendered  for  the  purpose  of 
repairing  a  city  jail  or  guard  house,  which  had  been  turned 
orer  by  the  military  to  the  municipal  authorities. 

Defendant  asked  his  Honor  to  charge  that  the  city  had  no 
power  under  the  charter  to  repair  a  jail  or  guard  house,  and 
that  plaintiff  could  not  recover  for  value  of  said  gratings. 
This  was  refused,  and  his  Honor  charged  that  it  was  for  defen- 
dant to  show  that  it  had  no  such  power  and  that  said  certificate 
was  improperly  issued. 

gi  Verdict  and  judgment  for  plaintiff.  Rule  for  a  new  trial, 
granted  and  discharged.    Appeal  by  defendant. 

Defendant  alleges  that  his  Honor  erred  in  refusing  the  in- 
structions asked  by  defendant's  counsel,  and  giving  those  above 
set  forth  " 

Seymour^  for  appellant. 

No  counsel  contra  in  this  Court. 

Bykum,  J.  This  case  is  governed  by  that  of  Smith  v.  the 
city  of  Ifewhemy  decided  at  the  present  term  of  this  Court. 

In  a  city  of  the  commercial  character  and  population  of 
Newbem,  it  would  be  diflicult  and  extremely  inconvenient 
duly  and  efiiciently  to  administer  the  public  powers  and  ordi- 
nances of  the  corporation  without  the  aid  and  benefit  of  a 
guard  house  or  jail.  In  addition  to  the  section  of  the  charter 
set  forth  in  the  opinion  before  referred  to,  chapter  81,  section 
1,  acts  of  1791,  being  "  an  act  for  the  further  regulation  of  the 
town  of  Newbem,"  vests  in  the  corporation  the  power  to  levy 
taxes  for  specific  purposes,  "  and  for  such  other  good  purposes 
as  the  said  commissioners  may  judge  necessary;"  and  chapter 
4,  section  3,  acts  of  the  special  session  of  1866,  to  reorganize 
ttie  government  of  the  city  of  Newbem,  vesta  in  the  mayor 
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and  conncil  the  power  "  by  all  needful  ordinances,  rules  and 
regulations  to  secure  order,  health  and  quiet  within  the  same 
and  for  one  mile  around." 

It  would  therefore  seem  that  these  several  provisions  for  the 
good  government  of  the  citj  confer  suflScient  power  to  build 
a  guard  house,  and  certainly  to  repair  and  preserve  one  already 
built,  as  is  the  case  here. 

His  Honor  was  asked  by  the  defendant  to  instruct  the  jury 
that  the  plaintiff  could  not  recover  because  the  city  had  no 
power  under  the  charter  to  repair  the  jail  or  guard  house, 
which  instruction  his  Honor  refused  to  give,  but  charged  the 
jury,  that  it  was  for  the  defendant  to  show  that  it  had  no  such 
power,  to  which  charge  the  defendant  excepted. 

As  the  verdict  and  judgment  were  for  the  plaintiff,  BJ\d  as  in 
law  he  was  entitled  to  recover,  no  exception  to  the  charge  can 
avail  the  defendant. 

Feb  Curiam.  Judgment  affirmed. 


ANN  L.  SMITH,  endorsee,  v.  CITY  OF  NEWBERN. 

The  Board  of  Commissioners  of  the  town  of  Newbem,  under  the  Act 
of  their  incorporation,  and  the  Acts  amendatory  thereof,  have  the 
power  to  build  and  repair  a  Market  House. 

Civil  action,  tried  before  WattSy  J,  at  the  January  (Special) 
Term,  1873,  of  the  Superior  Court  of  Craven  county. 

The  plaintiff,  who  is  the  assignee  of  Smith  &  Dey,  sues  the 
defendant  upon  the  following  instrument,  to- wit : 

"  No.  3.  Offiob  of  Board  of  Commibbioners, 

Newbem,  N.  C,  Jan.  Slst,  186*. 

This  is  to  certify  that  the  town  of  Newborn  is  indebted  to 
Smith  &  Dey  in  the  sum  of  nine  hundred  and  thirty  dollars 
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and  fifty-eight  cents,  as  ^^  account,  and  approved  by  Mayor 

and  Board  of  Commissioners. 

$930.38.  J.  T.  HOUGH,  Mayor. 

Begistered  Feb.  1,  page  1. 
John  M.  Habget,  OUy  Clerk.^^  . 

The  only  question  arising  in  the  case  is,  whether  under  the 
charter  and  laws  of  the  town  of  Newbern,  the  municipal  ofS- 
cers  had  authority  to  contract  for  building  a  market  house. 

It  was  submitted  to  the  jury  who,  finding  in  favor  of  the 
plaintiff,  a  judgment  was  rendered  accordingly,  and  defendant 
appealed. 

Seymour^  for  appellant,  cited  and  relied  on  the  following 
authorities : 

I.  The  facts  that  the  oflScers  of  the  city  of  Newbern  had 
audited  the  account  and  issued  a  voucher  for  it  does  not  help 
the  plaintiff:  Weiih  v.  Wilmington^  68  N.  0.  Rep.  24 ;  Coo- 
lejfs  Constitutional  JJimitationSy  196  /  Cflark  v.  the  City  of 
Des  Moines^  19  Iowa  201 ;  and  the  cases  cited :  Storm  v.  Town 
of  Geneva^  23  N.  T.  440 ;  OouLd  v.  Tovm  of  Sterling^  Ibid  ; 
Swift  V.  WiUiainshurg^  24  Barb.  427;  State  v.  EirJdeep,  29 
Maryland  86. 

IL  The  city  of  Newborn,  independently  of  its  charter,  had 
DO  power  to  build  a  market  house.  See  in  regard  to  general 
powers  of  municipal  corporations :  MarahM  v.  FuUon  County^ 
10  Wallace,  676 ;  Angel  on  Corporations^  chap.  1 ;  Cooley 
Const.  Li/ms.  194 ;  Clarh  v.  Dee  Moines^  19  Iowa  223 ;  State 
V.  KirUey,  29  Maryland  86  ;  Eodgee  v.  Buffalo,  2  Denio.  12 ; 
JSfamgaCn  Co.  v.  Commissioners  of  Newbern,  7  Jones'  Law,  275. 

in.  The  charter  of  the  city  of  Newbern  authorizes  the  city 
government  to  appoint  market  places  and  regulate  the  same. 
Chap.  28,  Sec.  13,  Laws  1779.  This  does  not  carry  the  right 
to  build  a  market  house.  Definition  of  market — see  Law  Dic- 
tionaries. It  is  simply  a  locality.  It  does  not  even  include 
the  soil,  much  less  a  building  upon  it.  See  Statute  13/  Edw. 
l|Ch.  5;  Statute  5,  Edw.  8,  ch.  5;  Bacon's  Abridgment,  4, 
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158 ;  Palm.  77 ;  Mayor  of  Northampton  v.  Ward  ;  2  Strange 
1238;  1  WilBon,  110. 

Lehman,  contra,  submitted  the  following  brief; 
The  defendant  was  aiithunzcd  to  make  this  contract  by  the 
expresa  language  of  its  charter :  Charter,  section  13,  page  30  : 
sec.  1,  page  27  :  eee.  3,  page  77  ;  also  section  3,  page  2.     The 
power  to  appoint,  as  used   in  the  charter,  implies  to  do  what- 
ever is  neceeearj  to  make  a  complete  market,     Tlie  nse  of  the 
word  regulate  immediatclj  and  in  the  eamo  connection  implied 
the  previous  power  to  eatabliah,  as  implied  in  the  word  appoint. 
Appoint  lueans  to  establish,  fix,  settle.     For  example,  the  nse 
of  the  word  in  Proverbs :  "  When  the  foundations  of  the  earth 
were  appointed" — the  word  "appointed"  carries  with  it  the 
tvo-fold  idea  of  ordinary  and  doing,  of  furnishing  the  mate- 
rials and  the  workmen  to  do  it  with.    We  say  the  army  and 
ships  are  well  appointed.     In  both  caaes  we  mean  to  convey 
the  idea  that  the  army  and  the  ships  are  furnished  with  every- 
thing necessary  to  answer  the  purpose  of  their  creation.     The 
power  is  implied  by  the  fact  ot  incorporation.    Monicipal  cor- 
porations form  a  part  of  the  State  government :  £oyle  v,  OUg 
"^  v^^;,.™  RA.  N.  C.  664.    They  are  created  and  exist  for 
I,  and  whatever  concerns  the  common  welfare 
the  municipality,  and  has  reference  to  the  com- 
se,  salety  and  welfare  of  society.     It  is  a  part 
Dgulatioos  of  a  city  to  preserve  public  order, 
tablish  rules  of  good  manoers  and  good  neigfa- 
eveot   a  conflict  of  rights ;  hence  good  order, 
jneral  improvement  are  tlie  principal  objects  of 
nt,  and  whatever  is  necessary  to  promote  these 
nplied  in  tlie  original  grant  of  f>ower.     Lord 
a  nutshell :  "  When  the  law  granteth  anything 
!  also  is  granted,  without  which  the  thing  itself 

,  to  a  limited  extent,  posaesB  sovereign  powers, 
law  may  make  by-laws  to  accomplish  the  do- 
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sign  of  the  incorporation  and  may  enter  into  contracts  to  eflfec- 
tnate  the  corporate  purpose.  Cooley,  on  Con.  Lim.  194-196  ; 
29  Indiana  Rep.  187 ;  2  Kent  Com.  350,  title,corporate  powers. 
AUeghany  City  v.  McClurkwn^  2  Harris  Penn.  Rep.  81.  In 
1  Blackstone  Com.  274,  a  market  is  defined  to  be  a  public  time 
and  an  appointed  place  for  selling  goods,  and  as  forming  a  part 
of  economies  or  domestic  polity.  To  abridge  the  right  of 
bnilding  a  market  would  be  to  take  away  one  of  the  principal 
objects  of  thejncorporation.  The  defense  resting  on  the  vlt/rw 
vires  doctrine  exists  only  where  the  corporation  is  prohibited 
by  law  from  entering  into  the  contract.  Barman  v.  t?ie  MayoTy. 
etc.y  of  Ashion-under-Lyne^  3  H.  and  N.  S72 ;  Simpson  v. 
Westminster  Palace  Hotel  Oo,^  Dom.  Proc.  6  In  v.  N.  S.  985 ; 
SotUh  Yorkshire  Rail  Co.  v.  The  Oreat  Northern  Rail  Co.y 
9  Exch.  84-85  ;  The  Mayor  of  Norvnch  v.  The  Norfolk  Rail 
Co.,  E.  and  B.  413-  417  /  Payne  v.  The  Mayor  of  Brecon,  3 
H  and  N,  572.  In  Ba/teman  v.  The  Mayor ^  etc.,  of  Ashton- 
under  Lyne  3  H.  and  N.  328  the  Company  was  held  liable  on 
their  contract  to  pay  for  certain  work,  on  the  ground  that  it 
did  not  appear  that  the  Company  was  prohibited  from  entering 
into  such  contract. 

BxiinrM,  J.  This  is  a  civil  action  against  the  defendant,  a 
municipal  corporation,  to  recover  the  sum  of  $930.58,  due  by 
audited  account  for  building  a  market  house  in  and  for  the  use 
of  the  city  of  Newborn.  There  was  a  verdict  and  judgment 
thereon  for  the  plaintiff  in  the  Court  below  and  an  appeal  to 
this  Court. 

The  case  stated  presents  lor  our  decision  but  one  question, 
via:  Whether  the  city  of  Newbern  had  the  power  to  build  a 
jnarket  house  under  the  laws  of  the  corporation. 

For  the  power,  the  plaintiff  relies  upon  section  13  of  chapter 
25  of  the  acts  of  1779,  being  an  act  for  the  regulation  of  the 
town  of  Newbern  and  for  other  purposes,  which,  after  enu- 
merating other  powers  conferred  upon  the  commissioners  not 
material  to  our  case,  proceeds  thus :    ^^  And  shall  have  power, 
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from  time  to  time,  said  for  all  times  hereafter,  under  tbeir 
common  seal,  to  make  such  rules,  orders,  regulations  and  ordi- 
nances as  to  them  shall  seem  meet,  for  repairing;  the  streets, 
erecting  public  wharves,  appointing  marTcet  places  and  regn- 
lating  the  same,  erecting  public  pumps  and  repairing  the  same, 
appointing  town  watches  or  patrols  and  making  proper  allow- 
ances for  such  services,  and  for  all  such  other  necessary  ordi- 
nances,  rules  and  orders  which  may  tend  to  the  advantage,  im- 
provement and  good  government  of  said  town,  and  the  same 
rules,  regulations  and  ordinances,  from  time  to  time,  to  alter, 
change,  amend  or  discontinue,  as  to  the  said  commissioners,  or 
a  majority  of  them,  shall  appear  necessary  and  best  answer 
the  purposes  intended  for  regulatingend  governing  said  town." 

It  is  a  general  and  undisputed  proposition  ot  law,  that  a 
\municipal  corporation  possesses  and  can  exercise  the  following 
,powers  and  no  others:  First,  those  granted  in  express  words ; 
second,  those  necessarily  or  /airly  implied  in  or  incident  to 
.the  powers  expressly  granted  ;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation.  Dillon 
Mun.  Corporations,  Sec.  55 ;  Spavlding  v.  LovoeU,  23  Rich. 
71,  74. 

Our  case  seems  to  fall  within  the  second  class,  for  conceding 
that  the  power  of  ^'  appointing  a  market  place  and  regulating 
the  same  ^'  is  not  an  express  power  to  build,  yet  it  is  fairly  im- 
plied, because  a  market  house  is  reasonably  necesssary  and  con- 
ducive to  the  enjoyment  of  the  market  j?2ao«. 

*^  Market^  a  public  place  appointed  by  public  authority, 
where  all  sorts  of  things  necessary  for  the  subsistence  or  for 
the  convenience  of  lite  are  sold."  Bouv.  L.  Diet.  Tit.  Mar- 
ket. '^  Market  is  taken  for  the  place  where  kept."  Lovely  L. 
D.  Tit.  Market.  A  ^^  market  place "  does  not  necessarily  or 
usually  mean  an  uncovered  space  ot  ground  dedicated  as  a 
market,  but  a  market  house,  just  as  we  say  ^^ Monmouth 
place,"  meaning  the  building,  or  as  we  call  a  residence  and  its 
grounds  ^'  a  fine  place." 

All  corporations  derive  their  powers  from  legislative  grants 


I 


I 


JANUARY  TERM,  1874.  19 


Smith  «.  City  t)f  Nkwbkkn. 


and  can  do  no  act  for  which  authority  is  not  expressly  given 
or  may  not  bo  reasonably  inferred.  But  if  we  say  they  can 
do  nothing  for  which  a  warrant  could  not  be  found  in  the 
language  of  their  charter,  we  deny  them,  in  many  cases,  the 
power  of  sell  preservation,  as  well  as  many  of  the  means  nec- 
essary to  effect  the  essential  object  of  their  creation* — hence 
they  may  exercise  all  the  powers  within  the  fair  intent  and 
purpose  of  their  creation  which  are  reasonably  necessary  to 
give  effect  to  powers  expressly  granted,  and  in  doing  this  they 
must  have  the  choice  of  means  adopted  to  ends  and  are  not 
confined  to  any  one  mode  of  operation.  Bridgpori  v.  Rail- 
road Co.y  15  Conn.  475,  501.  Here  the  power  is  granted  in 
express  terms  "  to  make  all  such  necessary  ordinances,  rules 
and  orders  as  may  tend  to  the  advantage,  improvement  and 
good  government  of  the  town.,^'  thereby  vesting  in  the  corpo- 
ration the  discretion  as  to  the  measure  and  mode  of  exercising 
the  powers  conferred.  Under  the  powers  before  recited  and 
as  incident  thereto,  the  city  of  Newborn  unquestionably  has 
power  to  provide  suitable  accommodations  for  the  transaction 
of  the  business  of  the  corporation — as  to  build  a  town  houae. 
French  v.  Quincj/j  3  Allen  9 ;  People  v»  Ha/rrise^  4  Cal.  9. 
So  as  a  sanitary  regulation  the  city  has  power  to  procure  a 
supply  of  water — as  to  bore  an  artesian  well.  Limngston  y. 
Pippen^  31  Ala.  542 ;  Borne  v.  Cabot^  28  Ga.  50.  So  to  pre- 
serve the  cleanliness  and  salubrity  of  the  city,  it  may  erect 
public  hospitals.  Milne  v.  Davidson^  5  La.  410.  And  for 
public  health,  convenience  and  comfort,  it  may  regulate  burials, 
as  by  establishing  cemete9*ies.  City  Council  v.  Baptist  Churchy 
4  Strob.  306.  It  has  power  to  abate  and  remove  livery  stablesj 
daugJUer  hovseSj  gas  worksy  powder  houses^  hanjody  houses  and 
the  like,  when,  in  the  exercise  of  a  fair  discretion,  they  are 
deemed  a  nuisance  to  the  town,  as  shown  by  innumerable  cases. 
It  is  not  necessary  that  incorporated  cities  should  have  power 
by  express  grant  to  build  a  market  house.  Thus  it  has  been 
held  that  a  town  having  authority  to  make  by-laws  for  man- 
aging and  ordering  its  ^^ prudential  affairs  "  has  power  to  ap- 
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ionej  for  the  erection  of  a  market  house  and  raise 
by  tasation.  CaidweU  v.  Allen,  33  111.  416 ;  23 
Spavlding  v.  Lowell,  23  Peck.  71.  So  power  to 
ind  regulate  markets,"  ae  a  necessary  incident,  au- 
)  purdiase  of  gronnd  whereon  to  erect  the  building- 
56. 

e  that  »i  the  time  (^  this  grant,  in  the  rnde  b^n- 
iety  in  this  eonntry,  the  immediate  erection  of  a 
■■86  was  not  within  the  means  of  the  corporation  or 
y  the  grant  any  ntore  than  tbe  costly  Btructaree 
adorn  American  cities  noder  similar  grants ;  but  a» 
wealth  and  refinentent  a<ivanee,  public  decency, 
1  convenience  require  tbe  exercise  of  those  reserved 
tbe  charter  "  to  make  all  such  necessary  ordinances^ 
rders  as  may  tend  to  the  advantage,  improveiuent 
Qvernment  of  the  town." 


Judgment  affirmed. 


N  S.  and  ASA  OBEEN  o.  VERBm  CASTLEBUR7. 

■oe  modes  of  trial  provided  for  by  the  Code. 

al  by  jury. 

al  by  the  Court. 

al  by  referees. 

I  b  made  by  consent,  it  is  a  mode  of  trial  selected  by  tbe 

d  ia  a  WMver  of  the  right  of  trial  by  a  jury. 

ma  be  taken  before  the  referees,  and  their  report  go  up 

ceptiona,  and  either  party  deaiie  to  except,  then  and  there 

le,  he  must  be  permitted  to  do  so.     And  then  bia  Honor 

upon  them,  as  if  they  bad  been  taken  before  the  referees. 

wt  is  made  under  a  compulaMy  reference,  and  ezceptions 

nd  isoM  made  by  these  exceptions,  either  party  haa  the 

,ve  the  isBues  tried  ^  a  jury  ;  becanae,  not  having  waived 
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« trial  by  jnry,  a0  k  done  when  tke  reference  is  by  eon§eDt,  the  party 
has  a  ooDstitcitioQal  right  to  a  trial  by  jury. 

Section  246,  CL  CL  P.,  constnied,  and  the  practice  under  the  same  set- 
tled and  Mly  explained. 

CiTiL  ACnoH,  (for  the  diBBoIatioB  of  %  eopartQership,  and 
aecoant,  and  appointment  of  a  receiver,)  tried  before  his  Honor, 
Judge  Towrg€e^  at  the  Fall  Term,  1873,  of  Orange  Superior 
Conrt 

The  following  is  the  case  as  settled  And  sent  np  to  this  Court 
by  his  Honor : 

^' In  this  action,  Calvin  E.  Parrish  hairing  been  heretofore 
appointed  referee  and  receiver,  and  his  reports,  both  as  referee 
and  receiver,  having  been  separately  filed  in  accordance  with 
an  order  aod  rule  of  this  Court  at  least  ten  days  before  the 
present  term ;  at  this  term  the  plaintiff  moved,  without  no- 
tice, to  review  tbe  report  of  the  referee,  upon  exceptions  pre- 
sented to  the  Court,  and  not  upon  a  case  made  out  and  settled 
by  the  re£aree.  The  Court  refused  to  hear  the  motion  to  re- 
view upon  exoeptions,  without  notice  given  in  accordance  with 
section  247,  C.  C.  P.,  last  clause,  p.  dl,  unless  it  were  upon  a 
case  stated  upon  exceptions,  as  provided  in  sees.  146  and  142, 
G.  C.  P.  In  this  connection  I  would  c^l  the  attention  of  the 
Supreme  Court  to  what  I  am  satisfied  is  a  misprint  in  section 
242.  The  words  used  in  that  section  are  ^  a  case  or  exceptions'' 
and  '  a  case  or  exception,'  both  of  them  evidently  designed  to 
have  been  '  a  case  on  exceptions,'  as  a  reference  to  the  kindred 
provisions  under  appeals  will  disclose. 

The  plaintiff  in  this  case  having  given  no  notice  of  the  mo- 
tion to  review,  and  foiling  to  submit  a  case  settled  by  the 
referee  apon  exceptions  taken  before  him  at  the  trial  as  re- 
quired: 

The  Court  is  of  opinion  that  under  section  246,  the  report  of 
a  referee  cannot  be  reviewed  except  upon  a  case  stated.  This 
section  provides  that  the  decision  may  be  excepted  to  and  re- 
viewed in  like  manner  and  with  like  efiect,  in  all  respects  as  in 
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eaeeB  of  trial  by  ttte  Oonrta.  This  can  only  be  bjr  case  Btated. 
This  eeema  to  be  tbe  more  reasonable  from  tbe  fact  that  the 
referee  is  iiot  required  nur  expected  so  report  tbe  erideBce,  nor 
file  anj  account  of  the  trial  had  before  him,  beyond  hie  find- 
ioge.  How  then,  shall  the  Court  know  what  was  done  before 
the  referees,  what  ezeeptiooB  taken,  what  rnlings  made,  what 
evidence  received,  except  upon  a  case  made  np  before  him  f 
For  these  reaeons  the  Court  refused  to  hear  the  exceptions,  or 
allow  them  to  be  filed  in  the  cause,  and  ordered  the  report  of 
tbe  referee  to  be  confirmed. 
From  this  order  tbe  plaiatifia  appealed. 

SatiU  dk  Son  tor  appellants. 

J.  W.  and  A.  W.  Graham  submitted  for  defendant,  that 

The  efiect  of  report  and  mode  of  review  is  proscribed  in 
secB.  246  and  342,  0.  C.  P.  The  referee  ma;  settle  a  case  or 
exceptions  in  like  manner  as  the  Judge  may  do  when  there  has 
beeu  a  trial  by  tho  Court  or  by  the  jury,  sec.  242. 

This  power  of  referee  is  fully  snstained  by  decisions  in 
Wait'e  annotated  Code,  sec.  269.  "  When  any  finding  upon  a 
question  of  fact  is  sought  to  be  reviewed,  the  case  must  contain 
the  evidence  bearing  open  such  queHtiun."  Hunt  v.  Bloomer, 
12  How.,  5&7 ;  see  Wait's  Code,  judgments  reviewed.  The 
precise  error  must  be  pointed  ont,  and  a  statement  showing  the 
evidence  made  by  referee. 

"In  settling  a  caseor exceptions  fordreview  of  his  decision, 
the  referee  is  required  briefly  to  specify  therein  the  facts  found 
by  him,  and  his  conclusions  of  law."  Wait'b  Code,  sec.  273, 
and  cases  cited. 

A  special  report  of  the  evidence  must  be  obtained  from  the 
referee,  as  the  basis  of  a  motion  to  set  aside  the  report.  Tbe 
afiidavit  of  a  party  cannot  he  received  in  its  stead.  Belmont 
V  i^Uh,  1  Dev  675 

Where  it  is  desired  by  s  party  that  particnlar  matters  should 
f  a  eoort  of  review,  and  the  report  of  the 
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referee  set  aside,  because  of  their  allowance,  it  is  not  too  much 
to  require  that  he  shall,  Ist.  Bring  the  attention  of  the  referee 
specifically  to  them  ;  2d.  Make  it  manifest  what  disposition  the 
referee  has  in  fact  made  of  them,  by  obtaining  from  him  a  spe- 
cific report  on  the  subject ;  3d.  Except  specifically  to  the  re- 
port in  those  particulars.  '*24  How.  155. 

The  Court  of  Appeals  will  never  accept  the  report  of  a 
referee  together  with  all  the  evidence  taken  before  him  as  a 
enbstitute  for  a  case.  20  N.  Y.,  519.  The  only  manner  of  re- 
viewing the  final  conclusions  of  a  referee  is  upon  a  case  made 
in  the  manner  prescribed  by  the  Code.     2  Keyes,  657. 

One  referee  being  absent  when  the  case  is  settled,  it  must  be 
sent  back.  14  Abt.  48.  A  referee  may  be  compelled  by  man- 
damus to  settle  a  case  and  exceptions,  and  made  to  settle  it 
correctly.    S5  Barb.  105. 

Readb,  J.  There  are  three  modes  of  trial  provided  for  in 
the  Code. 

1.  Trial  by  jury. 

2.  Trial  by  the  Court 

3.  Trial  by  referees. 

The  mode  of  trial  by  referees  is  under  review  in  the  case  be- 
fore us.  If  the  refei*ence  is  by  consent,  then  that  is  the  mode 
of  trial  selected  by  the  parties^  and  is  a  waiver  of  the  right  of 
trial  by  jury.  So  that,  at  no  part  of  the  proceedings,  is  either 
party  entitled,  as  a  matter  of  right,  to  have  a  jury. 

The  mode  of  trial  by  referees  is  found  in  section  246,  but  it 
is  not  very  plain,  and  is,  therefore,  the  subject  of  construction. 
And  we  feel  at  liberty — indeed  it  is  a  duty — to  give  it  such 
construction  as  will  best  subserve  the  convenient  administration 
of  justice,  as  doubtless  that  was  the  intention.  We  have  en- 
quired of  gentlemen  of  the  bar  practicing  in  different  circuits, 
and  the  practice  is  not  uniform  ;  and  the  views  of  his  Honor 
does  not  precisely  accord  with  ours.  It  is  important  that  the 
practice  should  be  seUledy  and  therefore  we  proceed  to  declare 
what  it  shall  be: 
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1.  Notify  the  parties  of  the  time  And  place  of  trial. 

2.  Examine  the  eridence  and  write  it  down. 

3.  Find  the  facts  and  write  them  dowD. 

4.  Declare  the  law  npon  the  facta  and  write  it  down. 

ary,  state  an  acconot. 

.  decision  npon  tbe  whole  case  in  wridng. 

party  take  exceptions  to  any  part  of  the  pro- 
tbe  exceptions  down  in  writing  and  pass  npon 
I  or  disallowiDg. 

the  whole  proceedings  to  the  next  term  of  the 

■t. 

iperior  Conrt,  if  there  be  no  exceptions  sent  np 

iy  the  Court  will  confirni  the  report,  as  a  matter 

txceptions  be  Bent  ap,  the  Judge  will  review  the 
referees ;  and  his  finding  upon  tbe  facts  will  be 
i  cannot  be  appealed  {torn.  In  which  case  bis 
[>f  tbe  facts  and  tbe  law,  must  be  sent  op  to  this 
tbe  testimony  of  the  witnesses,  and  other  evi- 
ot  be  sent  np. 

^ceptions  be  taken  before  the  referees,  and  their 
withont  exceptions,  and  either  party  desire  to 
nd  there  in  term  time,  he  must  be  permitted  to 
hen  his  Honor  must  pass  upon  them,  as  if  they 
n  before  the  referee. 

Bt  is  tbe  matter  involved  in  the  case  before  us. 
ks  sent  up  by  the  referees  to  the  Superior  Court, 
ixception  baring  been  taken  before  the  referees ; 
iff  asked  leave  to  file  exceptions  in  term  time; 
r  refused ;  first,  because  they  ought  to  have  been 
e  referees ;  and,  secondly,  because  no  notice  had 

id  above  that  exceptions  may  be  taken  before 
nd  it  is  best  for  some  reasons  that  it  should  be 
stance,  it  calls  the  alleged  error  to  the  attention 
.  and  enables  him  to  correct  it,  if  he  should  find 
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it  to  be  an  error ;  and  thereby  saves  time,  trouble  and  cost^ 
Bnt  on  the  other  liand,  it  requires  the  attendance  of  councel 
before  the  referee,  which  may  be  inconvenient  and  expensive. 
So  that  we  hold,  that  it  may  be  done  either  before  the 
referees,  of  before  the  court  after  the  report  is  returned,  at  the 
option  of  the  parties. 

His  Honor  was  of  opinion,  that  not  only  must  the  excep- 
tions be  taken  before  the  referee,  but  the  referee  must  make 
up  a  case  on  the  exceptions,  and  send  up  his  case  to  the  Supe- 
rior Court.  He  thinbs  so,  because  section  246  provides,  that 
the  "decision  of  the  referee  may  be  excepted  to  and  reviewed, 
in  like  manner  and  with  like  effect  in  all  respects,  as  in  cases 
of  appeal  under  section  242,  and  they  may  in  like  manner 
settle  a  case  or  exceptions." 

The  section  referred  to,  242,  provides  that  when  the  trial  is 
by  the  court,  there  may  be  an  appeal  "  in  the  same  manner 
and  with  the  same  effect  as  upon  a  trial  by  jury,"  and  it  pre- 
scribes how  the  appeal  is  to  be  talsen,  and  the  case  made  up  for 
the  Supreme  Court.  The  main  object  of  section  242  is  to 
declare  that  the  trial  by  the  Court  shall  not  be  conclusive ;  but 
that  just  as  an  appeal  lies  when  the  trial  is  by  jury,  so  an 
appeal  lies  when  the  trial  is  by  the  Court.  And  so,  section 
S46  provides,  that  just  as  trial  by  jury  and  trial  by  the  Court 
are  not  conclusive,  so  trial  by  referees  shall  not  be  conclusive, 
bnt  may  be  reviewed  by  the  Judge.  The  section  prescribing 
bow  an  appeal  shAl  be  taken,  and  the  details  about  making  up 
the  case  for  the  Appellate  Court,  is  not  242  nor  246,  but  301. 

Bnt  if  section  242  is  to  be  construed  as  prescribing  the 
details  of  how  the  case  is  to  go  up  from  the  referees  to  the 
Judge,  then  his  Honor  is  mistaken  in  supposing  that  the 
r^erees  are  to  make  out  a  ease  on  the  exceptions ;  because  what 
18  said  in  that  section,  is  that  '^  either  ^ar^  may  make  a  case  on 
exception."  It  is  true  that  in  the  same  section  it  is  also  said 
"that  the  Judge  in  settling  the  case,"  <&c.,  which  shows  that 
the  language  is  inaccurate,  caused  probably  by  the  fact  that 
the  mere  manner  of  making  up  the  case  was  not  the  subject  of 
be  section,  but  tbe  right  of  appeal  was.    This  mistake  of  his 
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Honor  probably  led  him  into  the  other  mistake,  of  supposing 
that  ^' case  or  exceptions"  was  a  misprint  for  case  e?n  excep- 
tions. 

We  think  his  Honor  was  also  mistaken  in  supposing,  that 
ten  days  notice  before  Court  of  the  intention  to  file  exceptions 
at  Court,  was  necessary.  Of  course  it  was  not  necessary  to 
give  ten  days  notice  of  the  intention  to  file  exceptions,  if  his 
Honor  was  right  in  supposing  that  exceptions  could  not  be 
filed  at  all.  Why  give  notice  of  an  act  which  cannot  be  done? 
And  yet  it  is  true  that  section  247  does  provide,  that  "  the 
report  of  the  referees  shall  made  to  the  Clerk,  &c.,  and  either 
party,  after  ten  days  notice  to  the  adverse  party,  may  move  the 
Judge  to  review  such  report,"  &c.  But,  observe,  that  this 
was  intended  for  that  state  of  things  provided  fur  by  the  Code, 
that  the  clerk  was  the  Court,  and  the  Court  was  always  open; 
and  but  for  this  provision,  the  party  in  whose  favor  the  report 
was,  might  move  the  clerk  for  its  confirmation  ;  and  so  notice 
was  necessary  in  order  that  the  case  should  come  before  the 
Judge  ;  but  as  that  is  changed,  and  the  report  is  now  made  in 
term  time,  and  must  be  passed  upon  by  the  Judge,  and  as  both 
parties  are  present  in  term  time,  there  is  no  need  of  notice. 

What  has  been  said  is  in  reference  to  trial  by  referees,  where 
the  reference  is  by  consent.  The  practice  must  be  the  same 
in  compulsory  references,  except  that  when  a  report  is  made 
niider  a  compulsory  reference,  and  exceptions  are  filed,  and 
issues  made  by  the  exceptions,  either  party  has  the  right  to  have 
the  issues  submitted  to  a  jury;  because  not  having  waived  a 
jury  trial,  as  is  done  when  the  reference  is  by  consent,  the 
party  has  a  constitutional  right  to  a  trial  by  jury.  And  so,  in 
a  case  where  the  reference  is  by  consent,  if  issues  arise  on 
exceptions  which  the  Judge  is  unwilling  to  try  himself,  he  may 
order  a  jury  to  find  the  issue  to  aid  him  ;  but  it  is  not  a  right 
which  the  party  has. 

There  is  error.  This  will  be  certified  to  the  end  that 
exceptions  may  be  filed,  &c. 

Pbe  Curiam.  Judgment  reversed. 
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STATE  on  the  relation  of  H.  B.  ARMFIELD  and  another  d.  JOHN  D. 

BROWN  and  others. 

In  a  case  of  a  compulsory  reference,  either  party,  may  at  some  stage  of  the 
proceedings,  to  be  determined  by  the  Court,  demand  a  trial  by  jury 
of  the  issues  arising  in  the  report  of  the  referee.  But  if  the  reference 
has  been  made  by  consent,  the  parties  waive  their  right  to  have  such 
issues  tried  by  a  jury,  and  cannot  demand  it,  after  having  by  such 
waiver  renounced  it. 

BoDMAK,  J.  dmenting. 

Civil  acttion,  (Suit  ou  defendant's  bond  as  guardian  of  plain- 
tiffs,) heard  before  his  Honor,  Judge  Cannon^  at  Fall  Term, 
1873,  of  Rowan  Superior  Court. 

The  case  was  referred,  at  Fall  Term,  1869,  to  James  E.  Kerr, 
to  state  an  aecoant,  &c.,  and  on  the  9th  of  August,  1873,  the 
report  of  the  referee  was  returned.  At  Fall  Terra,  1873,  the 
defendants  excepted  to  the  report  of  the  referee,  and  filed  in 
Court  the  following  notice,  which  had  been  served,  as  stated : 

"State,  npon  the  relation  of  H.  B.  and  M.  S.  Armfield, 

again%t 
John  D.  Brown  and  others. 

To  Me^rs  Craig e  dfe  Craige  and  McCcrMe  : 

Gentlemen  :  Take  notice  that  we  shall,  on  the  calling  of  the 
above  case,  move  the  Court  to  submit  as  an  issue  of  fact  to  the 
jury,  ihe  question  of  diligence  or  negligence  of  the  defendant 
John  D.  Brown,  arising  out  of  the  matters  in  controversy  in 
the  above  named  suit,  under  the  act  of  1866~'67,  chap.  59^ 

Very  respectfully,  ^ 

BAILEY  &  HENDERSON, 
Attorneys  for  defendants." 
^  Served  Oct.  16th,  1873,  by  delivering  copy  of  notice  to 
Craige  &  Craige. 

0.  F.  WAGGONER,  Sheriff." 


n 
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Defendants  moved  that  such  issue  be  made  up  and  submitted 
to  the  jury.  His  Honor  refused  the  motion  on  the  ground 
that  the  notice  was  served  too  late. 

From  this  judgment  of  the  Court,  the  defendants  appealed. 

Bailey  and  Fowls  for  appellants. 

McCorJde^  CraAge  &  Craige  and  Jones  <&  JbneSy  contra. 

Btnuh,  J.  This  was  a  civil  action  upon  a  guardian  bond. 
Upon  complaint  and  answer,  at  Fall  Term,  1869,  there  was  a 
reference  tor  an  >tceount.  After  taking  proofs  and  hearing  the 
parties,  the  referee  made  his  report  at  Fall  Term,  1873,  when 
exceptions  were  filed  by  the  defendants,  who  at  the  same  time, 
upon  dne  notice,  demanded  a  trial  by  jury,  upon  the  question 
of  diligence,  pursuant  to  chap.  59,  sec.  2,  of  the  acts  of  1866-'67. 
This  being  refused  by  the  Court,  upon  the  ground  that  the  no- 
tice was  served  too  late,  the  defendants  appealed.  So  the 
question  to  be  determined  is,  were  the  defendants,  as  a  matter 
of  right,  at  that  time,  entitled  to  a  jury  trial  under  the  said 
act,  or  otherwise. 

1.  The  act  above  cited  was  passed  before  the  adoption  of  the 
present  Constitution,  under  which  we  have  taken  a  new  de- 
parture, both  in  legislation  and  the  modes  of  procedure,  in  the 
trial  of  actions.  Chap.  201  of  the  acts  of  1868-'69,  revises 
and  consolidates  all  the  statute  laws  of  the  State  upon  the  sub- 
ject of  guardian  and  ward,  as  chap.  113  revises  and  re-enacts 
the  whole  body  ot  our  statute  laws  concerning  executors  and 
administrators,  and  the  settlement  of  their  estates.  These  acts 
are  embodied  in  Battle's  Revisal,  chaps.  45  and  53,  but  the  act 
relied  upon  by  the  defendants  is  omitted,  thus  confirming  our 
legal  conclusion  that  chap.  59,  acts  of  1866-'67  is  repealed  by 
the  acts  of  1868-'69  and  chap.  121,  sec.  2,  Bat.  Rev.,  which 
declares  that  all  acts  theretofore  in  force,  the  subjects  of  which 
are  digested  and  compiled  in  the  Revisal,  are  repealed,  with 
certain  exceptions  not  effecting  this  case. 

2.  Assuming,  therefore,  that  the  defendants  cannot  claim  a 
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jury  trial,  under  the  act  of  1866-'67,  are  they  entitled  to  the 
remedy  they  ask  under  any  other  provision  of  the  law  ? 

The  slaim  of  the  defendants  to  a  jury  trial  is  next  founded 
on  the  Constitution  of  the  State,  art.  11,  sec.  18,  of  which  pro- 
vides '^  that  in  all  issues  of  fact  joined  in  any  Court,  the  parties 
niay  waive  the  right  to  have  the  same  determined  by  a  jury, 
in  which  case  the  finding  of  the  Judge  upon  the  facts  shall 
have  the  force  and  eftect  of  a  verdict  of  a  jury." 

The  right  of  jury  trial  here  secured  is  not  absolute,  but  sub 
modOj  that  is  upon  all  issi^es  joined^  the  meaning  of  which 
term  can  only  be  ascertained  outside  of  the  Constitution,  and 
in  the  legislation  since,  to  secure  the  benefit  of  this  provision 
of  the  Constitution. 

By  title  10,  sec.  219,  C.  C.  P.,  it  is  seen  that  the  issues  arise 
upon  the  pleadings,  and  if  they  are  issues  of  law  they  are  to 
be  tried  by  the  Court,  but  if  they  are  of  fact,  by  sec.  224,  they 
are  to  be  tried  by  a  jury,  unless  a  jury  trial  is  waived.  When 
issues  of  fact  are  thus  made  up  and  joined  by  the  pleadings, 
they  stand  for  trial  and  must  be  tried  in  one  of  two  ways, 
either  by  the  jury  or  by  the  Court,  as  is  manifest  by  section 
S29.  When,  therefore,  sees.  244  and  245  provided  for  a 
reference^  these  two  sections  are  to  be  collated  with  sec.  229, 
and  art.  4,  sec.  18,  of  the  Constitution  of  the  State,  from  which 
it  wOl  be  seen  that  the  trial  by  reference  is  ancillary  only  to 
the  reference  to  the  Court,  and  the  finding  of  the  referees, 
when  revised  and  completed,  pursuant  to  sees.  246  and  247, 
becomes  the  finding  of  the  Court,  from  whose  judgment  thereon 
the  appeal  lies  to  this  Court. 

There  are  three  modes  of  waiving  a  jury  trial : 
1.  By  default;  2,  by  written  consent;  and  3,  by  oral  consent, 
entered  on  the  minutes  of  Court.  Supposing  these  modes  of 
the  waiver  of  a  jury  trial  were  not  merely  directory,  but  es- 
sential, it  would  yet  seem  that  a  reference,  appearing  of  record, 
is  the  highest  evidence  of  waiver,  and  cannot  be  questioned 
without  impairing  the  value  and  due  order  of  judicial  proceed- 
ings.   When  the  record  shows  that  a  reference  has  been  made. 
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it  imports  that  every  condition  has  been  complied  with,  neces- 
sary to  make  it  effectual,  and  confers  upon  the  Court  all  the 
rights  and  duties  conferred  upon  a  jury.  In  the  exercise  of 
ihk"  power  the  Court  below  may  revise  and  correct  its  own 
findings,  and  to  that  end  may  invoke  the  aid  of  a  jury  in  mat- 
ters ot  doubt  and  conflicting  evidence,  and  it  may  direct  a 
jury  to  find  either  a  general  or  special  verdict,  upon  all  or  any 
of  the  issues,  or  upon  any  particular  question  of  fact,  all  of 
which  findings  shall  be  written  and  entered  of  record.  Sec, 
233.  The  issues  having  been  tried  and  the  facts  found,  the 
judgment  of  the  Court  is  rendered  thereon.  The  mode  of 
appeal  is  substantially  the  same,  whether  the  trial  is  by  jury, 
by  the  court,  or  by  referees,  and  in  either  case  the  facts  are 
found,  the  case  settled  and  the  argument  here  is  confined  to 
the  exceptions  of  law  taken,  which  are  filed  as  a  part  of  the 
case.  There  can  be  but  few  cases  where  it  can  be  necessary 
or  proper  to  set  forth  any  of  the  evidence  in  a  case  settled  for 
this  Court.  One  instance  is,  where  exceptions  are  taken  in  the 
trial,  to  the  admissibility  of  evidence,  in  which  case  the  excep- 
tion is  made  a  part  of  the  case,  with  so  much  of  the  evidence 
as  may  be  material  to  the  question  to  be  raised.  C.  C,  -P.  sec. 
236.  Another  instance  would  probably  be  the  finding  of  a 
material  fact  by  the  Court,  which  is  unsupported  by  any  evi- 
dence. With  these  and  perhaps  a  few  other  rare  exceptions, 
this  Court,  even  if  disposed  to,  cannot  look  into  the  voluminous 
evidence  which  often  encumbers  the  transcript  of  appeal. 

3.  But  suppose  a  reference  is  compulsory^  as  provided  for  in 
certain  cases  specified  in  C.  C.  P.  Sec.  245,  is  the  right  of 
of  jury  trial  thereby  lost?  We  think  not,  because  the  right 
of  trial  by  jury  is  a  constitutional  one,  and  a  reference,  under 
the  Code,  is  not  ex  vi  termini^  a  waiver  of  this  right,  which 
can  be  lost  by  consent  only.  Such  a  construction  must,  there- 
fore, be  given  to  this  section  of  the  Code  as  will  be  consistent 
with  the  jealous  watchfulness  of  the  Constitution,  over  the 
right  of  trial  by  jury.  The  apparent  diflBculty  here  grows 
out  of  the  &ct,  that  the  distinction  between  law  and  equity,  as 
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to  the  forms  of  action,  is  abolished,  and  the  right  ot  trial  by 
jnry  is  now  conferred  in  matters  of  eqnity  as  well  as  law,  thns 
in  a  measure  incidentally  mingling  the  substance  as  well  as  the 
forms  of  the  two  jurisdictions.  The  usual  subjects  of  a  c«/m- 
pulsory  reference  will  be,  under  the  new  system,  matters  of 
eqnity,  which  were  formerly  not  tried  by  a  jury,  but  which 
now  must  be,  if  the  party  claims  the  right.  There  will  be 
cases,  those  involving  complicated  matters  of  account,  for  in- 
stance, where,  without  a  reference,  there  would  be  a  failure  of 
justice,  and  where  if  the  parties  retuse  consent,  the  reference 
must  be  compulsory.  In  such  cases,  if  demanded,  a  jury  trial 
must  be  allowed  at  some  stage  of  the  proceedings ;  at  what 
period  of  the  trial,  must  be  determined  by  the  Court  in  such 
way  as  will  be  most  conducive  to  the  ends  of  justice  and  a 
speedy  and  final  termination  ot  the  controversy.  In  analogy 
to  equity  proceedings  it  may  be  found  niost  proper  to  order  a 
jury  upon  the  coming  in  of  the  report,  when  the  material 
issues  will  be  eliminated  by  the  finding  of  the  facts  and  the 
exceptions  thereto.  This  discussion,  however,  is  not  necessrry 
to  the  decision  of  our  case,  but  is  closely  connected  with  and 
grows  out  of  it.  Id  the  case  before  us,  we  hold  that  the  refer- 
ence was  by  consent  duly  given,  and  that  parties  after  selecting 
their  forum  and  meeting  with  an  adverse  decision,  will  not  be 
allowed,  as  a  matter  of  right,  to  turn  round  and  successfully 
assert  a  right  which  they  had  renounced.  The  Judge  below  is 
not  precluded  from  granting  the  application  in  the  exercise  ot 
his  discretionary  and  revisory  powers,  and  doubtless  he  will  do 
so  in  cases  of  evident  wrong  and  injustice.  The  law  clothes 
him  with  that  power  as  a  trust,  great,  it  is  true,  and  liable  to 
abuse,  but  not  greater  than  was  possessed  by  the  Judges  under 
the  old  system,  when  they  could  grant  new  trials  until  the  ver- 
dict conformed  to  their  views.  Nay,  a  Judge  now,  has  not  as 
much  power  as  then,  for  so  vigilant  and  zealous  of  abuse  is  the 
new  Code,  that  section  286  makes  express  provision  for  an  ap- 
peal from  all  orders  granting  as  well  as  refusing  new  trials, 
in  which  cases  exceptions  are  to  be  filed  and  the  cases  settled 
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as  in  the  cases  of  appeal.  In  the  case  before  us  there  is  bnt  a 
single  item  in  dispute,  and  as  to  that,  all  the  facts  are  found  by 
the  referee,  and  are  not  controverted  by  the  defendants,  thus 
presenting  only  questions  of  law  for  the  Court. 

Judgment  affirmed,  and  case  remanded  to  the  end  that  the 
case  be  proceeded  with  according  to  the  course  of  the  Court. 

Per  Curiam.  Judgment  affirmed. 

EoDMAW,  J.,  (dissenting,)  I  dissent  from  so  much  of  the 
opinion  of  the  Court  in  this  case,  as  decides  that  the  parties 
have  a  right  to  a  trial  by  jury  of  the  questions  of  fact  made 
by  exceptions  to  the  report  of  a  referee,  upon  a  compulsory 
reference.  I  do  not  think  that  this  right  is  given  either  by 
the  Constitution  or  by  C.  C.  P.  in  any  case  except  that  of 
issues  joined  in  the  pleadings. 

In  Keener  v.  Finger^  (at  this  term,)  it  is  held,  upon  a  mis- 
conception, as  I  respectfully  think,  of  the  meaning  of  the 
words  "  issues  of  fact "  in  the  Constitution,  that  this  Court  has 
no  right  to  review  the  findings  of  facts  by  the  Judge  below  in 
any  case.  1  he  logical  result  was  to  make  the  Judge  the  sd^ 
and  final  judge  in  all  such  questions  of  fact  as  arose  otherwise 
than  upon  the  pleadings.  This  was  an  admitted  danger,  and 
to  avoid  it,  it  is  necessary  to  hold,  as  is  done  in  this  case,  that  a 
party  is  entitled  of  right  to  a  trial  by  jury  of  questions  of  fact 
such  as  I  am  speaking  of.  I  think  this  Court,  under  its  general 
power  to  control  the  practice  of  the  Superior  Courts,  has  a 
right  to  require  the  Judge  to  submit  all  such  questions  to  a 
jury.  But  I  think  the  rule  will  be  found  very  inconvenient, 
if  not  impracticable,  in  practice.  There  is  a  class  of  cases, 
embracing  all  complicated  accounts,  which  were  held  from  the 
very  earliest  times  incapable  of  being  heard  and  properly  de- 
termined by  a  jury.  While  a  jury  was  thought  the  best  and 
safest  tribunal  to  try  one,  or  only  a  few  simple  issues  of  fact, 
such  as  were  those  raised  by  the  pleadings  at  common  law,  it 
was  thought  obviously  inadequate  to  try  the  numerous  issaes 
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arising  on  a  single  disputed  account,  if  complicated,  or  on  mu- 
tual accounts.  These  were  referred  in  the  common  law  courts 
to  auditors  and  in  chancery  to  a  master.  This  long  estab- 
lished practice  had  its  origin  in  the  nature  of  things,  and  I 
fear  our  experience  will  show  that  it  cannot  be  wisely  changed. 
That  this  decision  is  necessary  to  preserve  a  consistency  with 
that  of  Keener  v.  Finger^  and  to  avoid  the  evil  to  result  from 
that  decision,  I  think  is  an  argument  against  the  decison  in 
that  case ;  since  it  is  found  necessary  to  avoid  one  evil  result 
by  introducing  another. 
The  proper  rules  I  take  to  be  these : 

1.  Issues  of  fact  (meaning  thereby  only  those  made  by  the* 
pleadings)  are  qf  right  triable  by  a  jury,  and  no  others  are. 

As  to  how  far  a  verdict  is  under  the  control  of  the  Court 
there  is  no  question.    The  rules  are  well  known. 

2.  The  trial  of  such  issues  of  fact  may  be  waived  and  given 
to  referees  or  to  the  Judge,  in  which  cases  the  finding  has  the 
etfeet  of  a  verdict 

3.  Certain  matters  may  be  referred  oompulsorily.  The  find- 
ing of  the  referee,  both  as  to  fact  and  law,  may  be  reviewed  by 
the  Judge  of  the  Superior  Court  on  exceptions,  or  on  a  case 
settled  before  the  referee,  and  the  findings  of  the  Judge  may. 
in  like  manner  be  reviewed  in  this  Court. 

4.  All  questions  of  fact  which  arise  incidentally  or  otherwise 
than  upon  the  pleadings,  and  not  on  exceptions  to  a  report 
upon  a  compulsory  reference,  such  as  questions  upon  a  motion 
to  grant  or  vacate  an  injunction,  to  vacate  a  judgment,  amend 
a  record,  &c.,  are  triable  by  the  Judge,  and  his  finding  might 
be  reviewed  by  this  Court.    There  is  no  prohibition  on  this 
Court  to  do  so  by  the  Constitution  or  the  C.  C.  P.    But  it 
would  be  inconvenient  m  general  for  this  Court  to  do  so,  and^ 
for  that  reason  it  beld  before  its  re-organization  in  1868,  and. 
has  since  held,  except  in  the  case  of  injunctions,  it  would  notr. 
do  80.    This  class  of  easeshas  been  so  well  defined  as  not  often 
to  be  mistaken. 
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the  relation  of  E.  B.  P.  LIPPARD  «.  JAUES  C.  BOSE- 
HAN,  Adm'r.,  &c.,  and  others. 

.86&->67,  chap.  59,  aec.  2,  is  repealed  by  the  Act  of  1868-'ee 
ftp.  131,  Bat.  Rev,,  so  that  a  jury  trial  upon  certain  iBsnes 
ler  the  proviBiona  of  that  Act  he  aow  demanded, 
entitled  to  a  jury  trial,  in  all  cases  when  they  have  not 
eir  right  to  demand  it,  as  they  have  in  a  reference  by  con- 

Broaiu,  tupr>i,  cited  and  approved.) 

TioK,  (snit  on  an  adminiatrstor's  bond,)  heard  before 
,  at  the  Fall  Terra,  1873,  of  the  Superior  Court  of 
unty. 

Term,  1869,  the  actioo  was  referred  to  James  £. 
relumed  his  report  at  Spriug  Terna,  1873,  at  which 
itiona  were  filed  to  the  report  by  both  plaiotiff  and 
Before  the  report  of  the  reteree  was  61ed,  the 
'  the  defendants  served  a  notice  on  the  plaintiff's 
at  they  would  move  the  Court,  pursuant  to  the  act 
eral  AsBembly,  ot  the  session  of  1866-'67,  chap.  59, 
snbniit  the  question  of  diligence  or  negligence  of 
less  degree,  which  had  arisen  in  the  cause,  to  a  jury ; 
[  Term,  1873,  the  defendant's  coonsel  did  move  his 
make  np  and  submit  such  issue  to  a  jnry,  which 
i  Court  refiised,  on  the  ground  that  it  was  made  too 

is  ruling  of  his  Honor,  defendants  appealed  to  this 


ind  FowU,  for  appellants. 

6  Craige^  MeCorMe  and  Jones  db  Jonet,  contra. 

J.  The  facts  ol  this  case  do  not  materially  difier 
stated  in  the  opinion  of  the  Court  in  the  preceding 
TygsW  v.  Brwon. 
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As  we  there  held  that  ch.  59,  sec.  2,  of  the  acts  of  1866-'67 
by  virtue  of  which,  a  trial  by  jury  was  demanded,  had  been 
repealed,  that  case  is  decisive  of  this  and  for  the  reasons  there 
stated,  the  judgment  of  the  Court  below  is  affirmed. 

The  case  is  remanded,  to  be  proceeded  with,  according  to 
the  course  of  the  Court. 

Pee  Curiam.  Judgment  accordingly. 


JOSEPH  KEENER  and  others  v.   DANIEL  FINGER  and  PETER 

KEENER,  Adm'rs. 

Tlie  Supreme  Court  has  no  jurisdiction  under  the  Constitution,  to  con- 
sider the  evidence  and  review  the  finding  of  the  Court  below,  in  re- 
gard to  facts,  as  well  as  in  regard  to  *4egal  inference,"  whether  such 
issues  of  fact  are  tried  by  the  Judge,  or  by  a  jury,  or  are  made  by  the 
pleading,  as  under  the  old  system,  or  are  eliminated  by  the  Court 
from  complaint  and  answer,  or  by  means  of  exceptions  to  a  report. 

That  a  defendant,  an  administrator,  did  not  attempt  to  collect  a  debt 
for  more  than  eighteen  months  after  it  fell  due,  does  not  warrant  the 
legal  inference  of  a  want  of  due  diligence  on  his  part,  without  a  find- 
ing of  the  further  fact,  that  the  obligors  were  men  in  failing  circum- 
stances, so  as  to  call  for  active  diligence  in  the  collection,  or  that  the 
c<mdition  of  the  estate  required  immediate  collection,  in  order  to  pay 
off  pressing  demands  and  save  costs. 

Nor  does  it  amount  to  a  want  of  due  diligence,  that  the  defendant 
caused  a  levy  to  be  held  up  for  three  years  after  judgment,  and  then  di- 
rected the  execution  to  one  of  the  defendants  therein,  which  was  not 
kept  up  and  perfected  as  a  lien,  unless  it  is  also  found  that  it  was  for 
the  interest  of  the  trust  fund,  that  the  debt  should  have  been  collect- 
ed in  186S-'64,  in  Confederate  money,  or  else  that  the  circumstances 
were  such  that  the  defendant  should  have  taken  upon  himself  the 
odium  of  demanding  specie,  or  that  the  defendant  in  the  exercise  of 
due  diligence,  should  have  foreseen  the  fact  that  at  the  close  of  the 
war,  there  was  to  be  a  military  order  forbidding  the  collection  of  old 
debts  contracted  for  the  purchase  of  slaves. 


f 
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{H^leg  Y,  8toh»y  63  N.  0.  Rep.  612 ;  KluU  v.  MeK«me^  65  N.  C.  Rep, 
102 ;  JJttt^n*  V.  TFAite,  /We?,  393;  CUgg^r.  N,  T.  Soap  SUme  Co,,  67 
N.  C.  Rep.  Z(^2\F<yufheeY.  Thompson,  Ih,  4t5S,PoweUY,  Weith,  68 N.  C. 
Rep.  cited  and  disthigtiished ;  and  BiU  v.  Keder,  63  N.  C.  Rep.  487 ; 
MeKeethan  v.  TVry,  64  N.  C,  Rep.  cited  and  approved.) 

Rodman,  /.  dissentiente. 

Civil  action,  tried  before  Logan, «/.,  (on  exceptions  to  a  re- 
port of  the  Clerk,)  at  Fall  Terra,  1873,  of  the  Superior  Conrt 
of  LmooLH  county. 

The  plaintiffs,  as  next  of  kin  and  distriboteeB  ot  one  Michael 
Keener,  brings  this  suit  against  the  defendants,  his  ad* 
ministrators,  for  an  account  and  settlement.  The  complains 
and  answer  are  filed  at  Spring  Term,  1870 ;  at  Fall  Term, 
1870,  it  is  referred  to  the  Clerk  to  take  and  aecount,  who,  after 
taking  testimony,  returns  his  report  to  Fall  Term,  1871.  At 
Spring  Term,  1873,  the  plaintiffs  file  ten  exceptions  to  the  re- 
port of  the  Clerk,  the  second  of  which,  being  sustained  by  his 
Honor  on  the  hearing,  and  being  the  only  one  considered  in 
this  Court,  is  fully  stated  in  the  opinion  ol  the  Chief  Justioe. 

Upon  the  exceptions  filed,  the  Judge  below,  at  Fall  Term, 
1873,  gave  the  following  judgment : 

The  whole  matter  being  fully  considered,  &c.,  the  Conrt  dotb 
find,  as  to  the  second  exce|>tion  of  plaintiffs,  the  facts  to  be: 
1st.  That  defendant  did  not  attempt  to  coUeet  the  Baxter  note 
nntil  the  Fall  of  1862,  more  than  eighteen  months  after  it  fell 
due.  2d.  That  the  defendants,  by  their  own  orders  and  acts, 
caused  a  levy  of  execution  not  to  be  made  until  1866,  about 
three  years  after  the  judgment,  and  then  the  execution  was 
\  directed  to  one  of  the  defendants  in  the  execution,  and  by  him 

levied  as  set  out  in  the  record  ;  and  then,  not  kept  up  and  per- 
fected as  a  lien  on  the  knds  of  the  defendants  in  the  execution, 
so  as  to  secure  the  debt ;  and  3d,  That  the  defendants,  when 
they  made  the  settlement  of  27th  September,  1863,  accounted 
for  the  Baxter  debt,  and  undertook  to  pay  off  all  the  distribu- 
tees in  Confederate  money,  in  fall,  and  retain  the  said  note  to 
themselves;  and  actually  did  pay  off,  teuderi^  or  file  away  Odd- 
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federate  money  for  said  distribatees  to  the  full  amonnt  of  the 
estate,  the  Baxter  note  ineluded. 

Wherefore,  the  Court  doth  declare,  that  the  detiendante  have 
not  need  proper  and  dae  diligence  in  endeavoring  to  secure 
and  collect  the  Baxter  debt,  and  are  chargeable  with  the  amount 
of  said  debt  and  interest.  The  second  exception  is  therefore 
snstained* 

The  Clerk  will  reform  his  report  in  accordance  with  this 
opinion,  and  report  the  amount  due  to  each  of  the  distributees 
of  the  estate,  out  of  the  sum  charged  to  the  administrators  as 
above,  to  wit;  the  amount  of  the  Baxter  debt  and  interest 
being  $2,175  and  interest  from  21st  of  February,  1861 ;  and 
judgment  is  rendered  against  defendants  therefor. 

As  the  report  will  be  modified  and  reformed,  it  is  not  neces- 
sary to  paas  upon  the  other  exceptions  of  the  plaintiff,  except 
as  to  those  of  the  plaintiffs  who  have  not  been  paid  in  full,  and 
(hose  for  whom  defendants  set  aside  Confederate  money,  bs  the 
report  sets  forth.  As  to  these,  the  exceptions  consistent  with 
this  opinion  are  sustained,  and  the  others  are  overruled.  The 
opinion  of  the  Court  is,  that  this  Baxter  fund  shall  be  applied 
in  the  jfn'o  rata  payment  of  tlie  distributive  share,  which  are 
unpaid,  wholly  or  in  part. 

The  defendants  appealed  from  the  foregoing  judgment,  for 

1.  His  Honor  erred  in  not  overruling  the  exceptions. 

2.  He  erred  in  holding  that  defendants  were  responsible  for 
all  the  Baxter  note. 

8.  In  holding  that  defendants  were  responsible  for  any  of  it 
4.  His  Honor  ruled  erroneously  on  the  facts  found,  and  erred 
in  the  finding  of  the  facts. 

At  the  time  at  which  th^  plaintiffs  excepted  to  tbd  report  of 
the  Clerk,  they  also  demanded  a  trial  by  jury  as  to  certain 
issues,  one  of  which  was  to  the  degree  and  nature  of  the  dili- 
gence used  by  ddendauts  in  collecting  the  said  Baxter  debt. 

Sohendy  for  appellants,  filed  the  following  brief: 
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erred  in  holding  ibe  defeodaote  responsible  for 
le  Baxter  note. 

ras  given  at  adniitUBtntorB  sale,  /or  negroes^  and 
161.  The  defendants  placed  it  in  the  hands  of  the 
loder  for  collectioo  in  Febrnar;,  1S62. 
DO  n^ligence  in  not  sneing  on  the  note  in  1861. 
1  be  had  on  any  debt  daring  that  year.  See  stay 
th  May,  1861,  acts  Ist  extra  seeaion  1861,  p.  105  ; 
3,  passed  11th  September,  18i}l,  after  first  stay 
red  unconstitutional,  in  Barnes  v.  Barnes.  See 
1862, 1863,  and  1864,  p.  5. 
>t  had  soed  to  Spring  Term,  1862,  he  codld  not 
i  jndgment  until  Fall  Term,  1863,  nnder  these 
fill  be  seen  by  ezatQinatioD,  and  at  this  term  we 
[meat. 

of  the  stay  law  No.  2  extends  the  time  for  ad- 
to  settle  to  four  years,  showing  that  they  were 
locoUect;  the  purpoeeof  these  lawsbeing  to pre- 
w.  See  Bame»  v.  Barnes ;  Jacobs  t.  SmaUioood. 
Dce  for  not  collecting  Irom  1863  to  1865,  vhen 
i.  Nothing  bnt  Ciinfederate  money  conld  have 
I,  and  administrator  onght  not  to  have  taken  that 
mte-war  note,  when  the  next  of  kin  were  refusing 
nd  it  was  BO  badly  depreciated.  Oihbs  v.  Giiba, 
>.  471  ;  Cumming  v.  Mdnint,  63  N.  C,  317 ; 
illace,  64  N.  C,  p.  189 ;  WMie  v.  Sobeson,  64 
;  Qmngton  v.  WaU,&1  N.  C,  363;  Zom  v. 
C,  p.  70. 

«r,  1863,  the  Connty  Conrt  settled  with  the  de- 
included  and  charged  the  defendants  with  the 
Defendant  then  settled  to  fuU  with  eight  or 
sirs,  paying  them  for  their  part  ot  the  Baxter 
eable  in  the  settlement,  and  deposited  Confede- 
r  the  others,  thereby  trying  to  save  the  share  for 
IX  in  Confederate  Botes  or  in  the  Baxter  jadg- 
rar  might  survive  the  results  of  the  war.    The 
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deposits  were  lost,  and  if  he  had  collected  the  Baxter  judg- 
ment it  would  have  been  lost;  the  heirs  would  have  gained 
nothing  by  collecting  Confederate  money  in  1863-'64:. 

No  negh'gence  after  the  war : 

Defendants  levied  the  execution,  which  issued  on  the 
Baxter  judgment,  on  Booster's  land  who  was  principal  in  the 
note  on  17th  At^ust,  1866,  in  pursuance  of  stay  law  10th  of 
March,  1866,  sec.  3,  acts  1866-'6,  ch.  16,  p.  22.  No  mIo  could 
then  be  made  under  that  stay  law. 

The  property  was  sufficient  The  clerk  finds  in  his  report 
it  was  sufficient  and  the  Judge  does  not  overrule  it  and  there 
18  no  appeal  by  plaintiff.     So  this  is  a  fact  in  the  case. 

From  August  1866  to  lO^A  April  l867,when  Gen.  Sickles' 
Order  No.  10  issued,  the  stay  law  prevented  sale. 

From  lO^A  April  1867  to  July  1869,  Order  No.  10  forbid 
any  actiofi  on  debts  or  judgments  for  negroes.  See  the  order 
in  UN,  a^.  104. 

There  was  no  sale  "by  order  of  D.  Schenck,  plaintiff's 
attorney,"  March  1869,  the  first  ven,  ex.  after  civil  government 
was  restored.  This  order  was  given  because  of  the  ruling  in 
"  Mardre  v.  FulUyn,  Phil  Law  283."  The  levy  had  been  sus- 
pended *^  a  year  and  a  day  "  by  Gen.  Sickles'  order  and  notice 
was  required  to  be  given  before  sale,  which  Finger  immediately 
issued  and  on  its  return  got  an  order  for  sale. 

Ths  Baxter  land  was  sold  by  the  United  States  for  taxes 
accrued  m  1866,  and  sold  in  1869  before  we  could  sell  legally. 
Wo  sold  as  soon  as  we  could  but  there  being  a  conflict  with  the 
United  States  authorities  it  brought  only  a  nominal  price  and 
Finger  purchased  it,  and  in  his  answer  tenders  it  to  plaintiff — 
be  bought  it  to  secure  all  he  could. 

Defendants  followed  ail  the  parties  in  the  judgment,  sold 
their  reversions,  proved  against  bankrupts  and  did  all  he  could 
to  get  the  money. 

It  is  submitted  that  certainly  no  mala  fdes  is  proven  and 
none  even  alleged,  and  he  has  used  more  than  ordinary  dili- 
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geooe.     Cimin^ton  t.  Zeak,  67  p.  363,  Sams  v,  Wailace,  64 

N,  C.  p.  189. 

said  fae  was  gnilt;  of  groes  negligence  because  hie 

wrere  issued  to  Lawrence,  BheriS*,  who  was  a  defend- 

izecntion. 

nitted  that  Mr.  Finger,  not  being  a  lawyer  himself^ 

to  rely  on  hia  connsel  tor  the  collection  and  to  see 

ita  were  in  proper  form  and  cannot  be  held  respon- 

i  error  or  mistake  of  bis  attorney.    DAemy  v.  Ivey, 

\.,  375. 

ntage  was  ever  taken  of  this  by   the  defendants  in 

int,  nor  does  it  appear  that  the  debt  was  lost  thereby, 

ole  testimony  shows  it  was  lost  by  the  resnlts  of  the 

or  erred  in  charging  os  with  aU  the  Baxter  jndg- 
:  had  in  Nov.  1863,  when  the  settlement  was  made, 
n  fall  to  deven  heirs,  including  their  part  of  the 
gnient,  and  in  any  event  only  those  who  did  not 
r  parts  of  it  can  now  receive  said  parte,  which  would 
ven-elevenths  of  it.  But  we  cannot  see  under  t)ie 
benignant  rulings  ol  this  Court,  how  this  defendant 
nestly  tried  to  do  hie  duty,  can  be  crashed  by  hold- 
this  note. 

6  <&  Sailffjf,  contra, 

r  note.  Given  by  Baxter,  Hometly,  Falls,  Law- 
itamey  Slst  August,  1860,  and  due  2Ut  t^jraary 

duty  of  administrator  to  collect  when  dr.e.  Tbc 
le  21st  February,  1861,  hot  no  efiort  to  collect  was 
tit,  1863,  aoer  dghUen  months  after  note  fell  due. 
first  negligence. 

lent  was  obtained  3d  November,  1863,  and  execa- 
by  clerk,  returnable  to  December  Term,  1863, 
laintiff  ordered  it  not  to  be  collected.    Hecond  ni^- 
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3.  Next  execntion  to  May  1864,  when  it  is  returned  "  not 
collected  by  order  of  plaintiff."     Third  negligence. 

4.  Next  execution  to  January  1865,  and  return  "  not  col-» 
leeted  by  order  of  plaintiff."    Fourth  negligence. 

5.  Next  execution  to  May  1866,  when  the  return  is,  "levied 
on  144  acres  by  consent  of  Baxter,"  and  this  by  the  sheriff 
who  was  a  defendai4  in  the  execution. 

It  appears  from  the  record  filed,  that  all  the  above  executions 
were  issued  to  lAncol/n  and  to  the  sheriff  who  was  a  defendant 
in  execution  and  who  had  no  right  to  levy  on  his  own  land  or  to 
act  at  all  on  an  execution  against  him  and  others  jointly. 
This  is  inexcusahle  negligence  and  even  seems  fraudulent. 
Bowen  V.  Jones^  13  Ired.  25. 

6.  Jfo  execution  issued  to  Cleveland  at  all,  where  Homerly 
and  Falls  resided  and  had  large  estates  and  were  entirely  sol- 
vent to  1869.     Fifth  negligence. 

7.  From  1866,  May,  to  1869 — three  years.  No  execution 
or  ven,  ex.  issued  at  all,  and  in  1869,  a  i)e^i.  ex,  issued  and  a 
jLfa.  whicTi  was  levied  by  King,  the  new  sheriff,  and  the  first 
one  authorised  to  levy  at  all,  upon  118  acres  of  land  belong- 
ing to  the  old  sheriff,  Lawrence,  and  the  land  of  Jos.  Stamey 
and  no  sale  hy  order  of  plaintiffs  attorney.  Homestead  law 
was  passed  now  and  the  levy  was  too  late,  and  both  took  shelter 
behind  it.    ^xth  negligence. 

It  being  well  settled  that  a  defendant  in  an  execution  can- 
not act  npon  it  when  issued  to  him,  and  in  fact  is  void  aAd  of 
no  efficacy  whatever,  it  follows  that  no  legal  execution  was 
issued  and  no  legal  levy  made  till  King  made  it  in  1869,  six 
years  after  judgment,  and  in  the  meantime  all  the  defendants 
fail.  It  was  the  duty  of  the  plaintiff  to  issue  execution  to  the 
coroner^  as  the  law  prescribes.  1  Hay.  422,  (487 ;)  Bat.  Dig. 
1,088 ;  Collins  v.  McLeody  8  Ired.  221 ;  Rev.  Code,  chap.  31, 
see.  55.  Sheriffs  only  to  execute  process  leci^ally  issued  to 
them.    Seventh  negligence. 

8.  Gten.  Sickles'  order  issued  11th  of  April,  1867,  four 
years  after  the  judgment,  and  therefore  has  no  application 
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here,  and  no  8tay  Uw  forbids  a  levy,  and  they  have  no  applica- 
tion.    6ee  General  Order  No.  10,  64  N.  C.  Rep.  104;  Stay 

8,  '63,  '64,  '65,  '66. 

lence  shows  that  the  defendants  regarded  and 
izter  Dote  as  ctuA,  and  they  accordingly  paid  to 
distributees  their  ^o  rata  share  of  this  debt, 
i  evidence  discloses  the  pnrposee  of  defendants  in 
the  Baxter  note.  Finger  testifies  that  he,  the 
ger,  proposed  to  pay  David  Shrnm  and  Margaret 
go  in  and  pay  off  the  lien  in  Oonfederate  money, 
Baxter  note. 

0,  the  Baxter  land  was  sold  by  the  eherifi  and 
,  the  defendant,  purchased  at  $15.00.  So  what- 
ras  levied  on  is  now  in  the  defendant;  if  it  is 
It  he  has  it  and  is  safe  ;  if  it  is  not,  ae  we  allege, 
Ity  of  negligence  in  not  tnrning  enongh  property 
lake  the  debt  secure  and  in  not  keeping  up  the 
as  created.  Shall  the  plaintiffs  take  $15.00  in 
ixter  judgment?  The  defendant  has  not  con- 
ed to  convey  to  the  plaintiffs  the  Baxter  land  so 
eu  if  they  could  take  it  and  a  good  title  be  made, 
d  it  levied  on  for  the  debt  and  has  sold  it  for  the 
'  owns  it  for  the  debt.  By  bis  negligence  he 
vn  and  is  chargable  under  that  debt. 

!.  J.  On  the  facte  found  by  hie  Honor,  we  do 
the  legal  inference,  *'  That  the  defendants  have 
er  and  due  diligence  in  endeavoring  to  receive 
e  "  Baxter  debt,"  and  are  chargeable  with  the 
id  debt  and  interest."  The  case  was  made  up 
ifore  ue  on  the  assumption  that  this  Court  had 
-upon  exceptions  filed  to  an  account,  to  go  into 
tence  and  review  his  Honor's  finding  in  regard 
1  well  ae  in  regard  to  legal  inferences.  We  are 
it  the  Constitution  does  not  confer  such  jurisdic- 
I  Court ;  on  the  contrary,  we  are  of  opinion  that 
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it  ie  expressly  prohibited.  In  HeUig  v.  Stokes,  63  N.  C.  Rep. 
612,  a  distinction  is  taken  between  "  questions  of  fact "  on  a 
a  motion  for  an  injunction  and  "  issues  of  fact,"  which  are  con- 
dnsive  of  the  case.  In  Klutz  v.  McKenzie^  65  N.  C.  102,  it 
is  decided,  that  upon  exceptions  to  the  report  of  a  referee, 
stating  an  account,  this  Court  cannot  review  tlie  finding  in  the 
Court  below  upon  the  "  issues  of  fact "  made  by  the  excep- 
tions. In  Clegg  v.  N.  T.  Soapstoiie  Company^  67  N.  C.  Kep. 
302,  it  is  decided,  that  upon  a  motion  to  vacate  a  judgment 
this  Court  cannot  review  the  finding  of  his  Honor  in  the  Court 
below  upon  the  facts.  So  in  PoweU  v.  Weith^  68  N.  C.  Hep. 
342,  JSudgins  v.  WhiUy  65  N.  C.  393.  We  consider  this 
matter  settled  by  the  plain  words  of  the  Constitution  :  "  The 
Supreme  Court  shall  have  jurisdiction  to  review  upon  appeal 
any  decision  of  the  Courts  below  upon  any  matter  of  law  or 
legal  inference,  hvi  no  issue  of  fact  shall  be  tried  before  this 
Court.  Art.  IV.  Sec.  11."  In  Foushee  v.  Thompson^  67  N. 
C.  Kep.  453,  Justice  Hodman  makes  the  suggestion,  that  to 
allow  the  finding  of  the  Judge  below  as  to  issues  of  fact,  to  be 
conclusive,  and  not  to  be  the  subject  of  review,  confers  upon 
one  man  a  vast  and  dangerous  power.  That  may  be  so,  and 
perhaps  the  danger  is  guarded  against  by  another  clause  in  the 
Constitution  which,  by  plain  implication,  gives  to  either  party 
the  right  to  have  all  issues  of  fact  tried  by  a  jury :  ''  In  all 
issues  of  fact  joined  in  any  Court  the  parties  may  waive  the 
right  to  have  the  same  determined  by  a  jury,  in  which  case 
the  finding  of  the  Judge  upon  the  facts  shall  have  the  force 
and  effect  of  a  verdict  of  a  jury."  Art.  IV.  Seo.  18.  If 
"issues  of  fact"  made  by  exceptions  to  the  report  of  a  referee, 
in  stating  an  account,  and  the  finding  of  the  Judge  thereon 
cannot  be  reviewed  in  this  Court,  which  we  consider  settled, 
it  would  seem  that  such  issues,  when  eliminated  by  an  excep- 
tion to  the  report,  may  be  tried  by  a  jury,  unless  the  parties 
waive  the  right  to  have  the  issue  tried  by  a  jury.  The  re- 
marks made  by  me  in  Klutz  v.  JUcKenzie,  as  to  the  objections 
to  a  jury  trial,  in  the  old  *'  action  of  account,"  and  my  intima- 
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tion  that  the  parties  were  not  entitled  to  a  trial  by  jury,  were 
made  on  consideration  of  O.  G.  P.,  and  without  advertence  to 
the  power  of  the  Constitution,  Art.  IV.  Sec.  18,  and  it  stands 
as  an  open  question.  But,  however  this  may  be,  the  words  of 
the  Constitution  are  too  plain  to  admit  of  discussion  or  to  be 
refined  away  by  construction.  It  is  ours  to  interpret  the  law, 
not  to  make  it.  The  manifest  purpose  of  the  Constitution  is 
to  take  from  the  Supreme  Court,  as  constituted  under  the  new 
system,  the  jurisdiction  which  it  had  under  the  old  order  of 
things,  to  try  all  equity  cases,  both  law  and  fact,  upofi  appeal 
or  by  transfer  from  the  Superior  Courts.  Whether  the  issues 
of  fact  are  tried  by  the  Judge  in  the  Court  below,  or  by  the 
jury^  this  Court  is  expressly  prohibited  from  trying  issues  of 
fact,  whether  made  by  the  pleadings  as  at  law  under  the  old 
system  of  pleading,  or  eliminated  from  the  complaint  and 
answer,  by  the  Court  directly,  or  by  means  of  exceptions  to  an 
account,  as  at  equity,  under  the  old  system  of  equity  proce- 
dure. Taking  this  to  bo  settled,  we  confine  ourselves  to  the 
facts  found  by  his  Honor  and  to  his  legal  inference  therefrom, 
and  do  not  feel  at  liberty  to  look  into  the  evidence,  which, 
without  answering  any  useful  purpose,  encumbers  the  papers 
in  this  case,  and  will  add  a  large  amount  of  unnecessary  costs. 
His  Honor  finds  the  facts  to  be  :  1st.  '^That  the  defendants 
did  not  attempt  to  collect  the  Baxter  note  until  the  Fall  of 
1862,  more  than  eighteen  months  after  it  fell  due.''  Taking 
this  to  be  so,  it  does  not  warrant  the  legal  inference  of  a  want 
of  due  diligence  on  the  part  of  the  defendants,  without  a  find- 
ing of  the  further  fact,  that  the  obligors  were  men  in  failing 
circumstances,  so  as  to  call  for  active  diligence  in  the  collection, 
or  that  the  condition  of  the  estate  required  an  immediate  col- 
lection of  this  note  in  order  to  pay  off  pressing  demands  and 
to  save  costs."  2d.  "  That  the  defendants,  by  their  own  orders 
and  acts,  caused  a  levy  of  execution,  not  to  be  made  until  1866, 
about  three  years  after  judgment,  and  then  the  execution  was 
directed  to  one  of  the  defendants  in  the  execution,  and  by  him 
as  set  forth  in  the  record  hereto  annexed,  and  then  not  kept 
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np  and  perfected  as  a  lien  on  the  lands  of  defendants  in  the 
execution,  so  as  to  secnre  the  debt."  Taking  all  this  to  be  so, 
it  does  not  warrant  the  legal  inference  of  a  want  ot  dne  dili- 
gence, withoata  finding  of  the  further  fact,  that  it  was  for  the 
interest  of  the  trust  fund  that  it  should  in  1863  and  1864,  have 
been  collected  in  Confederate  money,  or  else  the  defeudants 
should  have  taken  upon  themselves  the  odium  of  attempting 
to  collect  the  debt  in  specie ;  and  the  further  fact,  that  the  de- 
fendants, in  the  exercise  ot  due  diligence,  should  have  foreseen 
the  fact,  that  at  the  close  of  the  war,  there  was  to  be  a  mili- 
tary order  forbidding  the  collection  of  all  debts  contracted  tor 
the  purchase  of  slaves ;  and  of  the  farther  fact,  under  the  con- 
struction given  to  the  homestead  law,  it  would  be  held  to 
apply  to  pre-existing  debts,  as  in  Hill  v.  Keder^  63  N.  C.  Rep. 
437,  and  that  such  significance  would  be  given  to  the  fact  of 
a  levy  on  landj  as  in  McKeihan  v.  Terry^  64  N.  C.  Rep.  25. 
3d.  "That  the  defendants,  when  they  made  the  settlement,  27th 
September,  1863,  accounted  for  the  Baxter  debt,  and  under- 
took to  pay  off  all  of  the  distributees  in  Confederate  money  in 
full  and  retain  the  said  note  themselves,  and  actually  did  pay 
off,  tender,  or  file  away  Confederate  money,  for  said  distribu- 
tees to  the  full  amount  of  the  estate,  the  Baxter  note  included." 

•'  Whereupon  the  Court  declares  that  the  defendants  have 
not  used  proper  and  dne  diligence  in  endeavoring  to  secure  and 
collect  the  Baxter  debt,  and  are  chargeable  with  the  amount  of 
^e  said  debt  and  interest." 

This  third  fact,  as  it  seems  to  us,  instead  of  tending  to  show 
a  want  of  due  diligence,  tends  to  show  the  contrary,  for  if  the 
defendants  designed  to  make  the  Baxter  note  their  own,  by 
settling  np  the  estate  in  Confederate  money  and  holding  back 
this  note  for  themselves,  that  relieves  them  from  the  implication 
of  a  want  of  diligence  in  its  collection,  as  it  is  to  be  supposed 
they  would  nse  dne  diligence  in  collecting  a  note  which  they 
believed  had  become  their  own  ;  al though  it  may  subject  them 
to  the  imputation  of  an  attempt  fraudulently  to  convert  to  their 
own  use  a  note  belonging  to  the  estate. 
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So  his  Honor  missed  the  point,  and  instead  of  the  legal  infe. 
rence  of  a  want  of  due  diligence,  he  should  have  considered 
whether  the  facts  warranted  tlio  legal  inference  of  fraud,  and 
then  he  would  have  been  led  to  the  consideration  of  the  ques- 
tion, can  a  cestui  qtte  trustj  who  seeks  to  follow  the  fund,  hold 
the  trustee  liable  when  he  has  made  no  profit,  and  the  fund 
has  been  lost  notwithstanding  due  diligence  on  his  part  to 
pursue  it?  If  so,  a  Court  of  Equity  will  impose  a  penalty,  for 
which  we  find  no  precedent  in  the  books. 

For  this  finding  of  his  Honor  does  not  warrant  the  legal 
inference  of  a  want  of  due  diligrnce,  and  the  defendants  have 
made  no  profits. 

The  decision  is  reversed,  and  the  case  i*emanded,  to  the  end 
that  the  facts  may  be  more  fully  found,  because  his  Honor 
seems  under  a  misapprehension  of  the  power  of  this  Court  to 
look  into  the  testimony  and  supply  matters  of  fact,  material  to 
his  legal  inference; — to  have  merely  found  the  prominent 
facts,  as  he  considered  tliem.  In  the  Court  below,  if  the  par- 
ties be  so  advised,  the  right  of  a  trial  by  jury  as  to  the  issue  of 
due  diligence  may  be  demanded,  so  as  to  present  that  question 
to  this  Court  directly  tor  adjudication. 

This  will  be  certified. 

Per  Curiam.  Judgment  reversed. 

Rodman,  J.,  (dissenting.)  I  dissent  from  so  much  ol  the 
opinion  of  the  Court  in  this  case  as  decides  that  this  Court  has 
no  right  to  review  the  opinion  of  the  Judge  below  upon  a 
question  of  fact  made  by  the  exceptions  to  the  report.  As  I 
consider  the  question  important  I  hope  I  shall  be  excused  for 
an  unusual  prolixity. 
The  Constitution,  art.  IV,  sec.  10,  is  as  follows : 
"Section  10.  The  Supreme  Court  shall  have  jurisdiction  to 
review  upon  appeal  any  decision  of  the  Court  below,  upcn  any 
matter  of  law  or  legal  inference ;  hut  no  issue  of  f<uA  shall  be 
tried  before  this  Court,  and  the  Court  shall  have  power  to  issue 
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any  remedial  writs  necessary  to  give  it  a  general  snpervisio^i 
and  carUrcl  of  the  inferior  CJonrts." 

The  partienlar  question  presented  in  the  present  case  is  this : 
A  reference  is  made  to  a  commissioner  to  report  an  account 
and  he  accordingly  makes  a  report  in  which  he  finds  a  certain 
6u5t.  One  of  the  parties  excepts  to  the  report,  for  that  the 
finding  in  respect  to  that  fact  is  not  supported  bj,  or  is  con- 
trary to  the  evidence,  and  that  the  commissioner  ought,  upon 
the  evidence,  to  have  fonnd  the  other  way.  I  agree  with  the 
rest  of  the  Court  that  the  Judge  may  make  up  an  issue 
between  the  parties  as  to  the  disputed  fact  and  submit  the  issue 
to  a  jnry.  And  I  also  agree  that  he  is  not  bound  to  do  so,  but 
may  decide  it  himself.  Can  his  decision  be  reviewed  on  appeal 
to  this  Court,  or  is  it  final  ?  In  one  sense  of  the  word,  it  is 
an  issue  of  fact,  for  one  party  afiSrms  a  fact  and  the  other 
denies  it.  But  is  it  such  an  issue  of  fact  as  the  Constitution 
prohibits  irom  being  reviewed  on  appeal  in  this  Court  ?  I 
think  it  is  not.  I  think  that  in  the  Constitution,  the  phrase 
was  intended  to  include  only  such  issues  of  fact  as  are  made 
h/  the  pleadings. 

The  reasons  which  I  shall  offer  in  support  of  my  opinion 
may  be  classed  nnder  three  heads : 

1.  Authorities  prior  to  the  Constitution,  showing  the  estab- 
lished meaning  of  the  phrase  then,  and  reasons  for  believing 
that  it  was  nsed  in  that  well  understood  and  familiar  sense. 

2.  Anthorities  since  the  Constitution  defining  its  meaning. 

3.  The  great  public  inconvenience  to  result  from  giving  to  it 
any  other  meaning ;  raising  a  presumption  that  this,  and  no 
other,  was  intended  in  the  Constitution. 

1.  It  is  a  settled  rule  that  in  the  construction  of  all  legal  en- 
actments, that  when  technical  terms  are  used,  they  must  be 
understood  in  the  sense  in  which  they  are  commonly  used  and 
understood  by  and  among  persons  conversant  with  the  art  or 
science  to  which  they  belong.  This  rule  has  been  repeatedly 
admitted  as  applicable  in  the  construction  of  the  Constitution 
of  the  United  States. 
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I  maintain  that  the  phrase  "issue  of  fact,"  as  comnionly 
used  in  Acts  of  Assembly,  treaties  on  pleadings,  and  other 
law  books,  and  among  lawyers,  has  a  well  understood  meaning 
which  confines  it,  when  accnratelj  and  technically  used,  to 
issues  made  by  the  pleadings 

It  is  trite  learning,  that  in  actions  at  common  law,  the  rules 
of  pleading  were  so  framed  as  to  compel  the  parties  by  their 
respective  allegations  and  denials  finally  to  come  to  some 
single,  certain  and  material  fact,  alleged  on  one  side  and  denied 
on  the  other.  Then  the  parties  were  said  to  be  at  issue,  and 
the  question  so  raised  was  called  an  issue  of  fact  It  was  called 
"  an  issue  "  because  it  was  the  "  exitua  "  or  end  of  the  plead- 
ings. At  common  law  but  a  single  plea  was  allowed  and  there 
could  be  but  a  single  issue.  Afterwards,  by  statute  of  Anne 
several  pleas  were  permitted  and  consequently  the  issues  might 
be  proportionately  more  numerous.  But  this  change  is  not 
material  lor  the  present  purpose.  There  may  be  issues  of  law 
also,  made  in  like  manner,  but  as  such  issues  have  no  bearing 
in  the  present  discussion  I  omit  to  notice  them. 

I  think  it  will  not  be  seriously  denied,  that,  as  applied  to 
actions  at  law,  such  is  the  primary  meaning  of  the  phrase;  and 
its  only  meaning,  when  accurately  and  technically  used ;  and 
also  its  most  usual  meaning.  No  questions  of  fact  otherwise 
made  than  by  the  pleadings,  and  which  arose  incidentally  in 
the  course  of  an  action,  were  called  issues.  The  following  an- 
thorities,  which  space  will  not  permit  me  to  quote  at  length, 
fully  support  this  view  :  3  Bl.  Com.,  chap.  20 ;  Steph.  PI.,  24, 
54,  124,  444  ;  Tomlins  Law  Diet.,  title.  Issue ;  Bey.  Code,  ob. 
31,  sec.  57,  rule  13.  One  passage  only  I  will  quote  from  Black- 
stone  :  "  Issue,  exitu8j  being  the  end  of  the  pleadings^^  &c. 
3  Com.  ch.  21,  p.  314.  No  uncertainty  ^  to  the  meaning  of 
the  phrase  occurs  until  we  apply  it  to  questions  which  arise  in 
suits  in  equity,  upon  the  pleadings,  or  otherwise.  But  any 
meaning  which  it  may  have  in  proceedings  in  equity,  is  not  a 
primary,  but  a  secondary  one,  and  the  phrase  is  applied  by 
analogy  only.    In  early  times  it  was  never  00  applied ;  the 
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term  was  unknown  in  such  proceedings.  In  suits  in  equity 
the  rules  of  pleading  at  common  law  did  not  apply.  The 
plaintiff  stated  the  facts  of  his  case  (U  large^  as  did  the  de- 
fendant his  defence.  Of  course,  in  such  statements  there  was 
much  that  was  vague  and  immaterial,  and  the  duty  necessarily 
fell  on  the  Judge,  of  either  formally  or  informally  striking  out 
the  immaterial  allegations  and  ascertaining  what  material  fact 
was  alleged  on  one  side  and  denied  on  the  other.  The  qiies- 
tion  so  ascertained  was  called  by  the  civilians,  who  alone  sat,  or 
pleaded  in  those  courts,  Utis  oontestatio,  Steph.  PL,  ante.. 
After  a  while,  the  two  systems  of  common  law  and  chancery 
began  to  influence  each  other ;  the  pleaders  in  the  courts  of 
one  attended  the  courts  of  the  other  ;  and  the  Chancellor  oc- 
casionally  sent  such  questions  as  he  had  educed  to  be  tried  by 
juries  in  the  courts  of  common  law;  then  the  word  "issue" 
was  imported  from  the  common  law  courts  into  the  Courts  of 
Chancery,  where  it  had  been  hitherto  unknown,  and  applied 
by  analogy  to  what  had  been  called  the  ^^  litis  contestatuynesP 
Being  applied  upon  an  analogy  only,  the  application  was  natu- 
rally lees  precise  and  more  general,  and  it  sometimes  extended  i 
to  every  question  of  fact  which  a  Chancellor  might  think, 
proper  to  submit  to  a  jury,  no  matter  in  what  way  or  at  what 
stage  of  the  suit  it  arose.  But,  still,  even  in  Courts  of 
Chancery,  its  usual  meaning  was,  and  is,  an  issue  made  out  of 
the  pleadings. 

The  Oonstitntion,  itself,  furnishes  conclusive  evidence  that 
the  phrase  was  used  in  its  primary,  common  law  sense.  The 
clause  which  abolishes  the  difference  in  the  forms  of  actions  at 
law  and  in  equity,  (art.  4,  sec.  1,)  was  copied  from  the  law  of 
New  York,  and  the  code  of  practice  and  procedure,  whichk 
commissioners  were  appointed  to  frame,  was  evidently  con- 
templated, should  be  substantially  similar  to  the  one  long  m^ 
use  in  that  State.  This  code  of  New  York,  (which  in  this  re- 
spect has  been  almost  literally  copied  in  our  own,)  enacts  rules 
cf  jdaading  which  esaenticMjfy  and  in  all  the  respects  in  which 
the  oMnmoD  Jaw  system  is  distinguished  from  the  diancery 
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sjstem  of  ascertaining  the  isene,  are  those  of  the  common  law. 
This  may  be  seen  by  compariog  the  rales  of  the  code  with 
those  given  by  Stephen.  By  these  the  parties  are,  or  may  be, 
com  pel  Jed  to  come  to  one  or  more  issues  decisive  of  the  case. 
And  althongh,  no  doubt,  in  practice  it  otten  happens  that  this 
desirable  resnit  is  not  attained,  it  is  from  n^ligence  in  the 
pleaders,  and  indulgence  in  the  conrts,  and  not  from  anything 
in  the  roles  designed  to  prodnce  sneh  an  abortive  resnit.  The 
phrase  was  nsed  in  anticipation  of  the  conversion  of  all  actions 
and  snit^  substantially  into  actions  at  law,  and  must  have  the 
meaning  which  it  had  as  applied  in  snch  actions. 

A  consideration  of  the  enl  designed  to  be  remedied  by  this 
provision  in  the  Constitution,  will  also  help  as  to  the  meaning 
of  the  words  by  which  it  was  attempted  to  be  done.  The  evil 
was  this :  This  Ck)nrt  had  been  in  the  habit  of  trying  issues  of 
fact  in  eqnity  suits,  both  upon  appeal  and  originally.  This  was 
certainly  contrary  to  the  spirit  of  the  Bill  of  Rights,  and  to 
the  sentiment  that  no  court  should  pass  both  originally  and 
finally  upon  snch  issues,  but  that  they  should  in  all  cases  be 
submitted  to  a  jury  as  the  most  appropriate  triers  of  fact.  To 
eonclude,  that  because  it  was  deemed  imprudent  to  entrust  the 
trial  of  facts  to  three  men  who  were  required  to  publish  the 
reasons  of  their  decision  for  public  criticism,  therefore,  the 
Oonstitution  gives  this  power  to  one  man,  sitting  in  a  Superior 
Court,  without  appeal  or  responsibility,  and  not  required  to 
give,  much  less  to  publish,  any  reasons  whatever,  seems  to  me 
very  much  like  supposing  that  the  Constitution  meant  to  cure 
a  mild  disease  by  administering  a  deadly  poison.  The  remedy 
really  adopted  was  to  require  all  issfoe^  to  be  tried  by  a  jury, 
and  therefore  to  forbid  their  trial  in  this  Court  which  has  no 

j«ry. 

I  pass  now  to  the  second  class  of  reasons : 

2.  In  HeOegv.  Stokes.^Z  N.  C,  612,  (June  Term,  1869,) 
the  Judge  below  had  refused  to  vacate  an  injunction,  and  the 
defendant  appealed.  The  propriety  of  his  refusal  depended  on 
facts  which  were  disputed.    It  was  contended  by  the  plaintiff 
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that  this  Court  could  not  review  the  judgment  below,  because 
the  doing  bo  required  the  trial  of  an  issue  of  fact  This  Court 
held  that  it  had  the  right,  and  took  the  distinction  which  I  now 
insist  on,  between  questions  of  fact  arising  incidentally  or 
otherwise  than  on  the  pleadings,  and  issues  of  fact  joined  on 
the  pleadings.  This  decision  has  naet  the  continued  approval 
of  the  profession,  and  has  been  repeatedly  acted  on  by  this 
Court.  It  is  clear,  either  that  the  phrase  has  the  limited  mean- 
ing which  I  attribute  to  it,  or  this  decision  was  erroneous. 
Either  the  phrase  is  so  limited  or  ail  questions  of  fact  whatever, 
no  matter  when  or  how  made,  are  "  issues  of  fact,"  in  the  con- 
stitutional sense,  and  this  Court  cannot  review  the  findings  of 
the  Judge  below  in  any  case.  And  if  the  construction  were 
<x>n8i8tently  carried  out,  it  would  forbid  this  Court  from  find- 
ing any  fact,  either  originally  or  on  appeal.  For  the  law  is, 
that  we  shall  try  no  issues  of  fact,  without  any  exception.  The 
Court  could  not  punish  contemptuous  conduct,  even  in  its 
{H-esence,  because  it  would  require  the  finding  of  a  fact.  Yet 
it  had  no  scruples,  and  thought  of  no  such  construction  in  ex 
parte  MoorCy  63  N,  C,  897,  where  it  found  as  a  fact  that  cer- 
tain persons  had  signed  and  published  a  certain  writing.  It 
would  also  forbid  the  Court  from  hearing  any  affidavit  on  a 
motion  for  a  certiorarij  or  to  amend  its  own  records  or  to  refer 
any  question  to  its  Clerk,  which,  nevertheless,  it  constantly  and 
properly  does.  If  we  abandon  the  line  of  distinction  which  I 
draw,  and  hold  all  questions  of  fact  to  be  issues  of  fact,  in  the 
eenee  of  the  Constitution,  the  Court  can  try  none  of  them. 
For  when  the  Constitution  prescribes  a  law,  it  cannot  be  ob- 
served or  not,  as  may  be  convenient,  and  where  that  classes  all 
questions  as  issues  of  fact  the  Court  can  make  no  discrimina- 
tion. 

Again  I  do  not  know  how  the  Court  will  decide  upon  the 
qnestion,  whether  a  party  has  a  right  to  a  trial  by  jury  of  a 
qneetion  of  fact  arising  upon  an  an  exception  to  a  report.  I  am 
^  opinion  that  he  has  not,  because  of  the  great  inconvenience 
<rf'  Bach  a  course.    But  if  I  thooght  the  exception  raised  an 
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'•"t"  ID  the  sense  of  the  CoDstitotion,  I  sbonld  think 
Tor  a  trial  by  jury,  of  iesnes  of  fact  joined  on  the 
IB  alwajs  been  held  f^ranteed  by  sec.  19  of  the 
Is,  and  is  given,  (onless  where  it  is  waived  by  the 
e  strongest  implication,  by  sec,  18,  art.  »v,  of  the 
,  and  by  sec.  266,  of  C.  C.  P.  If  qnestioDS  of  facts 
eptions,  arc  not  iseoes,  so  as  to  entitle »  party  to 
',  they  cannot  be  issues,  to  exdnde  a  review  of  a 
ing  by  this  Court.  Again  in  nnmeroas  eases  this 
ferred  it  to  its  derk  to  find  facts,  which  findings  if 
ist  be  taken  to  be  the  findings  tA  the  Court,  as  the 
judicial  power. 

ee  V.  Suddertk,  65  N,  0.  470,  it  was  referred  to 
find  the  prenainm  on  gold.  In  Boydm,  t.  Bank 
r,  not  reported  on  that  point,  to  find  whether  cer- 
had  been  drawn.  In  nearly  every  case  brought 
Btate,  the  clerk  has  been  directod  to  find  and 
lets.  Id  Whiiford  v,  Fay^  to  state  a  gaardiao 
.  there  are  n>any  other  instances  of  a  similar  prac- 

think  proper,  bnt  which  are  inconsistent  with 
that  ail  these  are  issues  of  fact,  and  which  if  that 
no,  cannot  be  justified. 

mstitution  art.  iv,  sec.  2&  says  :  "  The  Superior 
U  times  open  for  the  transaction  of  all  basiness 
jurisdiction,  except  the  trial  of  issues  of  fact  reqnir- 

In  NcAdoo  v.  Bmbow,  63  N.  0.  461,  this  Court 
act  oi  AesemblyT  which  closed  the  doors  of  these 
arge  part  of  the  busiuesB  within  their  jurisdiction 
or  weeks  in  the  year,  was  not  repugnant  to  this 
•  not  mean  to  qoestion  that  decision.  I  consider  it 
!a.  Bnt  some  observations  are  DecessarT  in  order 
stract  from  U  the  principle  on  which  it  was  de- 
j  decision  should  stand  on  some  recognized  prin- 
nore  or  lees  general.  To  admit  that  any  one  does 
nit  that  it  stands  on  no  principle,  and  is  arbitrary 
It  mnst  bb  conceded  that  the  deeisioB  cited  did 
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«ome  appoArmt  violence  to  the  language  of  the  Constitntion. 
It  may  be  only  a  gentle  violence.    "  MoUilter  mcmus  irajpo- 
^uUP    Now,  on  what  principle  was  the  violence  justified  and 
the  case  decided  i    I  humbly  conceive  on  this.    If  a  literal  or 
strict  construction  of  a  dause  in  any  statute  will  work  a  great 
public  inconvenience,  even  if  the  langnage  be  plain,  a  eoort  is 
justified  on  that  ground,  "  in  aalutem  ret-pubUccB,'^^  to  give  it  a 
construction  which  will  avoid  the  inconvenience.     It  was  ar- 
gued indeed,  in  that  case,  that  an  observance  of  the  clause  was 
physically  impossible,  because  the  Judge  could  not  be  in  court 
all  night  and  -on  Sundays.    But  this  difficulty  was  purely  im- 
aginary, since  evidently  the  legal  construction  was,  that  the 
^^urt  shoiidd  be  open  at  all  Treasonable  times.    Ag^^9  ^^  "^^ 
«aid,  that  the  court  could  not  always  be  ^pen,  because  the 
Judge  was  required  to  hdd  courts  in  several  counties,  and 
could  not  be  in  any  one  all  the  time.    But  this  is  an  evident 
fallacy,  for  the  Judge  is  sot  requined  to  be  in  court  all  the 
time,  he  being  but  one  member  of  the  court,  and  all  the  busi- 
ness to  be  done,  in  his  absence,  being  that  which  the  clerk  had 
original  jurisdiction  to  do.     So  there  was  in  fact  no  physical 
impossibilty,  and  the  reason  cnust  have  been  what  I  have  as- 
signed.    This  principle  goes  to  the  veige  of  judicial  power, 
and  touches  the  borders  of  the  ^'  higher  law ;"  but  I  think 
within  proper  limits,  it  may  be  maintained,  and  it  is  affirmed 
by  the  case  cited.    I  do  not  think  it  necessary  to  call  in  the 
aid  of  this  principle  to  sustain  my  present  view:6.    But,  when 
we  consider  the  great  public  inconvenience,  to  say  the  least, 
which  will  follow  irom  the  construction  now  proposed.  I  think 
if  there  was  ever  a  case  in  which  the  principle  of  McAdoo  v. 
£enhoyij  ought  to  weigh,  it  is  this. 

This  construction  gives  to  a  Superior  Court  Judge  not  only 
the  original,  but  the  final  and  irresponsible  finding  of  a  large 
class  of  facts,  it  may  be  of  a  most  complicated  character,  and 
involving  great  values.  His  finding  is  subject  to  no  review^  it 
is  made  upon  a  hearing  which  can  scarcely  be  called  public,  in 
the  hurry  and  confusion  cf  term  time.    He  gives  no  reasons  ; 
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the  finding  itself  may  be  unknown  except  to  the  parties.  Ex- 
cept in  a  case  of  gross  and  provable  corruption^  the  irresponsi- 
bility could  not  be  more  complete.  No  Judge  out  of  North 
Carolina,  at  least  none  in  the  United  States  or  in  England,  has 
ever  possessed  such  a  power.  It  is  at  least  liable  to  abase,  and 
is  certain  to  be  attended  with  occasional  errors,  which  never- 
theless, however  patent,  cannot  be  corrected.  I  think  this  court 
needlessly  strips  itself  of  a  very  important  power  which  the 
Constitution  intended  to  give  it.  I  m«y  be  asked,  if  the  Judges 
of  the  Superior  Courts  should  not  have  this  power,  are  we  any 
more  fit  to  have  it  than  they  ?  Certainly  it  would  be  indecent 
and  without  a  reason  to  claim  for  the  Ju%es  of  this  Court  any 
greater  uprightness  or  wisdom  than  1  concede  to  those  of  the 
Superior  Courts.  But  the  power  which  I  think  belongs  te 
this  Court,  is  not  that  whi(A  I  deny  to  the  Superior  Court 
Judges,  but  a  different  one.  It  is  not  to  find  originally  and 
finally,  but  only  finally  on  review,  a  power  which  must  be 
lodged  somewhere.  And  I  do  think,  that  with  the  advantages 
which  this  Court  has,  in  its  numbers  as  insuring  full  discus- 
sion and  patient  deliberation,  and  with  the  original  finding  of 
the  Judge  with  or  without  his  reasons,  it  will  often  be  able  to 
detect  errors  which  escaped  him,  and  which  upon  a  second  ex- 
amination, are  obvious  enough. 

When  I  claim  for  this  Court  the  power  to  review  an  appeal 
the  findings  of  the  Judge,  I  do  not  understand  it  will  be  usu- 
ually,  if  ever,  necessary  to  balance  the  credibility  of  witnesses, 
or  to  inquire  anew  into  the  primary  fects  and  subordinate  facts, 
from  which  the  general  or  ultimate  conclusion  of  faqt,  is  in- 
ferred. Almost  always  the  general  facts  which  the  Judge 
finds,  and  to  which  the  principles  of  law  are  to  be  applied,  are 
inferences  from  other  facts  or  circumstances  in  evidence.  The 
Judge  may  mistake  tlie  bearing  or  weight  of  these  upon  the 
general  conclusion.  Although  the  process  by  which  he  arrive* 
at  his  conclusion,  is  a  reasoning  from  one  or  several  facts,  to  a 
more  general  one,  and  is  not  a  finding  of  the  law^  or  a  legal 
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icterence  from  facts,  yet  it  partakes  of  the  nature  of  it,  and  is 
equally  susceptible  of,  and  proper  for,  review. 

I  believe  the  practice  of  all  courts  out  of  this  State,  conforms 
to  this  view. 


STATE  on  the  relation  of  W.  P.  M,  WELLS  v,  F.  8LUDER  and  M.  M. 

WEAVER,  Adm'rs.  and  others. 

A  defendant,  in  the  exercise  of  due  diligence,  in  collecting  a  bond  due 
a  ward,  is  not  required  to  foresee  the  fact,  that  under  the  construc- 
tion given  to  the  Homestead  law,  it  would  be  held  to  apply  to  pre- 
existing debts ;  nor  the  fact  that  a  levy  before  the  adoption  of  the 
Constitution  would  hold  good,  notwithstanding  the  provisions  of  such 
law. 

A  party,  who  at  first  refuses  to  receive  Confederate  money  in  payment 
of  a  debt  due  a  ward,  is  afterwards  prevailed  upon  so  to  do,  by  the 
declarations  of  the  obligor,  yields  to  a  groundess  fear,  and  is  liable  to 
the  ward  for  the  amount  so  received. 

(Edrshaw  v.  Ik^)»m,  67  N.  C.  Rep.  208,  cited  and  distinguished  from 
this;  Keener  v.  Finger^  supra*,  Shipp  v.  Hettrick^  68  N.  C.  Rep.  329, 
cited  and  approved ;  HiU  v.  Kesler^  Ibid,  487,  and  McKeethan  v.  I'erry^ 
64  N.  C.  Rep.  ^5,  cited  and  approved.) 

i'lviL  AcnoN,  (to  recover  amount  due  plaintiflF,  on  a  guar- 
dian bond.)  heard  before  Henry^  e/.,  at  Fall  Term,  1863,  of  the 
Superior  Court  of  Buncombe  county,  on  the  following  state- 
ment of  facts: 

The  intestate  of  the  defendants,  Sluder  and  Weaver,  was 
the  guardian  of  the  plaintiff,  and  loaned  some  of  the  funds  of 
his  ward  to  one  L.  F.  Sensabaugh,  taking  a  note  and  security. 

This  note  is  dated day  ot ,  before  the  war,  and  the 

makers  were  resident  in  the  county  of  Haywood.  The  defen- 
dants ionnd  the  note  amongst  the  papers  of  their  intestate,  in 
January,  1863,  and  obtained  a  judgment  thereon  in  the  Supe- 
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rior  Court  of  Boncorobe  county,  in  November,  1867,  and  ia- 
sned  an  execution  in  February,  1868.  This  judgment  was 
regularly  docketed  ia  Buncombe  Superior  Court,  and  execu- 
tion issued  to  Haywood ;  (judgment  not  having  been  docketed 
in  Haywood ;)  execution  continuing  till  June,  1873,  uncol- 
lected, with  the  exception  of  $100,  paid  to  F.  Sluder,  one  of 
the  administrators,  on  the  28th  April,  1869.  The  several  re- 
turns to  the  execution  were,  at  different  times,  ^'  Search  made 
and  no  goods  found  subject  to  execution  ;"  ^^  Came  to  hand  too 
late  to  advertise  and  sell  real  estate ;"  plaintiff's  receipt  on  file 
for  $100 ;  remainder  suspended  by  order  of  plaintiff  for  the 
present,"  which  Sluder  alleges  was  done,  it  being  promised  to 
be  paid.  It  is  admitted  that  the  maker  of  the  note  was  sol- 
vent for  the  amount  at  the  date  of  its  execution,  and  continued 
to  be  until  the  adoption  of  the  present  Constitution,  when  the 
homestead  provision  and  personal  property  exemption  ren- 
dered it  impossible  to  collect  it. 

If  the  Court  is  of  the  opinion,  that  the  defendants  and  their 
intestate,  the  said  guardian  of  the  plaintiff,  have  not  been 
guilty  of  neglect  in  not  collecting  the  Sensabaugh  judgment, 
and  that  they  are  entitled  to  a  credit  for  the  amount  of  the 
same,  then  it  is  agreed  that  the  judgment  shall  be  credited 
with  $372,  balance  of  amount  due  on  said  Sensabaugh  judg- 
ment. 

The  defendants  further  claim  another  credit  upon  the  fol- 
lowing grounds,  to-wit ; 

On  the  11th  May,  1863,  the  defendant,  F.  Sluder,  met  with 

R.  W.  Patty,  who  owed  the  intestate  a  guardian  note  of  $ , 

dated  before  the  war,  for  the  loan  of  money  belonging  to  the 
estate  of  the  plaintiff,  and  who  offered  to  pay  the  same  in  Con- 
federate money.  The  defendant  declined  to  receive  it.  Patty 
insisted  that  Confederate  currency  was  a  legal  tender,  and, 
raising  his  hand,  said  :  ^^  I  intend  to  have  my  note ;  Confed- 
erate money  is  a  legal  tender,"  and  Sluder,  believing  he  was 
required  by  law  to  accept  it,  having  heard  that  Judge  Saunders 
had  recently  charged  a  jury,  that  it  was  an  indictable  offence 


JAinJAEY  TERM,  1874.  67 

Statb  ex  rd.  Weujr  v,  Sludbr  and  Wbatbr>  Adm'rs.  et  cU, 

to  refuse  Confederate  money,  received  it  of  Patty.  He  mixed 
this  money  with  other  funds  belon^ng  to  the  estate  of  his  in- 
testate, and  used  it,  receiving  full  credit  for  the  same  in  his 
settlement  with  the  Probate  Judge.  Plaintiff  has  never  re- 
ceived it. 

If,  upon  this  state  of  facts,  the  Court  should  be  of  opinion, 
that  the  defendant  ought  not  to  be  held  responsible  to  plaintifi 
for  the  amount  of  this  Patty  debt,  it  is  agreed  that  the  judg- 
ment herein  agreed  to,  shall  be  further  credited  with  $155,  or 
its  value  in  ^ood  money. 

It  was  agreed,  that  if  neither  of  the  foregoing  credits,  claimed 
by  defendants,  should  be  allowed  by  the  Court,  that  judg- 
ment should  be  entered  for  the  plaintiff  for  the  penalty  of  the 
bond,  to  be  discharged  upon  the  payment  of  $1185,54 ;  and 
that,  if  either  one  or  both  should  be  allowed,  said  judgment 
was  to  be  credited,  as  hereinbefore  claimed. 

His  Honor,  being  of  opinion  with  the  plaintiff,  refused  to 
allow  the  set-off  of  the  defendants,  and  gave  his  judgment  for 
the  full  amount,  to-wit:  $1155,64,  and  costs  ;  from  which 
judgment  defendants  appealed  to  this  Court. 

A.  T.  (&  T.  F.  Davidson^  for  appellants,  argued : 

1.  The  administrators  used  every  means  within  their  reach 
to  collect  the  S&iiBdbaugh  debt  They  obtaiued  judgment  in 
November,  1867,  issued  executions  24th  of  February,  1868,  6th 
of  March,  1869,  January  1st,  1870,  October  19th,  1870,  and 
June  6th,  1873. 

2.  Collection  hy  legal  process  before  the  adoption  of  present 
Constitution,  impossible.  Webb  v.  Bayle^  63  N.  C.  Rep.  271 ; 
General  Order  No.  10,  sees.  2  and  3,  in  note  on  page  105,  64 
N.  C.  Rep. 

3.  The  administrators  not  liable  for  failure  to  collect  during 
the  war  or  because  the  obligors  became  insolvent  by  result  of 
the  war.  Love  v.  Logan^  67  N.  C.  Rep.  70  ;  Covington  v.  Ledk^ 
67  N.  C.  Rep.  863  ;  State  v.  Hobinson,  64  N.  C.  Rep.  698 ; 
Ames  V.  Wallace^  64  N.  C.  Rep. 
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i.  The  order  of  the  defeDdaots  anspeDding  the  execution  in 
their  favor  in  February,  1869,  wae  not  imprudently  or  negli- 
gently made,  becauee  at  that  time  the  execution  debtors  were 
ont-WlAH  tn  fiio  nn^BtitutioDal  exempcione  which,  it  is  admitted, 
nt. 

;gligeDce  on  their  part  not  to  have  the  judg- 
Haywood,  as  the  act  authorizing  tranafers 
not  go  into  operation  until  after  the  Con- 
:ed,  which  secured  homesteads,  &c. 
i  part  of  the  caee—  the  Patty  note : 
its  outside  of  tlie  peculiar  circumstances  at- 
aent,  would  he  justified  in  receiving  the 
he  did,  10th  ot  May,  1863,  according  to  the 
m  in   Phill.  Eq.  234 ;  63  N.  0.  Kep.  315 

liar  circumstances  of  the  case :  the  protest 
ler,  and  the  belief  he  had^  that  he  was  com- 
le  money,  clearly  justified  him.  SawMns 
3.  Rep.  203  ;  64  N.  C.  Rep.  698. 

contra. 

insists  that  defendants  are  not  entitled  to 
iabaugh  jndgment,  for  that  the  adminiatra- 
0  collection  of  the  debt  and  were  bound 
gence  devolving  not  only  upon  their  iutee- 
ut  also  to  the  diligence  that  must  be  exer- 
ators  iu  the  administration  of  estates. 
ant  having  undertaken  and  8u«pended  the 
J8th  of  April,  1869,  makes  them  responsible 
:es  this  case  out  of  the  reasoniug  in  the  case 
ea*,67K.C.  Rep.  363. 
e  defendants  did  not  docket  the  judgment  in 
nty  in  which  SeiiGebaiigh  lived,  and  therefore 
e  necessary  diligence. 

assigned  in  behalf  of  the  guardian  in  Oov- 
'.pra,\&  that  "if  the  guardian  bad  collected 
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the  money  during  the  two  years  before  his  death,  he  would 
have  been  troubled  where  to  invest  it  in  safety ^^^  &c.  No  such 
trouble  existed  in  this  case,  as  the  ward  was  ready  to  receive 
and  would  have  been  hound  to  receive  the  money  collected 
when  tendered  to  him. 

2.  Flaintift  further  insists,  that  defendants  should  not  be 
allowed  credit  for  the  amount  of  money  received  from  Patty 
ID  1863,  because, 

I.  The  defendants  were  not  in  fact  bound  to  receive  the 
Confederate  money  from  Patty,  though  he  did  insist  that  it 
was  a  legal  tender,  and  the  defendant  had  heard  of  the  charge 
of  Judge  Saunders,  as  alleged. 

II.  Even  though  he  were  justified  in  receiving  it,  it  was 
mixed  with  other  funds  of  the  estate  of  defendant's  intestate, 
and  used  in  the  course  of  its  administration  and  for  the  benefit 
of  the  estate,  the  defendants  receiving  due  credit  therefor  to 
iffi  full  amount,  and  was  not  set  apart  and  kept  exclusively  and 
distinctly  for  the  plaintiflT  as  the  ward  of  their  intestate. 
Shijpp  V.  Hettrick^  63  N.  C.  Rep.  329,  and  cases  therein  noted. 

Peakson,  C.  J.  In  regard  to  the  Sensabaugh  debt,  we  do 
not  concur  in  the  legal  inference  of  his  Honor  that  the  facts 
set  out  in  the  "  case  agreed  '^  establish  a  want  of  due  diligence 
on  the  part  of  the  administrator. 

As  is  said  in  Keener  v.  Finger^  at  this  term,  "  The  defend- 
ants, in  the  exercise  of  due  diligence,  were  not  required  to 
foresee  the  fact,  that  under  the  construction  given  to  the 
homestead  act,  it  would  be  held  to  apply  to  pre-existing  debts, 
as  in  Hill  v.  Kesler^  63  N.  C.  Rep.  437,  and  that  such  signifi- 
cance would  be  given  to  the  fact  ©f  a  levy  on  land,  as  in 
McKeethan  v.  Terry,  64  N.  C.  Rep.  25.  We  are  of  opinion 
that  the  defendants  are  entitled  to  the  credit  claimed  in  respect 
to  this  debt,  according  to  the  case  agreed. 

In  regard  to  the  Patty  note,  we  concur  with  his  Honor. 
The  defendant  Sluder  at  first  declined  to  receive  Confederate 
notes.     This  shows  he  was  aware  it  was  not  prudent  to  do  so, 
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and  it  was  hie  miefortune  to  allow  himeelf  to  be  intimidated 
by  what  he  bad  beard  of  the  intemperate  language  of  Judge 
Saunders  and  to  yield  to  a  groundless  tear.  This  distinguishes 
the  case  from  Harshaw  v.  Dobaon^  67  N.  0.  Rep.  203,  where 
the  "  duress "  was  direct,  immediate  and  on  the  spot  Here, 
it  was  indirect,  remote  and  not  in  the  face  of  a  Judge  unduly 
excited  by  his  zeal  for  the  Confederate  cause,  and  with  the 
power  apparently  to  carry  his  threats  into  execution  and  orcier 
an  infirm  old  man  to  be  "  sent  to  Richmond^'' 

The  defendant  having  received  the  money,  the  question  is, 
shall  the  loss  fall  upon  the  trust  fund  or  upon  him  t  The  fact 
that  he  made  use  of  the  money  and  mixed  it  with  his  own 
settles  the  question.     Shipp  v.  Hettrick,  63  N.  C.  Rep.  329. 

The  judgment  below  will  be  modified  according  to  this 
opinion,  and  the  costs  of  this  Court  will  be  taxed  against  the 
parties  equally. 

Pbb  Curiam.  Judgment  accordingly. 


STATE  V,  RICELARD  OLIVER, 

The  doctrine  of  years  ago,  that  a  husband  had  the  right  to  whip  his 
wife,  provided^  he  used  a  switch  no  larger  than  his  thumb,  no  longer 
governs  the  decisions  of  our  Courts:  and  the  opinion,  more  in  accord- 
ance with  our  present  civilization,  that  a  husband  has  no  legal  right 
to  chastise  his  wife  under  any  circumstances,  prevails. 

Indictment,  for  an  Assault  and  Battery,  tried  before  his 
Honor,  Jxidge  Mitchell^  at  the  Fall  Term,  1 873,  of  Alexan- 
der Superior  Court. 

On  the  trial,  the  jury  found  the  following  facts: 
Defendant  came  home  intoxicated  one  morning  after  break- 
fast was  over ;  got  some  raw  bacon,  said  it  had  skippers  on  it, 
and  told  bis  wife  she  would  not  clean  it.     He  sat  down  and 
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eat  a  little,  when  he  threw  the  cofiee  cap  and  pot  into  the 
comer  of  the  room,  and  went  out ;  while  ont,  he  cut  two 
switches,  brought  them  in,  and  throwing  them  on  the  floor, 
told  his  wife  that  if  he  whipped  her,  she  would  leave ;  that  he 
mm^^fjfmg  to  whip  her,  for  she  and  her  d— d  mother  had  ag- 
gravated him  near  to  death.  He  then  struck  her  live  licks 
with  the  two  switches,  which  were  about  four  feet  long,  with 
the  branches  on  them,  about  half  way,  and  some  leaves.  One 
of  the  switches  was  about  half  as  large  as  a  man's  little  finger, 
the  other  not  so  large.  He  had  them  in  both  hands,  and  in- 
flicted bruises  on  her  arm,  which  remained  for  two  weeks,  but 
did  not  disable  her  from  work. 

One  of  the  witnesses  swore  he  struck  as  hard  as  he  could. 
Others  were  present,  and  after  defendant  had  struck  four  licks, 
told  him  to  desist.  Defendant  stopped,  saying  if  thej  had  not 
been  there  he  would  have  worn  her  out. 

Upon  these  facts  the  (>ourt  found  defendant  guilty,  and  fined 
him  $10.    Defendant  appealed. 

ArmUddy  for  defendant. 

Attorney  Oenerdl  Hargrove^  for  the  State,  called  the  atten- 
tion of  the  Court  to  the  cases  ot  Stats  v.  Blacky  Winst.  266 ; 
Mabry'B  case,  64  N.  C.  Rep.,  592 ;  State  v.  Rhodes,  Phill.  453 ; 
Hussejfs  case,  Bnsb.  123,  and  Pendergrass,  2  Dev.  &  Bat.  368. 

Srftlb,  J.  We  may  assume  that  the  old  doctrine,  that  a 
husband  had  a  right  to  whip  his  wife',  provided  he  used  a 
switch  no  larger  than  his  thumb,  is  not  law  in  North  Carolina. 
Indeed,  the  Courts  have  advanced  from  tliat  barbarism  until 
they  have  reached  the  position,  that  the  husband  has  no  right 
to  chastise  his  wife,  under  any  circumstances. 

But  from  motives  of  public  policy, — in  order  to  preserve 
the  sanctity  of  the  domestic  circle,  the  Courts  will  not  listen 
to  trivial  complaints. 

It  DO  permanent  injury  has  been  inflicted,  nor  malice,  cru- 
elty nor  dangerous  violence  shown  by  the  husband,  it  is  better 
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raw  the  curtain,  shut  out  the  public  gaze,  and  leave  tlie 
iee  to  forget  and  forgive. 

\o  general  rule  can  be  applied,  bat  each  caee  innet  depend 
II  the  circumBtances  Biirrounding  it. 
Hthont  adverting  in  detail  to  the  facts  cstabliebed  by  the 
;ial  verdict  in  this  case,  we  think  that  they  show  both  mali« 
cruelty. 

1  fact,  it  is  difficult  to  conceive  how  a  man,  who  has  proiii- 
,  npon  the  altar  to  love,  comfort,  honor,  and  keep  a  woman, 
lay  nule  and  violent  hands  upon  her,  without  having  malice 
crnelty  in  his  heart. 

et  it  be  certified  that  the  judgment  of  the  Superior  Conrt 
fBrmed. 

'er  Cubiau.  Judgment  affirmed. 


STATB  0.  WILLIAM  CAUBLE. 


Superior  Courts  have  the  power  to  amend  a  warrant  iaaued  b;  a 

istice  of  the  Peace  ag^mt  a  person  refusing  to  work  the  road,  by 

serting  the  State  as  pluntiff  instead  of  the  overseer. 

)rder,  issued  by  the  Township  Board  of  Tmsteee,  appointdng  o  per- 

<a  overseer  of  a  road,  is  proper  evidence  of  such  appointment  and 

admiasible. 

ion  hands  employed  on  our  Railroads  at  regnUr  wages,   are  not 

lercby  excused  from  working  on  the  public  liighways  of  the  country. 

)BmiKAL  ACTION,  (for   refusing   to   work   on   public   road, 

.  Rev.,  chap,  104,  sec.  10,)  tried  before  Albertson,J'.,eit  the 

;ial  (August)  Term,  1873,  of  the  Superior  Court  of  Rowas 

ntj, 

^he  action  was  commenced  by  warrant,  in  the  name  of 

in  Barger  against  the  defendant,  chaining  bim  with  refnsing 

i^lecting  to  work  on  the  public  road,  of  which  Barger  bad 
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rfffi  1>^^  appointed  overseer.  It  was  tried  first  by  a  Justice  of  the 
Peace  and  judgment  given  against  defendant,  from  wliicli  he 
appealed  to  the  Superior  Court.  Before  submitting  the  case  to 
the  jury,  on  motion  of  the  Solicitor,  the  warrant  was  amended 
by  inserting  the  State  as  plaintiff,  in  lieu  of  John  Barger,  the 

4^       prosecutor.     To  this  amendment  defendant  objected. 

The  jury  found  the  defendant  guilty,  subject  to  the  opinion 
of  the  Court  npon  the  following  facts : 

That  the  defendant  is,  and  has  continually  been,  since  Au- 
gust, 1868,  a  section  hand  upon  the  Western  North  Caruliiia 
Railroad,  and  was  thus  engaged  .when  summoned  to  work  the 
public  road  by  the  prosecutor ;  that  his  duties  as  section  hand 
required  all  his  time  and  attention,  frequently  having  to  work 
all  night;  that  among  other  duties,  the  section  hands  keep  the 
road  bed  in  repair,  and  to  perform  other  work  requiring  expe- 
rience and  skill ;  and  if  they  be  taken  away  it  greatly  increases 
the  liability  to  accidents,  thereby  endangering  the  lives  of  pas- 
sengers. If  upon  the  above  state  of  facts,  the  Court  is  of 
opinion  that  the  defendant  is  excused  from  working  on  the 
public  road,  then  the  jury  find  the  defendant  not  guilty ;  if  the 
Court  is  of  opinion  that  the  defendant  is  not  excnsed  because 
of  such  facts,  then  the  defendant  is  guilty,  as  charged. 

The  Court  being  of  opinion  that  the  facts  stated  did  not  ex- 
cuse the  defendant,  he  was  found  guilty. 
Defendant  moved  for  a  new  trial  on  the  ground: 

1.  His  Honor  received  as  evidence  the  order  of  the  Town- 
ship Board  of  Trustees  appointing  the  prosecutor  and  dele- 
gating certain  hands  to  work  with  him  ; 

2.  His  Honor  permitted  evidence  to  be  introduced  tending 
to  prove  that  defendant  lived  within  the  district  assigned  to  the 
overseer  to  get  bis  hands  from  ; 

3.  The  Court  rejected  the  testimony  of  the  defendant  in  his 
own  behalf,  because  this  is  a  criminal  action ; 

4.  The  Court  permitted  the  warrant  and  other  process  to  be 
amended  by  inserting  the  State  in  place  of  the  name  of  John 
Barger,  the  prosecutor. 
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Motion  for  a  new  trial  overruled.  Judgment  and  appeal  by 
defendant  to  this  Court. 

McCorlde  <&  Bailey^  for  defendant. 

1.  Order  insnflScient.  Woolard  r.  McCoUoch,  1  Ire.  432; 
Tarkington  v.  McBae,  2  Jones,  47. 

2.  The  section  hands  on  railroads  are  not  within  the  spirit 
and  reason  of  the  law  compelling  people  to  work  the  ordinary 
highways.  The  railroads  are  highways,  and  every  considera- 
tion of  public  poh'cy  requires  that  the  section  hands  should  not 
be  taken  away.  Davis  v.  Saleigh  cfe  Oaston  Railroad  Co. 
2  Dev.  &  Bat.,  451. 

Attorney  General  Ea/rgrove  and  Jones  <&  JoneSy  for  the 
State. 

Btnuh,  J.  This  was  a  criminal  action  against  the  defendant 
for  failure  to  work  on  the  public  road,  founded  on  sec.  10,  ch. 
104,  Bat.  Rev.  On  the  trial  in  the  Superior  Court,  several 
objections  were  raised  by  defendant. 

1.  That  the  Court  had  no  power  to  amend  the  warrant  by 
striking  ont  the  name  of  John  Barger  as  plaintiff,  and  insert- 
ing the  name  of  the  State  as  prosecutor.  The  power  of  the 
Court  to  make  any  amendment  in  furtherance  of  justice  is 
ample.  C.  C.  P.,  sec.  132.  The  change  did  not  affect  the  de- 
fence or  take  the  defendant  at  a  disadvantage,  and  he,  there- 
fore, has  no  cause  of  complaint. 

2.  That  the  order  of  the  Board  of  Township  Trustees,  ap- 
pointing the  overseer  and  designating  his  district  and  hands, 
was  inadmissible  evidence. 

The  ground  of  this  objection  was  not  stated  and  cannot  be 
seen.  The  authority  of  the  overseer  was  a  necessary  part  of 
the  plaintifi^s  case,  and  there  could  be  no  higher  evidence  of 
this,  than  the  order  itself.  The  legal  effect  of  the  order,  after 
it  was  put  in  evidence,  is  another  question.    To  bring  the  de- 
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fendant  within  the  operation  cf  this  order,  the  State  introduced 
a  witness  to  prove  that  the  defendant  resided  within  the  road 
district  embraced  in  the  order,  and  was  therefore  liable  to  road 
duty.  This  would  seeui  to  be  enough  to  put  him  upon  his  de> 
fence,  and  be  thereupon : 

3.  Offered  himself  as  a  witness  in  his  own  behalf.  This  wa& 
objected  to  by  the  State,  and  he  was  ruled  out  by  the  Court, 
properly ;  Ist.  Because  the  defendant  did  not  set  forth  what 
he  proposed  to  prove  by  his  own  evidence,  so  that  the  Court 
could  see  that  it  was  competent,  and  2d,  because  this  is  a  crim- 
inal action,  and  he  is,  by  law,  not  competent  to  give  evidence- 
in  his  own  behalf.     Bat.  Rev.,  ch.  43,  sec.  10. 

4.  The  last  objection  was  grounded  on  the  special  verdict,, 
finding  that  the  defendant,  at  the  time  he  was  notified  to  work 
the  road,  was  a  section  hand  and  in  the  constant  employ  of  the 
Western  North  Carolina  Railroad  Company,  and  his  duties  re- 
quired him  to  be  always  there. 

Admit  that  a  railroad  is  a  public  highway,  yet  the  defendant 
cannot  discharge  himself  from  a  public  duty,  by  hiring  himself 
to  work  another  highway  for  wages.  There  was  no  authority 
in  the  railroad  company,  and  no  law,  to  compel  his  6ervice8> 
there,  and  he  cannot  escape  an  important  and  necessary  public 
duty  by  such  an  evasion.  There  was  but  one  mode  of  dis- 
charging himself  from  working  this  road,  and  that  was  by  ap» 
plying  to  and  obtaining  from  the  Township  Trustees  an  exemp- 
tion from  road  duty,  on  snflScient  cause  shown.  Bat.  Rev.,  ch. 
104,  sec.  13.  This  the  defendant  failed  to  do,  and  he  must 
take  the  legal  consequences  of  his  own  contumacy.  The  recent 
law,  making  a  failure  to  work  the  public  roads  a  criminal  offence, 
is  a  wise  one,  and  if  rigidly  enforced,  will  be  of  great  public 
benefit,  in  a  direction  where  it  is  much  needed. 

Feb  Gublam.  Judgment  affirmed: 
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STATE  t.  JOHN  YORK,  BARNEY  SIGMON  and  others. 

It  is  not  necessary  to  constitttte  a  riot,  that  the  facts  charged  should 
amount  to  a  distinct  and  substantive  indictable  offense ;  it  is  sufficient, 
if  such  facts  shall  constitute  an  attempt  to  commit  an  act  of  violence 
which,  if  completed,  would  be  an  indictable  offence. 

(Cases  of  State  v.  FiUgeraid,  1  Dev.  &  Bat.  40&;  State  v.  Hditheockf 
7  Ired.  52,  cited  and  approved.) 

Indictment  for  a  Riot,  tried  before  Henry ^  J,,  at  the  Spring 
Term,  1873,  of  the  Superior  Court  of  Burke  County. 

The  indictment  charged  John  Y  ork,  Barney  Sigmon  and 
others,  naming  them,  "unlawfully,  violently,  riotously  and  tu- 
multuouely  assembled  and  gathered  together  to  disturb  the 
jpeace,"  i&c,  "  and  being  so  then  and  there  assembled  together^ 
did  then  and  there  make  great  noises,  riot,  tumult  and  die* 
turbance,  and  then  and  there  unlawfully,  violently,  rontonsly, 
and  tumultously  remained  and  continued  together  making 
such  noise,"  j&c,  "  for  the  space  of  a  half  hour  or  more^ 
and  being  so  assembled  together  for  the  purpose  afore- 
said, with  sticks  and  stones,  did  follow  and  pursue  one  David 
Tallent  for  the  purpose  of  assaulting  and  beating  him,  the  said 
David  Tallent,"  &c.,  to  his  great  terror,  c&c. 

Upon  this  indictment  the  defendants  were  found  guiUy, 
when  their  counsel  moved  an  arrest  of  judgment,  for  the 
reason  that  the  indictment  is  defective  and  insufScient.  Mo- 
tion overruled,  whereupon  the  .defendants  appealed. 

No  counsel  in  this  Court  for  defendants. 
Attorney  General  JBargrove,  for  the  State. 

Bynum,  J.  The  defendants,  with  others,  are  indicted  for  a 
riot.  If  the  indictment  had  stopped  short  of  the  charge,  that 
being  so  riotously  assembled,  the  defendants  '^  with  sticks  and 
stones  did  follow  and  pursue  one  David  Tallent,  for  the  pur- 
.pose  of  assaulting  and  beating  him,  to  the  terror  of  said  Tal- 
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lent  and  the  good  citizens  of  the  State,  then  and  there  being 
and  residing,"  it  would  have  been  insufficient.  Every  indict- 
ment is  a  compound  of  law  and  fact,  and  it  is  essential  that 
^  the  special  manner  of  the  whole  fact  most  be  set  forth  with 
snch  certainty  that  it  may  judicially  appear  to  the  Court  that 
the  indictors  have  not  gone  on  insufficient  premises.''  State  v. 
FitzgeralcL,  1  D.  and  B.  408  ;  State  v.  Eaithcockj  7  Ired.  62. 

But  when  the  indictment  charges  the  armed  pursuit  of  Tal- 
lent  by  a  multitude,  with  the  purpose  and  intent  to  assault  and 
beat  him,  to  his  terror,  it  does  charge  facts,  which  the  Court 
can  see  upon  inspection,  constitute  the  crime  alleged.  For  it 
is  not  necessary  to  constitute  a  riot,  that  the  facts  charged 
should  amount  to  a  distinct  and  substantative  indictable  offence, 
it  is  sufficient  to  complete  this  offence,  that  the  facts  charged 
shall  constitute  an  attempt  to  commit  an  act  of  violence,  which, 
if  completed,  would  be  an  indictable  offence.  So,  it  is  imma- 
terial in  our  case,  whether  the  facts  set  forth  constitute  an 
assault  or  an  attempt  to  assault  David  Tallent,  for  the  multi- 
tude, the  unlawful  purpose,  the  arms  and  the  attempt  to  assault, 
constitute  the  crime,  as  a  conclusion  of  law. 

There  is  no  error. 

Pes  Cubiah.  Judgment  affirmed. 


STATE  «.  STEPHEN  POWELL. 


An  indictment,  in  which  it  is  charged  that  the  defendant  *<did  pro- 
fanely curse  and  swear,  and  take  the  name  of  Almighty  Qod  in  vain," 
Ac,  '*to  the  common  nuisance,"  ^.,  charges  no  offence,  and  can- 
not be  sustained. 

{State  V.  fV^^fwr,  68  N.  C.  Rep.  259,  cited  and  approved.) 

Ihdiotkbkt,  for  profEuie  swearing,  tried  before  Clarke^ «/.,  at 
the  Fall  Term,  1878,  of  Bobbson  Superior  Court 
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The  defendant  was  charged,  in  the  indictment,  that  he  did,, 
at  divers  times,  in  the  streets  of  the  town  of  Luraberton,  ''pro- 
fanely curse  and  swear,  and  take  the  name  of  Almighty  God 
in  vain,"  concluding  to  the  common  nuisance,  Ac. 

It  was  proved  that  the  defendant  was  in  the  habit  of  using^ 
profane  language,  eo  loud  that  he  could  be  heard  to  a  distance 
of  200  or  300  yards ;  that  he  would  curse  on  the  streets  fron> 
dark  ui>til  10  o^clock  at  night,  and  that  persons  in  the  streets 
and  houses  heard  him ;  that  he  would  curse  and  swear  for  twa 
or  three  hours  at  a  time. 

His  Honor  charged  the  jury,  that  if  the  defendant  continu- 
ously and  habitually  profanely  cursed  and  swore,  tO'  the  nuis- 
ance and  inconvenience  of  the  neighbors,  and  to  the  disturb- 
ance  of  the  good  order  and  peace  erf  the  community,  they 
would  find  him  guilty. 

Verdict,  guilty.  Motion  for  a  new  trial ;  motion  refused  y 
defendant  appealed. 

Battle  <&  SoTiy  for  defendant,  submitted 

That  the  indictment  was  insufficient : 
Because  it  does  not  charge  the  defendant  to  be  a  common 
and  notorious  profane  swearer ; 

Because  it  does  not  charge,  that  there  were  any  persons  then 
and  there  assembled^  to  hear  the  profane  swearing ; 

Because  it  does  not  state,  that  the  profane  swearing  was  in 
hearing  of  any  person.    The  case  of  the  State  v.  Jones j  9  Ired. 
S.      38,  and  Pepper's  case^  68  N.  C.  Rep.  259,  will  sustain  the  fore- 
"     going  objections. 

Attorney  Genei^al  Eaa^grove^  for  the  State. 

Rbadb,  J.  The  charge  in  the  indictment  is,  that  the  defen- 
dant did  "  publicly,  in  the  streets  of  the  town  of  Lumberton, 
profanely  curse  and  swear,  and  take  the  name  of  Almighty 
God  in  vain." 

The  question  is,  whether  any  crime  is  charged;  whether 
profane  swearing  in  pnblicy  is^  of  itsdfy  a  nnisanoe  f 
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Profane  swearing  is  irreligious  beyond  doubt  And  it  may 
be  admitted  to  be  immoral ;  and,  to  the  refined,  coarse  and 
vulgar.  And  very  clearly  it  may  be  so  used  as  to  be  a  nuis- 
ance— as,  for  instance,  if  it  be  loud  and  continued.  But 
nothing  of  the  sort  is  charged  in  the  indictment.  It  was  in- 
deed proved  that  the  defendant  used  profane  language  ^'  so 
loudly  that  he  could  be  heard  at  the  distance  ot  two  or  three 
hundred  yards,  and  from  dark  until  11  o^clock  at  night;  and 
that  persons  in  tiie  street  and  houses  heard  hini.*'  And  his 
Honor  charged  the  jury  that  this  was  a  uuisanee.  Take  that 
to  be  so,  but  the  misfortune  is  that  nothing  of  the  sort  is 
<^harged  in  the  indictment.  And  the  probata  cannot  supply 
the  want  of  "the  allegata.  It  is  charged  only,  that  he  cursed 
and  swore  publicly  in  the  street ;  but  whether  in  a  whisper  or 
aloud;  once  or  repeatedly;  for  a  moment  or  an  hour;  or, 
whether  heard  by  any  or  many,  is  not  charged. 

It  is  true  that,  in  the  conclusion  of  %e  indictment,  it  is  al*. 
leged  that  what  the  defendant  did  was^  Co  the  common  nuis*  \ 
ance  of  the  good  people  of  the  State  then  and  there  being  and  \ 
residing;''  but  it  is  settled  that  a  conclusion  of  that  sort  does  ! 
not  supply  any  defect  in  the  main  body  of  the  allegation,  2  I 
Bish.  Crim.  Prac.  sees.  812-813. 

Suppose  the  indictment  had  charged,  that  the  defendant; 
publicly  smoked  a  segar  in  the  street,  &c.,  to  the  common 
nuisance,  &c. 

We  would  have  to  hold  that  smoking  a  segar  in  the  street  is 
not  a  crime ;  and,  tlierefore,  that  the  defendant  could  not  be 
convicted  of  a  nuisance.  Or,  if  charged  with  so  misbehaving 
himself  as  to  be  a  nuisance,  without  saying  how  he  had  mis- 
behaved^ or  what  he  had  done,  so  as  to  enable  the  Court  to  see 
that  the  misbehavior  charged^  if  proved,  amounted  to  a  nuis- 
ance, we  should  have  to  hold  that  no  crime  was  charged. 

In  State  v.  Pepper,  lately  before  this  Court,  68  N-  C,  the 
questions  involved  in  this  case  are  so  well  considered  that  it  is 
only  necessary  to  refer  to  it  as  decisive  ot  this  case. 

This  will  be  certified  that  the  judgment  may  be  arrested. 

PsB  OuaiAM.  Judgment  arrested. 
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State  v.  Painter  et  td. 


STATE  v^  LEWIS  PAINTER  and  others. 

In  an  indictment  under  the  95th  section  of  chapter  82  of  Bat.  Bev.,  the 
charge,  that  the  defendants-  **  unlawfully  and  wilfully  did  kill,  in- 
jure and  abuse  one  cow,  one  heifer,  the  pn^erty,"  &c.,  "which  said 
cow  and  heifer  were  then  and  there  in  an  inclosure,  not  then  and  there 
surrounded  by  a  lawful  and  sufficient  fence,"  is  sufficient. 

(8tate  V.  AUen^  69  N.  C.  Rep.,  23,  cited  and  approved.) 

Indictment,  for  killiug  or  abusing  etoek,  Bat.  Rev.  ch.  32^ 
sec.  95,  tried  at  th#iFall  Term,  18T3,  of  the  Superior  Court  of 
Wilkes  County,  before  his  Honor,  Judge  Mitchdl, 

The  charge  against  defendants,  as  set  out  in  the  bill  of  ior 
dictment,  was  that  they  "  unlawfully  and  wilfully  did  kill,  in- 
jure and  abuse  one  cow,  one  heifer,  the  property  of  one  B.  P. 
Johnson,  which  eaid^fel  and  heifer,  were  then  and  there  in  an 
inclosure,  not  then^^^Bere  surrounded  by  a  lawful  and  suffi- 
cient fence,  agaiiisl^l^Ratute,"  &c. 

Upon  the  evidewje  submitted  by  the  State,  the  jury  found 
the  defendants  guilty.  Ii  was  then  moved  by  their  counsel,  to 
arrest  the  judgment,  for  that  the  indictment  is  defective  for 
want  of  certainty  in  describing  the  inclosure.  Motion  refused^ 
and  judgment  against  the  defendants,  from  which  they  ap* 
pealed  to  this  Court. 

Toddy  for  defendants. 

Attorney  General  Ha/rgrovej  for  the  State^ 

Settle,  J.  "If  any  }>er8on  shall  kill  any  horse,  mule,  cattle, 
hog,  sheep  or  neat  cattle,  the  property  of  another,  in  any  en- 
closure not  surrounded  by  a  lawful  fence,  such  person  shall  be 
deemed  guiky  of  a  wiisdemeanor,"  &c.  Battle's  Revisal,  ch* 
32,  sec.  95. 

The  defendants  oKjcct  to  an  indictment  founded  on  the  fore- 
going statute,  for  want  of  certainty,  in  the  description  of  the 
enclosure,  ia  which  the  offence  i&  charged  to  have  been  coul- 
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mitted.  The  indictment  follows  the  words  of  the  statute,  but 
does  not  aver  to  whom  the  enclosure  belongs.  If  woald  have 
been  better  and  more  satisfactory,  had  it  done  so ;  but  this 
iJonrt  after  hesitation,  held  snch  an  indictment  tx>  be  good. 
State  V.  AUm,  69  N.  C.  Rep.  23. 

As  the  case  cited  was  decided  at  our  last  term,  it  is  evident 
that  it  had  not  been  seen  by  the  defendant's  counsel,  when  the 
appeal  was  taken. 

Let  it  be  certified  that  there  is  no  error. 

Feb  Curiam.  Jo^ment  affirmed. 


STATE  V.  ALEXANDER  CHKTaTON. 


To  constitute  the  offence  of  Forcible  Tresptn^^^  must  be  a  '^  demon- 
stration of  force,'*  such  as  is  calculated  to  intimidate,  or  put  in  fear — 
the  law  not  allowing  its  aid  to  be  invoked  by  indictment,  for  rudeness 
•of  language,  or  even  slight  demonstration  of  ^orce,  against  which 
ordinary  firmness  will  be  sufficient  protection. 

(Cases  of  5tote  v.  Bay^  10  Ired.  39 ;  State  v.  Bob^  4  Jones,  315 ;  SUxte  v. 
MeCcmlesBy  9  Ired.  375,  cited  and  approved.) 


Indictment  for  forcible  trespass,  tried  before  his  Honor, 
Judge  Buxton^  at  the  Fall  Term,  1873,  of  the  Superior  Court  of 
Richmond  County. 

The  indictment  charged  the  defendant  with  a  forcible  tres- 
pass on  premises  in  posession  ot  James  W.  and  Thomas  K. 
Farmer,  the  latter  of  whom  was  the  only  witness. 

He  testified,  that  he  and  his  brother  James  W.  had  some 
land  rented  in  1872,  and  hired  the  defendant  to  work  for  the 
year;  they  were  to  give  him  $210  in  money,  and  two  acres  of 
old  land  and  as  much  more  as  he  could  clear  around  his  house, 
(to  cultivate  for  himself.)    Defendant  worked  until  the  26th  of 
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July,  when  he  said  he  was  goiog  toqait;  that  the  proseouEora, 
niifrht  take  it  and  go  with  it,  and  that  he  would 
o  do  with  it,  giving  as  a  roaaon,  that  he  was  not 
The  Farmers  thereupon  took  the.  land  into 
ssion,  and  at  fodder  pnlling  time,  when  they 
le  field,  the  defendant  came  and  said :  "  Boys, 
\>e,  I  am  going  to  pull  it  and  have  it,  or  die." 
and  left. 

examination  the  witness  eaid,  that  the  contract 
defendant  before  Christmas;  and  he  was  to 
id  work  on  the  Ist  of  January,  but  not  come 
part  of  the  month.  The  contract  was  that  he 
the  year,  and  not  merely  until  laying  by  crop 

0  work  in  the  crop  with  the  prosecntors;  the 
incle's, 'the;  rented  it.    The  defendant  started 

1  alluded  to,  himself,  saying  hie  time  was  up. 
0,  tho^JPjtfr  was  not  out, — he  again  said  bis  time 
uras  Mbirto  quit.  He  did  quit,  leaving  his  hoe 
the  Seld.  The  crop  bad  not  been  laid  by.  No 
him,  when  he  came  to  pull  the  fodder  ;  they 
til  he  spoke  and  said, "  that  is  my  fodder,  I  am 
and  have  it,  or  die."  He  was  told  that  it  was 
it  they  would  try  and  get  protection.  He  said 
for  sheriffs,  law  or  anything  else ;  be  hauled  the 
3  same  day.  When  the  prosecutors  instituted 
^,  the  defendant  brought  the  fodder  back. 

It's  counsel  asked  his  Honor  to  cltarge  the  j  ury  : 
der  to  make  defendant  guilty,  he  must  have  en- 
ay,  and  with  such  an  exhibition  of  force,  as  was 
cite  terror  and  to  intimidate. 
,nt  thought,   he  had   a  bona  ^«  chitn,  he  VAa 
I  if  he  took  off  the  property. 
;  was  no  evidence  of  defendant's  baring  been 
therefore  be  was  not  guilty, 
eu  the  defendant  had  abaadoned  the  crop,  there 
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was  no  evidence  of  sufficient  force,  to  make  hira  guilty  of  a 
forcible  trespass. 

His  Honor  declined  to  charge  as  requested  ;  and  instructed 
the  jury,  that  if  the  defendant  abandoned  the  crop  on  the 
premises  alluded  to,  there  was  evidence  of  sufficient  force  to 
warrant  a  conviction  for  forcible  trespass  at  common  law  ;  but 
if  defendant  had  not  so  abandoned  the  crop,  then  the  posses- 
sion was  his,  and  he  was  not  guilty.  To  this  charge,  the  de- 
fendant excepted. 

The  jury  returned  a  verdict  of  guilty.  Rule  for  a  new  trial 
granted  and  discharged.     Judgment,  and  appeal  by  defendant. 

Steele  find  Wallcer,  for  defendant,  cited  and  commented  on 
chap.  17,  sec.  237,  Bat.  Rev.;  State  v.  HosSy  4  Jones,  315; 
Stilts  V.  McCanless,  9  Ired.,  375 ;  The  Six  Carpenters^  case^ 
Smith's  L.  C.  vol.  1,  p.  259 ;  Parsons  on  Contracts,  5th  Ed. 
pp.  575  to  680,  inclusive. 

Attorney- General  Hargrove^  for  the  State. 

BvNUM,  J.  The  counsel  for  the  defendant,  asked  the  court 
below,  to  instruct  the  jury  that  in  order  to  make  the  defendant 
gnilty,  under  the  indictment,  he  must  have  entered  in  such 
way,  and  with  such  an  exhibition  of  force  as  was  calculated  to 
excite  terror  and  to  intimidate;  and  further,  th.it  even  if  the 
defendant  had  abandoned  the  crop  on  the  two  acres,  there  was 
evidence  of  sufficient  force,  to  render  him  guilty  of  forcible  tres- 
pass. 

His  Honor  refused  to  give  these  instructions,  but  charged  the 
jury,  "tliat  if  the  defendant  abandoned  the  crop  on  the  two 
acres,  there  was  evidense  of  sufficient  force  tp  warrant  a  con- 
viction for  forcible  trespass  at  common  law  ;"  but  that  "  it  he 
had  not  abandoned  the  crop,  he  could  not  be  convicted." 

We  think  there  was  error.  This  Court  has  repeatedly  held 
that  to  constitute  the  offence  of  forcible  trespass,  there  must  be 
a  demonstration  of  force,  as   with  weapons  or  multitude  of 
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people,  60  as  to  make  a  breach  of  the  peace,  or  directly  tend  to 
it,  or  be  calculated  to  intimidate  or  put  in  fear.  State  v.  Hay 
10  Ired.  39.  JState  v.  Hoss^  4  Jones,  315.  State  v.  McCan- 
less,  9  Ired.  377. 

It  is  essential  to  the  offence,  that  there  should  be  a  ^^  de- 
monstration of  force,  which  is,  perhaps,  the  best  definition  of 
the  term  ^^  manu  fortV^  and  its  English  equivalent,  "with 
strong  hand."  This  demonstration  of  force  is  to  be  distinguished 
from  hare  worde^  which  however  violent,  cannot  of  themselves 
constitute  the  force  necessary  to  complete  the  offence.  Words 
accompanied  by  a  display  of  weapons,  or  other  signs  ot  force, 
may  constitute  the  offence,  or  words  accompanied  by  numbers, 
may  be  sufficient,  but  in  either  case,  there  must  be  some  out- 
ward act  as  distinguished  from  bare  words,  which  are  often 
only  the  exhibition  of  harmless  passion,  and  do  not  by  them- 
selves, constitute  a  breach  ot  the  peace.  To  complete  the  of- 
fence, there  must  not  only  be  a  demonstration  offeree,  but  it 
must  be  also  such  as  is  calculated  to  intimidate  or  put  in  fear. 
Here,  the  alleged  trespass  was  committed  by  one  person  on 
the  actual  possession  of  two  who  were  both  on  the  spot.  Noth- 
ing else  appearing,  the  law  intends  that  all  men  possess  ordin- 
ary courage  and  firmness,  and  that  they  shall  exercise  them  in 
the  legal  protection  of  their  persons  and  property.  The  law 
does  not  allow  its  aid  to  be  invoked,  by  indictment,  for  rude- 
ness of  language,  or  even  slight  demonstrations  of  force,  against 
which  ordinary  firmness  will  be  a  sufficient  protection.  It  is 
against  our  material  interests  and  our  reason,  for  one  man,  by 
bare  words,  to  drive  twenty  from  the  possession  ot  their  pro- 
perty, so  here,  the  bare  words  of  one  man  unaccompanied  by 
any  exhibition  of  force,  are  not  sufficient  or  calculated  to  ex- 
cite terror  or  to  intimidate  tvo  men  of  ordinary  courage  and 
firmness,  as  the  law  assumes  them  to  be. 

As  this  disposes  of  the  case  without  reference  to  the  question 
of  abandonment,  it  is  unnecessary  to  pursue  the  matter  further. 

Judgment  reversed  and  venire  de  novo. 

Peb  Curiam.  Venire  de  novo. 
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The  defendant  sold  to  the  prosecutor  four  barrels  of  crude  turpentine, 
representing  ^Hhat  they  were  all  right,  just  as  good  at  bottom  as 
they  were  at  top,"  &c.,  and  when  examined,  the  barrels  contained  only  a 
small  quantity  of  turpentine  on  the  top  of  each,  the  rest  of  the  con- 
tents being  chips  and  dirt :  Held  that  the  defendant  was  guilty  of 
cheating  by  false  tokens. 

(Case  of  State  v.  Phifer^  65  N.  C.  Rep.  821,  cited  and  approved.) 

Ikdiotment,  for  cheating  by  false  tokens,  &c.,  (Bat.  Rev., 
chap.  32,  sees.  66,  67,)  tried  betore  Clarice,  e/.,  at  the  Fall  Term, 
1873,  of  Robeson  Superior  Court. 

The  allegation  in  the  indictment  was,  that  the  defendant  in- 
tending to  cheat,  &e.,  one  Collins,  unlawfully,  knowingly,  &c., 
sold  him  four  barrels  of  lightwood  chips,  billets  of  wood,  and 
dirt,  covered  on  top  with  turpentine,  for  four  barrels  of  mer- 
chantable turpentine,  {scrape,  as  it  is  known  in  the  trade,)  for 
which  he  obtained  ten  dollars. 

It  was  in  evidence  for  the  State,  that  the  defendant  endeav- 
ored t«»  «^ell  the  barrels,  purporting  to  contain  scrape  to  one 
Britt,  l»uibre  going  to  the  store  of  Collins,  but  Britt  discovering 
something  suspicious  in  the  appearance  of  the  barrels,  asked  to 
examine  them,  which  was  objected  to  by  defendant,  who  said, 
that  he  would  not  cut  the  staves.  Upon  opening  the  heads, 
Britt  found  a  top  skin  of  turpentine,  about  an  inch  thick,  and 
chips  hewed  from  the  boxes  beautifully  arranged  under  that. 
Britt  told  the  defendant,  it  was  not  turpentine,  and  that  it  was 
worthless;  defendant  said  it  was  good,  that  he  had  sold  plenty 
like  it,  and  asked  Britt  to  say  nothing  about  it. 

It  farther  appeared,  that  defendant  carried  it  to  the  store  of 
Collins,  at  the  time  in  the  keeping  of  his  son,  twelve  years 
old,  and  proposed  to  sell  him  the  four  barrels  of  turpentine, 
remarking  that  it  was  all  right ;  that  he,  the  son,  ^^  need  not 
examine  it,  but  might  take  his  word  for  it,  that  it  was  as  good 
at  the  bottom  of  the  barrels  as  it  was  on  top" ;  tliat  when  the 
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barrels  were  emptied,  they  were  found  to  contain  a  small 
quantity  of  turpentine,  the  rest,  lightwood  chips  and  dirt. 

Collins,  the  prosecutor,  testified,  that  he  spoke  to  defendant 
about  it  after  the  sale,  and  he  said  he  was  ashamed  ot  selling 
the  turpentine  to  a  boy,  that  he  had  received  a  ten  dollar  bill 
for  it,  and  would  make  it  all  right.  Flack,  another  witness, 
heard  the  defendant  tell  the  son,  after  receiving  payment  for 
the  four  barrels,  that,  if  upon  examination  it  was  not  all  right, 
he  would  refund  the  money. 

Defendant's  counsel  asked  his  Honor  to  charge : 

That  unless  the  agent  of  Collins  informed  him  of  the  alleged 
false  pretenses,  before  he,  the  agent,  delivered  the  goods  to  the 
defendant,  the  jury  cannot  convict; 

That  if  the  jury  think  that  the  prosecutor  had  the  means 
of  detection  at  hand  and  did  not  use  it,  the  jury  cannot  convict; 

That  if  the  jury  think  that  there  was  a  warranty,  and  that 
the  prosecutor  relied  upon  that  warranty,  they  cannot  convict ; 

That  the  jury  must  believe  that  the  prosecutor  relied  upon 
the  false  pretenses,  believing  them  to  be  true,  or  they  cannot 
convict ; 

That  it  is  for  the  jury  to  say,  whether  or  not  the  prosecutor 
had  the  means  at  hand  to  detect  the  fraud. 

All  of  which  instructions  his  Honor  declined  to  give,  and 
charged  the  jury,  that  if  the  defendant,  knowingly  a*  d  inten- 
tionally, offered  for  sale  and  did  sell,  as  charged  in  the  indict- 
ment, the  turpentine,  as  merchantable  hard,  or  scrape  turpen- 
tine, knowing  the  same  to  be  fraudulently  mixed  with  chips, 
&c.,  he  is  guilty;  that  deceiving  an  agent  in  the  execution  of 
his  appropriate  business,  which  he  is  employed  to  transact,  is 
the  same  as  deceiving  the  principal;  and  that  if  the  jury  are 
satisfied  from  the  evidence,  that  the  defendant  was  the  active 
agent  in  the  transaction,  and  that  he  is  guilty  of  unmistakable 
and  intentional  fraud  and  deception,  then  they  are  to  return  a 
verdict  of  guilty. 

The  jury  found  defendant  guilty.  Rule  for  a  new  trial; 
rule  discharged.    Judgment,  and  appeal  by  defendant. 
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Battle  (&  Sony  for  defendant,  argned : 

That  the  Court  ought  to  have  charged,  that  if  the  falsity  of 
the  representations  as  to  the  quality  of  the  turpentine,  could 
have  been  ascertained  by  ordinary  prudence,  the  defendant  was 
not  guilty.  State  v.  Phifer,  65  N.  C.  Rep.  326 ;  Wharton's 
Am.  Crim.  L.,  sees.  2,122,  2,129,  2,131  and  2,133;  Eoscoe's 
Crim.  Ev.,  443. 

HarffTovey  Attoniey  General^  contra. 

Settle,  J.  The  doctrine  of  ca/ocat  emptor,  upon  which  the 
defendant  relies,  does  not  apply  to  the  fact«  in  the  case  be- 
fore ns. 

After  the  very  thorough  discussion  of  the  crime  of  cheating 
by  false  tokens,  pretences,  <&c.,  and  the  citation  of  authorities, 
by  Reiade,  J.,  in  State  v.  Phifer^  65  N.  C.  Rep.,  321,  it  would 
be  useless  to  pursue  the  subject  further. 

The  facts  in  this  case  fall  clearly  under  the  denunciation  of 
our  statute.  Rev.  Code,  ch.  34,  sec.  67.  And,  notwithstand- 
ing the  objection  urged  by  counsel  to  the  charge  of  his  Honor, 
we  are  of  opinion  that  he  submitted  the  case  to  the  jury,  in  as 
favorable  a  light  to  the  defendant  as  he  had  a  right  to  expect. 
There  is  no  error. 

PsB  Curiam.  Judgment  aflSrmed. 


n 
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Larceny  may  be  committed  iu  a  crowd  or  in  the  public  streets ;  and 
where  the  defendant  obtained  possession  of  a  hog  from  a  stranger, 
claiming  it  as  his  own,  and  carried  the  hog  home,  altered  the  mark 
and  put  it  in  the  pen  with  his  other  hogs :  HdcL,  it  to  be  no  error  in 
the  Judge  below,  to  leave  it  to  the  jury  to  say,  whether  the  taking  was 
done  for  the  purpose  of  depriving  the  real  owner  of  his  property,  and 
converting  the  same  to  his  own  use  or  not ;  and  if  so  done,  the  de- 
fend  ant  was  guilty. 

Indictment,  Larceny,  tried  at  the  Spring  Term,  1873,  of 
Bladen  Superior  Court,  before  hid  Honor,  RuaseU^  J. 

The  defendant  was  charged  with  stealing  a  hog,  the  property 
of  one  Averett.  The  evidence  on  the  part  of  the  State  was, 
that  Averett  lost  his  hog  and  found  it  in  the  pen  of  defendant, 
with  the  mark  just  changed  to  that  of  defendant.  When  the 
hog  left  it  was  in  his,  Averett's  mark. 

The  defendant  explained  his  possession  of  the  hog  by  claim* 
ing  it,  and  saying  he  got  the  same  from  one  Anderson.  An- 
derson testified,  that  the  hog  came  to  his  house,  and  while 
there,  he  inquired  of  his  neighbors  as  to  whom  it  belonged, 
and  among  others,  ot  the  defendant,  who  after  looking  at  the 
hog,  claimed  it  and  carried  it  ofi;  Defendant  did  not  conceal 
the  taking,  but  did  it  openly,  carrying  the  hog  oflF  and  put  it 
in  his  pen  with  his  other  hogs  ;  he,  the  defendant,  did  not  ex* 
plain  the  altering  the  mark  of  the  hog. 

Defendant's  counsel  prayed  the  Court  to  charge  the  jury, 
that,  to  constitute  larceny,  the  act  must  be  committed  ^^  c2am 
et  secretej^  and  as  the  defendant  took  the  property  openly, 
there  was  no  intent  to  conceal  from  the  owner  that  he  was  the 
taker;  and  the  owner  knew  who  had  his  hog  and  against 
whom  he  could  bring  his  action  ;  and  that  it  was  no  larceny. 

His  counsel  further  asked  the  Court  to  charge,  that  if  the 
color  of  right  set  up  by  defendant  to  the  hog  was  a  mere  pre- 
tence and  cover,  still  he  could  not  be  convicted  of  larceny,  as 
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he  took  the  property  above  board  and  in  a  way  showing  no  in- 
tention to  evade  the  law,  and  the  owner  was  notified  by  this 
pnblic  taking  who  took  his  hog,  and  whom  to  see  for  the  pur- 
pose of  recovering  his  property. 

The  Court  refused  the  first  and  third  instructions  prayed, 
and  charged  the  jury,  that  larceny  could  be  committed,  though 
the  act  he  done  publicly  and  in  the  presence  of  a  hundred 
witnesses.  A  thief  might  designedly  assume  the  appearance 
of  openness  and  boldness  in  order  to  cover  his  felonious  pur- 
poses. A  man  picks  your  pocket  in  the  court  yard,  and  the 
moment  he  gets  your  money  he  shows  it  to  you  and  the  crowd, 
pate  it  into  his  pocket,  tells  you  to  bring  your  action,  and 
carries  oflT  your  property  ;  this  is  larceny,  if  it  is  done  with  a 
felonious  intent.  The  question  in  this  case  is,  did  the  defend- 
ant take  the  hog,  honestly  believing  it  to  be  his  own  property? 
If  so,  he  is  not  guilty.  Or  did  he  take  it,  knowing  that  it  was 
not  his  own,  and  with  intent  to  convert  it  to  his  own  use  and 
defeat  the  right  of  the  true  owner  ?  Was  this  claim  which  be 
set  up  to  the  hog  a  mere  pretence,  which  he  knew  to  be  false  ? 
Did  he  take  the  hog,  and  at  the  same  time  set  up  his  claim  to 
it,  as  a  mere  cover  to  protect  himself  from  prosecution  ?  Did 
he  set  up  the  claim  so  as  to  have  an  excuse,  in  case  he  should 
be  charged  with  taking  what  did  not  belong  to  him  ?  If  so, 
he  is  guilty. 

The  jury  found  the  defendant  guilty.  Bule  for  anew  trial; 
rule  discharged.    Judgment  and  appeal  by  defendant. 

TSo  counsel  in  this  Oourt  for  defendant. 

Hargrmye^  Attorney  Oteneralj  contra,  cited  State  v.  Scotty  64 
N.  0.  Rep.  586 ;  State  v.  Deal.  Ibid  270 ;  State  v.  Henderson 
66  N.  0.  Eep.  627 ;  State  v.  Sowls,  Phill.  151. 

Intention  is  a  matter  for  the  jury.  Scathe  case,  &upra. 
Here  his  Honor  left  it  to  the  jury  to  find  as  to  defendant's  in- 
tuition. Larceny,  although  the  taking  was  openly  done ;  see 
Hendermris  case,  66  N.  0.  Rep.  627 ;  and  Rodman,  J.,  dis- 
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senting,  in  State  v.  Deal^  64  N.  C.  Rep.  270.  Taking  openly 
is  not  conclusive  that  there  was  no  felonious  intention,  bnt  only 
evidence  to  be  considered  by  the  jury. 

If  defendant  took  the  property  under  color  of  right,  believ- 
ing it  to  be  his  own.  he  is  not  guilty,  and  so  the  Judge  below 
charged.  If  his  claim  was  a  trick  to  evade  the  law,  he  is 
guilty,  and  it  was  not  error  for  his  Honor  so  to  charge. 

Rodman,  J.  It  is  difficult  to  see  anything  in  the  evidence 
upon  which  the  counsel  for  the  defendant  could  base  the  as- 
sumption that  the  taking  was  open  and  public,  upon  which  he 
requested  the  Judge  to  instruct  the  jury  that  it  could  not  be 
larceny. 

The  taking  was  not  in  the  presence  of  the  owner,  nor  with 
his  knowledge,  nor  was  it  public  in  any  just  sense  of  the  word. 
It  was  from  a  stranger,  none  but  the  two  being  present,  and 
bis  consent  to  part  with  the  possession  was  obtained  by  a  false 
pretense  of  ownership,  and  with  the  intent  to  convert  the  hc^ 
to  the  defendant's  own  use.  We  think  it  was  not  error  in  the 
Judge  to  refuse  the  instructions  asked  for.  We  think  also  that 
there  was  no  error  in  the  instructions  which  he  gave.  Larceny 
may  be  committed  in  a  crowd  or  in  a  public  street.  Persons 
are  convicted  daily  of  stealing  in  such  places.  It  is  true  that 
if  the  thief  is  detected  or  supposes  himself  suspected,  he  gen- 
erally attempts  to  escape.  But  if  he  has  no  such  apprehension ; 
if  he  thinks  the  act  has  been  so  cleverly  done  as  not  to  have 
been  observed,  he  makes  no  such  attempt,  or  he  may,  as  his 
Honor  says,  be  bold  enough  to  admit  his  crime  to  the  owner 
and  refuse  to  return  the  goods.  Is  the  act  the  less  criminal 
on  that  account  ?  It  is  impossible  that  the  guilt  of  an  act  can 
depend  upon  the  conduct  of  the  actor  after  the  act  is  complete. 
Such  conduct  is  evidence  of  the  intent,  bnt  does  not  directly 
and  of  itself  characterize  the  act.  That  the  defendant  pnt 
the  hog  in  his  pen  where  it  would  be  more  or  less  open  to  pub- 
lic view,  and  that  he  altered  the  mark,  were,  with  all  the  othw 
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circDinstancee  of  the  case,  evidence  of  what  his  intent  was  at 
the  time  ot  the  taking,  bnt  nothing  more. 

There  is  no  error.    Judgment  affirmed.     Let  thi*  opinion  be 
certified. 

Pkb  Cukiam.  Judgment  affirmed.. 


STATE  f},  STEPHEN  BOBBITT. 

A  motion  in  arrest  of  judgment,  rests  on  error  upon  the  face  of  the  re- 
cord ;  and  any  statement  of  the  case  by  counsel  tends  to  confuse  in- 
stead of  aid  the  Court,  who  are  oblige  to  examine  the  whole  record, 
and  pronounce  judgment  according  to  the  very  right  and  merits  ap- 
parent thereon. 

In  an  indictment  for  perjury,  the  question  whether  or  not,  one  of  the 
parties  charged  with  an  affray  in  the  indictment,  upon  the  trial  of 
which  the  oath  alleged  as  false  was  taken,  retreated  "  thirteen  or 
twelve  paces"  before  he  returned  the  blows  of  the  other  party,  is  a 
material  question,  the  ^ thirteen  or  twelve  paces,"  being  mere  sur- 
plusage. So  too,  is  the  question  whether  not,  one  of  said  parties  was 
stricken  **two  or  three  times,"  before  striking  the  other  party,  the 
number  of  times  being  surplusage,  where  an  avennentof  ablowwould 
have  sufficed. 

An  averment,  that  the  defendant  ^*  deposed  and  gave  in  evidence  to  the 
jury  wilfully  and  corruptly,"  amounts  to  a  charge  that  he  stoore  wil- 
fully and  corruptly. 

A  traverse  in  an  indictment,  pursuing  the  words  of  the  defendant  in 
taking  the  oath,  is  sufficient  in  an  indictment  for  perjury. 

LfDiOTKENT,  Perjnry,  tried  before    Watt9,  c/l,  at  the  Fall 

Term,  1873,  of  Wabbbit  Superior  Conrt 

The  offence  was  charged  in  the  following  indictment : 

^  The  jurors  for  the  State  upon  their  oath  present,  that  at  a 

Snperior  Oonrt,  bolden  for  the  coudtj  of  Warren,  on  the  second 

Monday  after  the  second  Monday  of  February,  A.  D.  1872,  at 
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the  Court  Ilouse,  in  Warrenton,  in  said  county,  before  the 
Honorable  William  A.  Moore,  Judge  of  the  said  Court,  one 
Wiley  G.  Coleman  and  one  George  Bobbitt,  were  in  due  form 
ot  law  tried  upon  a  certain  indictment,  then  and  there  pending 
against  them,  by  a  certain  jury  of  the  Court  then  and  there 
duly  sworn  and  taken  between  the  State  and  the  said  Wiley 
•G.  Coleman  atid  George  Bobbitt,  in  that  behalf,  for  that  they, 
the  said  Wiley  G.  Coleman  and  the  said  George  Bobbitt,  on 
the  Ist  day  of  January,  A.  D.  1872,  with  force  and  arras,  at 
and  in  said  county  of  Warren,  did  unlawfully  assemble  to- 
gether to  disturb  the  peace  of  the  State,  and  so  being  then  and 
there,  unlawfully  aeserabled  together,  did  mutually  assault  and 
beat  each  other,  and  to,  with  and  against  each  other,  in  a  J)ub- 
lic  place,  did  light  and  make  an  affray,  to  the  terror  and  dis- 
turbance of  divers  of  citizens  of  the  State,  then  and  there 
being,  in  contempt  of  the  State  and  its  law,  and  against  the 
peace  '  'jd  dignity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  upon  the  trial  aforesaid,  one  Stephen  Bob- 
bitt, late  ot  said  county,  did  then  and  there  appear  as  a  witness 
for  and  on  behalf  of  the  State,  against  the  said  Wiley  G.  Cole- 
man and  George  Bobbitt,  and  that  the  said  Stephen  Bobbitt 
did  then  and  there,  in  open  Court,  in  the  Court  House  afore- 
said, before  the  said  Judge,  take  his  corporal  oath,  and  was 
duly  sworn  upon  the  Holy  Gospel  of  Gody  to  speak  the  truth 
and  the  whole  truth  and  nothing  but  the  truth,  touching  the 
premises  aforesaid,  (the  said  Judge  then  and  there  having  com- 
petent authority  and  power  to  administer  the  said  oath  to  the 
said  Stephen  Bobbitt,)  and  it  then  and  there  became  and  was 
a  material  question  upon  the  trial  of  the  said  Wiley  G.  Cole- 
man and  George  Bobbitt,  whether  the  said  Wiley  G.  Coleman 
did  strike  the  said  George  Bobbitt,  before  the  said  George  Bob- 
bitt struck  the  said  Wiley  G.  Coleman ;  and  that  it  became 
and  was  then  and  there  another  material  question  upon  the 
.trial  aforesaid,  whether  or  not  the  said  George  Bobbitt  retreated 
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thirteen  or  twelve  steps  before  he,  the  said  Geoi^  Bobbitt, 
•struck  the  said  Wiley  Q.  Coleman. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid  present, 
that  the  said  Stephen  Bobbitt  being  sworn  as  aforesaid,  wiek- 
•edly  devising  and  intending  the  due  course  of  justice  to  per- 
vert, and  the  said  Wiley  G.  Coleman  to  injure,  then  and  there, 
to-wit;  On  the  28th  day  of  February,  A.  D.  1872,  in  the 
county  aforesaid,  before  the  said  Judge  in  open  Court,  in  the 
Court  House  aforesaid,  on  the  said  trial,  falsely,  knowingly, 
wickedly,  wilfully  and  corruptly,  by  his  own  act  and  consent, 
did  depose  and  gWe  in  evidence  to  the  jurors  of  said  jury,  so 
sworn  and  taken  between  the  said  State  and  the  said  Wiley  G. 
Coleman  and  the  said  George  Bobbitt,  to  the  effect,  and  in  sub- 
stance following:  "Capt.  Oolernan,  (meaning  said  Wiley  G. 
Coleman,)  struck  George,  (meaning  said  George  Bobbitt,)  two 
or  three  times  before  George  struck  him ;"  (meaning  the  said 
Wiley  G.  Coleman ;)  and  in  substance  and  to  the  effect  follow- 
ing ;  "  George,  (meaning  the  said  George  Bobbitt,)  give  back 
(meaning  said  George  retreated,)  thirteen  or  twelve  steps  before 
he  struck  Capt.  Coleman,"  (meaning  said  Wiley  G.  Coleman,) 
whereas^  in  truth  and  in  fact,  said  Wiley  G.  Coleman  did  not 
strike  George  Bobbitt  two  or  three  times,  or  one  time,  before 
said  George  Bobbitt  struck  said  Wiley  G.  Coleman.  And  the 
jurors  aforesaid  upon  their  oaths  aforesaid,  do  say,  that  the  said 
Stephen  Bobbitt,  atr  and  upon  said  trial,  to  wit;  on  the  28th 
day  of  February,  in  the  year  last  aforesaid,  at  and  in  the 
county  aforesaid,  in  the  said  Court  House,  and  before  said 
Judge,  (he,  the  said  Judge,  having  then  and  there  competent 
authority  and  power  to  administer  the  oath  aforesaid,  to  said 
Stephen  Bobbitt,)  unlawfully  and  designedly  did  commit  willful 
and  corrupt  pequry,  contrary  to  the  form  of  the  statute,  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  t^e  State." 

On  the  trial,  the  jury  found  the  defendant  guilty  ;  and  the 
conneel  for  the  defendant,  nioved  in  arrest  of  judgment,  upon 
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the  ground  that  the  indictment  was  defective  in*  the- following 
particulars,  to  wit ; 

Ist.  That  it  was  not  a  niaterial  question,  ^'  Whether  or  not^ 
said  George  Bobbitt  retreated  thirteen  or  twelve  steps^'  before 
the  said  George  Bobbitt  struck  the  said  Wiley  G.  Coleman  f 
nor  whether  Coleman  struck  Bobbitt  "  two  or  three "  times 
before  Bobbitt  struck  him,  as  the  bill  states. 

2d.  The  indictment  does  not  charge  that  the  defendant  8wore 
willfully  and  corruptly. 

3d.  That  the  traverse  in  the  bill,  of  the  statements  of  the 
defendant,  upon  which  the  perjury  is  assigned,  is  in  the  lan- 
guage ot  those  statements,  and  therefore  too  broad,  embracing 
circuuifitunces  wholly  immaterial,  and  for  this  reason  ib  ealcn- 
lated  to  mislead  the  jury. 

His  Honor  allowed  the  motion,  and  ordered  the  judgment 
to  be  arrested ;  from  which  order,  Solicitor  Cox,  on  behalf  of 
'  the  State,  appealed. 

Attorney  General  Hargrove,  for  the  State. 
Ko  counsel  in  this  Court  for  defendant. 

Pearson,  C.  J.  A  motion  in  arrest  of  judgment,  rests  on 
error  apparent  upon  the  face  of  the  record.  It  follows  no 
statement  of  the  case  by  the  counsel  is  called  for.  Such  state- 
ment tends  to  confuse  and  does  not  ki  any  way  aid  the  Court. 
We  are  obliged  to  examine  the  whole  record  aod  pronounce 
judgment  according  to  the  very  right  and  merits- apparent  on 
the  record. 

The  first  ground  for  the  motion  in  arrest  is,  that  the  indict- 
ment avers,  **  it  became  a  material  question  whether  Bobbitt 
retreated  thirteen  or  twelm  steps  before  he  struck  Coleman." 
It  is  true,  the  indictment  need  only  to  have  averred,  that  it 
became  a  material  question  whether  Bobbitt  retreated,  before 
he  struck  Coleman  ;  but  it  is  manifest,  that  the  specification  of 
^^  thirteen  or  twelve  steps "  is  mere  surplusage,  and  could  in 
no  wise  prejudice  the  defendant.    The  same  may  be  said  of 


JANUARY  TERM,  1874.  86 

Stats  v.  WmTSHimeT. 

the  averment  as  to  striking  "  two  or  three  times,''  when  an 
averment  of  a  blow  would  have  sufficed. 

2.  The  indictment  does^not  charge  that  the  defendant  '^sware^^ 
but  it  is  does  charge  that  he  '^  deposed  and  and  gave  in  evi- 
dence to  the  jury  wilfully  and  corruptly."  This  amounts, 
especially  after  verdict  and  under  the  statute  to  cure  formal 
defects  and  prevent  refinements,  to  a  charge  that  he  swore  will- 
fully and  corruptly* 

3.  The  traverse  of  the  statements  of  the  defendant,  on  which 
the  perjury  is  assigned,  might  have  been  more  concise,  but  the 
defendant  cannot  complain,  because  it  pursues  his  own  words 
in  taking  the  oath* 

Error. 

Peb  Curiam.  Judgment  reversed. 


13TATE  f>.  BENJ,  N,  WHITEHXJRST. 

An  indietment  under  the  act  of  1866,  chap.  60,  in  which  it  is  charged, 
that  the  defendant  did  unlawfully  enter  upon  the  premises  of  ithe 
prosecutors,  he,  the  said  defendant,  liaying  been  forbidden  to  enter  on 
said  premisea,  and  not  having  a  license  so  to  enter,  <&c.,  is  sufficient. 

CRiMnfAf.  ACTION,  {Misdemeauor,  Bat.  Rev.  chap.  32,  see. 
116,)  tried  before  his  Honor,  Jwige  Moore,  at  the  FaH  Term, 
1873,  of  Prrr  Superior  Court. 

The  defendant  was  brought  to  answer  the  following  indict- 
ment : 

"  The  jurors  for  the  State,  upon  their  oath  present,  that 
Benj.  N".  Whitehurst,  late  of  the  County  of  Pitt,  on  the  9th 
day  of  October,  1872,  with  force  and  arms  at  and  in  the  said 
County  of  Pitt,  unlawfully  did  enter  upon  the  premises  of  H. 
W.  Martin  and  Edward  Yellowly^  <there  situate;  He,  the  said 
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having;  beea  forbidden  by  the  Bsid  H. 
n  said  premiees,  and  he  said  Benj.  N. 
>  a  license  bo  to  eater  cootrar;  to  the 
ade  and  provided,  and  against  the  peace 

€." 

ineel  for  defendant,  moved  to  qnash  th& 

owing  reaBsoe : 

368  not  aver  that  the  deteadant  bad  no 

it  to  the  said  lands :  and 

did  not  aver  that  Edward  C.  Yellowlj, 

he  land,  had  forbidden  the  defendant  sa 

:,  hia  Honor  being  of  opinion,  that  the 
t  might  be  unlawful,  i.  e,,  a  civil  trea- 
i  mistaken  claim  of  right  ^  and  therefore^ 
have  negatived  the  claim  of  right. 
K>int,  hi£  Honor  being  also  of  opinion 
id  the  indictment  to  be  qnasbed,  and  that 
ut  da;. 
i,  the  Solieitor  prayed  an  appeal ;  appeal 


aerat,  for  the  State. 
[^ooFt,  for  defendant. 

reoiH  ^^^f  being  forbifMea  b>  do  so,  shall 
of  another  without  a  license  therefor; 
r  being  thus  foFbidden,  eball  eo  enter,  he 
'  of  a  misdemeanor."  Acts  18€6^  ch.  60. 
;laiise  which  declares  thAt  if  any  person 
t  owner  or  bona  j^e  claimant  of  snch 
r  and  unlawfully  enter  thereoUr  and  carry 
shall,  if  the  act  be  done  with  felonionft 
Ity  of  larceny,  &e. 
)viso,  by  which  a  person  may  obtain  a 
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license  to  make  search  on  the  premises  of  another,  for  his 
estrays. 

The  defendant  stands  charged  under  the  first  clause  of  the 
act,  in  the  fcUowing  bill : 

"  The  jurors,  &c.,  present  that  Benj.  N.  Whitehurst,  &c., 
did  unlawfully  enter  upon  the  premises  of  II.  W.  Martin  and 
Edward  Yellowly,  there  situate,  ho  the  said  Benj.  N.  White- 
hurst having  been  forbidden  by  the  said  H.  W.  Martin  to  enter 
on  said  premises,  and  he  the  said  Benj.  N.  Whitehurst  not 
having  a  license  so  to  enter,  contrary  to  the  statute,"  &c. 

The  defendant's  counsel  moved  to  quash  the  indictment : 

Ist.  For  that  it  did  not  aver  that  the  defendant  had  no 
bona  fide  claim  of  right  to  said  land. 

2d.  That  the  indictment  did  not  aver  that  Edward  Yellowly, 
one  o\  the  owners  of  the  land  had  forbidden  the  defendant  so 
to  enter. 

His  Honor  being  of  opinion  with  the  defendant,  on  both 
points,  ordered  the  bill  to  be  quashed  ;  and  the  Solicitor  ap- 
pealed. 

We  think  the  indictment  sufficiently  certain  to  apprise  the 
defendant  of  the  charge  against  him,  and  also  to  protect  him  in 
any  of  his  rights,  should  ,he  be  forced  hereafter  to  rely  upon 
the  plea  of  former  acquittal  or  conviction. 

Either  a  hona  fide  claim  of  right  to  the  land,  or  permission 
from  Yellowly  to  enter,  would  doubtless  he  a  good  matter  of 
defence,  but  we  see  no  good  purpose  which  could  be  served  by 
cumbering  the  bill  with  these  averments.  The  tendency  of 
the  courts  is  to  dispense  with  all  unnecessary  averments, 
thereby  relieving  the  pleadings,  in  both  criminal  and  civil  ac- 
tions, of  much  useless  verbiage. 

Let  it  be  certified  that  there  was  error  in  the  order  quashing 
the  indictment. 

Feb  Cubiam.  Judgment  reversed. 
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STATE  e.  JEB8E  EABON,  and  others. 

it  to  be  good,  miiat  set  forth  with  ploinoess  and  certainty, 
ntial  facts  constituting  the  offence;  the  charge  must  be  ex- 
e^h  to  support  itself,  for  if  all  the  facts  alleged  in  the  in* 
kay  be  true  and  yet  constitute  no  offence,  the  indictment 


ST,  for  Forcible  Eotry  sad  Detainer,  tried  at  tlie  Fall 

I,  of  Gatkb  Superior  Court,  betore  bis  Honor,  Judge 

sndant,  with  five  others,  at  Fall  Term,  1871,  were 
forcibly  entering  into  a  certain  messuage  and  tract 
itaining  two  hundred  and  seventy-five  acres,  "  and 
and  there  in  the  peaceable  poesessioD  of  Elvj  Rns- 
nd  "  then  and  there,  with  force  and  anna  and  with 
ind,  nnlawtully,  violently,  forcibly  and  injuriously 
emovo  and  put  out  the  said  Elvy  RuEsell  from  tbe 
>f  tbe  said  messuage  and  tract  of  land,  and  tbe  daid 

II,  so  as  aforesaid,  removed,  expelled  aud  put  out 
>sscssion  of  the  same,  then  and  there  with  force  and 
(vith  a  strong  band,  unlawfully,  forcibly  and  ioju- 
;  kept  out  from  the  day,"  &c. 

count  charges  that  one  Simeon  Swain  was  in  the 
>0BBcssion  of  tbe  said  messuage  and  land,  and  was 
)eiled  as  above  set  forth.  Another  count  varies  the 
)rily  by  charging  that  Elvy  Russell  was  seized  in  tee 
d,  and  was  forcibly  expelled,  &c.;  and  the  last  that 
ain  was  seized,  &c. 

ial,  at  Fall  Term,  1873,  the  defendants  pleaded  not 
a  jury  was  empanelled,  when  hie  Honor  permitted 
to  withdrawn,  and  the  counsel  for  the  defendants^ 
he  indictment  be  quashed,  for  the  reason,  that  it  is 
alleged,  the  forcible  entry  was  made  in  the  presence 
■roroccnpantof  the  premises.    His  Honor  allowed 
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the  motion,  and  ordered  the  ipdietment  to  be  qnashed.     So- 
licitor Bagley  appealed. 

Bagley^  with  whom  was  the  Attorney  Oeneraly  for  the  State, 
fludmitted  that 

The  motion  to  qnash  the  bill  should  not  have  been  allowed, 
because: 

1.  The  bill  is  according  to  the  precedents.  Wharton's  Frees., 
Archb.  Grim.  PI.  Tit.  tore.  Entry. 

2.  An  entry  may  be  forcible  by  violence  in  the  manner  of 
entry,  as  by  breaking  the  doors,  though  no  person  be  therein, 
or  perhaps,  by  any  act  of  outrage  after  entry  as  by  carrying  off 
the  party's  goods.  1  Euss.  marg.  p.  287.  Therefore,  personal 
presence  of  the  prosecntor  or  occupant  is  not  necessary  to  con- 
stitute the  offence  and  need  not  be  alleged. 

3.  The  allegation  that  the  prosecutor  was  then  and  there  in 
the  peaceable  possession  and  was  forcibly  and  violently  ex- 
pelled, is  a  sufficient  allegation  of  presence. 

4.  The  law  distinguishes  between  forcible  entry  and  de- 
tainer and  forcible  trespass  on  this  point.  2  Bishop  Crim. 
Law,  title,  Fore.  Tresp.,  sec.  49 J  ;  same.  Fore.  Entry,  sec.  484. 

6.  The  bill  is  good  for  forcible  detainer.  Wharton's  Prece- 
des ts. 

Smith  dk  Strong,  for  defendants,  argued  : 

The  indictment  charges  a  violent  entry  upon  a  tract  of  land 
in  possession  of  the  prosecutor  and  his  dispossession  thereof. 
It  does  not  charge  that  he  or  any  one  was  present  at  the  time 
of  the  entry. 

The  taking  must  be  charged  to  be  from  the  actual  possession, 
or  it  must  be  ttlleged  the  prosecutor  was  present.  State  v.  Mo- 
DoThdl^  1  Hawks,  449 ;  State  v.  MUUy  2  Dev.  420 ;  State  v. 
Simpaony  1  Dev.  504. 

It  is  sufficient  at  common  law  to  charge  a  forcible  entry  into 
a  dwelling  house^  but  any  violence  inflicted  on  it  short  of  an 
entry  and  detainer  is  not  indictable  unless  the  prosecutor  or 
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some  of  his  family  were  present,  and  it  be  so  charged.  State  v. 
Fort,  4  D.  &  B.,  792;  State  v.  Whitjidd,  8  Ire.,  315  j  Sto^v. 
PolloJcy  4  Ire.,  305 ;  State  v.  Toleoer,  5  Ire..  452. 

The  gist  of  the  offence  of  forcible  trespass  is  a  high-handed 
invasion  of  the  actual  possession  of  another — he  hei/ng present — 
title  is  not  drawn  in  question.  State  v.  McCanlesa^  9  Ire,  376 ; 
to  same  effect.  State  v.  M^alker^  li)  Ii  e.,  234 ;  State  v.  Iios9, 
4  Jo.,  315. 

Bynum,  J.  This  case  is  here  on  an  appeal  by  the  State,  from 
tie  order  of  the  Court  below,  quashing  the  indictment.  The 
record  shows  tliat  the  case  stood  upon  issues  joined  between 
the  State  and  the  defendants,  when  the  motion  to  quash  was 
made  and  allowed. 

The  books  do  not  agree  that  this  motion  can  be  entertained, 
after  plea  pleaded,  but  the  better  opinion  seems  to  be  that  it 
may  be  allowed,  at  the  discretion  of  the  Court,  at  any  time  be- 
fore the  verdict,  but  not  after  conviction,  for  then  the  proper 
motion  is  in  arrest  of  judgment.  Foster  Cr.  L.,  261 ;  1  Bish. 
Crim.  Prac,  sec.  447. 

The  single  question,  then,  before  the  Court  is,  as  to  the  suf- 
ficiency of  the  indictment,  and  as  that  contains  four  counts, 
and  a  general  verdict  of  guilty  would  authorize  the  Court  to 
pronounce  judgment,  if  any  one  of  the  counts  is  good,  it  fol- 
lows that  his  Honor  erred,  unless  all  the  counts  are  bad,  for 
if  some  are  good  and  some  bad,  the  motion  and  order  should 
Lave  been  to  quash  the  bad  counts,  and  it  was  error  to  quash 
any  one  that  is  good.     1  Bishop  Crim.  Prac.  sec.  449. 

An  indictment,  to  be  good,  must  set  forth  with  plainness  and 
certainty  all  the  essential  facts  constituting  the  offence;  the 
charge  must  be  explicit  enough  to  support  itself,  for  if  all  the 
facts  alleged  in  the  indictment  may  be  true,  and* yet  constitute 
no  offence,  the  indictment  is  insufficient.  1  Chit.  PI.  233  and 
235 ;  1  Bish.,  sec.  48. 

Apply  these  principles  to  this  case. 

The  indictment  is  for  forcible  entry  and  detainer.  The  first 
count  charges  that  the  defendants,  together  with  other  persons 
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to  the  number  of  six  or  more,  with  force  and  arms,  and  with 
pistols,  staves  and  other  offensive  weapons,  into  a  certain  nies- 
soage  and  tract  of  land  (describing  it)  then  and  there  being  in 
the  peaceable  possession  ot  Elvy  Russell,  unlawfully,  violently 
and  with  a  strong  hand,  did  enter,  and  then  and  there,  with 
force  and  arms  and  with  a  strong  hand,  unlawfully,  violently 
and  forcibly  did  expel,  amove  and  put  out  the  said  Elvy  Rus- 
sell from  the  possession  of  the  said  messuage,  &c. 

The  second  count  is  the  same  as  the  first,  except  that  it 
charges  the  premises  to  be  in  the  possession  of  Simeon  Swain. 
The  third  count  differs  only  in  charging  that  Elvy  Russell  was 
seized  of  the  premises,  and  the  fourth,  in  alleging  that  Simeon 
Swain  was  possessed  of  the  premises  for  a  term  of  years. 

Two  objections  are  made  to  the  sufficiency  of  this  indict- 
ment :  Ist,  because  it  does  not  charge  the  personal  presence  of 
the  prosecutor  at  the  time  of  the  entry  and  detainer,  and  2d, 
that  the  counts  are  repugnant. 

The  first  objection  is  founded  on  a  misapprehension  of  what 
facts  are  set  forth  in  the  bill,  for  the  personal  presence  of  the 
prosecutor  does  plainly  and  sufficiently  appear  in  the  allegation 
that  he  was  "  then  and  there  in  the  peaceable  possession,"  and 
was  "  then  and  there  violently,  forcibly  and  with  a  strong  hand, 
expelled,  amoved  and  put  out  of  the  said  messuage,"  Ac,  which 
facts  are  wholly  inconsistent  with  the  idea  that  the  prosecutor 
was  absent  at  the  time  of  his  violent  expulsion. 

We  are,  therefore,  not  now  called  upon  to  say,  whether  either 
an  actual  possession  ot  the  premises  by  the  prosecutor,  or  his 
actual  presence,  is  necessary  to  be  alleged  and  proved  in  an  in- 
dictment for  forcible  entrv  and  detainer.  For  the  same  reason, 
the  cases  cited  for. the  defendants,  to  show  that  the  personal 
presence  of  the  prosecutor  must  be  charged  to  constitute  the 
offence,  have  no  application,  indeed  they  seem  to  apply  only  or 
mostly  to  forcible  trespass,  quite  a  distinct  offence  from  this. 
The  second  objection,  to  wit:  repugnancy  in  the  several  counts, 
is  equally  untenable. 

The  rule  here  is,  that  where  the  indictment  contains  charges 
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that  are  actually  distinct,  and  grow  out  of  diffeFrent  transactions, 
in  such  cases  the  Court  will  compel  the  State  to  elect,  or  will 
quash.  But  where  it  appears  by  the  indictment,  as  it  clearly 
does  here,  that  the  charges  in  the  several  counts  relate  to  the 
6ame  transaction,  varied  and  modified  merely  to  meet  the  prob- 
able proofs,  the  Court  cannot  either  quash  or  compel  an  elec- 
tion. Whar.  Am.  Cr.  L.,  sees.  416,  22,  23  and  518.  Kanew^ 
People,  8  Wend.,  203  ;  State  v.  Hanet/y  2  D.  &  B.,  39a 

Approved  precedents,  long  settled  and  generally  used,  are 
F^rong  proof  that  the  indictment  is  sufficient 

The  form  used  in  our  case  is  copied  from  Arch.  Cr.  PL,  tit. 
Forcible  Entry.  See,  also,  2  Bish.  Grim.  Prac,  sec.  329,  and 
Whar.  Prac. 

This  indictment  is  under  the  statute,  and  that  it  is  a  most 
wise  and  beneficial  statute,  appears  in  the  fact,  that  although 
from  its  antiquity  it  has  become  a  part  of  the  common  law, 
yet  it  is  brought  forward  and  re-enacted  in  the  statute  law  of 
most,  if  not  all  the  States  of  the  Union.  ^ 

*'*'  None  shall  make  entry  into  any  lands  and  tenements  or 
term  for  years,  but  in  case  where  entry  is  given  by  the  law ; 
and  in  such  case,  not  with  strong  hand  nor  with  multitude  of 
people,  but  only  in  a  peaceable  and  easy  manner;  and  if  any 
man  do  the  contrary,  he  shall  be  guilty  of  a  misdemeanor.'' 
Rev.  Code.,  chap.  49,  sec.  1. 

Judgment  reversed  and  venire  de  novo. 

Pes  Cubiam.  Judgment  reversed. 


JANUARY  TFRM,  1874.  9S 


Brown  v,  TuRNBBy  Jr.,  and  Howerton,  Secretary  of  State. 


WM.  M.  BROWN  «.  JOSIAH TURNER,  Jr.,  and  W.  H.  HOWERTON, 

Secretary  of  State. 

The  Act  of  1869-'70,  chap.  43,  repeals  the  Act  establishing  the  office  of 
-  Public  Printer;  and  the  Public  Printer  as  now  provided  for,  is  not  an 
officer  within  the  meaning  of  the  Constitution. 

When  the  question  of  the  right,  or  title  to  an  office  is  put  in  issue, 
mandamus  is  not  the  form  of  action,  the  appropriate  remedy  being  an 
action  in  the  nature  of  a  quo  warranto ;  nor  will  mamdamus  Ke,  when 
two  persons  claim  the  same  duty  adversely  to  each  other,  against  a 
third  party. 

Any  person  having  a  right  to  an  office,  can  in  his  own  name,  bring  an  ac- 
tion for  the  purpose  of  testing  his  right  as  against  one  claiming  ad- 
versely. 

{Hoke  V.  HendersoTi^  4  Dev.  1 ;  Edwerton  v.  Tate,.  68  N.  C.  Rep.  651 ; 
HiU  V.  BormeTy  et  al,  Busb.  257;  Cotton  r,  EUis,  7  Jones,  545,  cited  and 
approved.  )- 

Application  for  a  mandamtM,  heard  before  Watts,  J.y  at 
Chambers  in  the  city  of  Raleigh,  on  the  20th  day  of  January, 
1874. 

In  his  complaint,  the  plaintiff  alleges  that  he  has  been  duly 
'  appointed  Public  Printer  by  his  Excellency,  the  Governor,  and 
asks  for  a  mandarmbs  directed  to  the  defendant,  Howerton,  the 
Secretary  of  State,  commanding  him  to  deliver  the  public 
laws,  &e.,  to  the  plaintiff,  and  also  praying  "that  he  be  restrained 
from  delivering  the  same  to  the  defendant,  Turner.  Hower- 
ton answers  the  complaint,  raising  no  question  of  fact  or  law. 
Turner  demurs  to  the  complaint : 

Ist.  Because  of  a  detect  of  parties  plaintiff,  for  that  the  At- 
torney General,  in  the  name  of  the  people  of  the  State,  should 
have  brought  the  action. 

2d.  Because  the  complaint  does  not  state  facts  snflScient  to 
constitute  a  cause  of  action,  in  this,  that  the  Goremor  of  the 
State  has  no  right  to  appoint  a  Public  Printer,  and  that  the 
plaintiff  has  never  been  duly  appointed  Public  Printer  or  con- 
tractor. 
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3d.  That  mandamus  is  not  the  proper  remedy  for  the  case 
made  by  the  complaint. 

His  Honor  at  the  hearing  overruled  the  demurrer  and  gave 
judgment  for  the  plaintiff;  from  which  judgment,  defendants 
appealed. 

Merrimon^  Fuller  c6  Ashe^  and  Attorney  General  Hargrove,, 
for  appellants. 

The  case  made  by  tlie  complaint  is  "to  try  the  title  to  an 
oflace,"  and  mandamus  does  not  lie.  Taie  v.  Hoioerton^  and 
Matt  V.  Tate,  ^^  N,  C.  Rep.  p.  231 ;  C.  0.,  sections  3t)6,  etseq. 

If  it  be  paid  that  the  place  sought  is  not  an  office,  and  the 
Governor  had  a  right  to  make  a  contract  with  plaintiff  and  did 
BO  contract,  then  Tnandamus  does  not  lie.  Tappan  on  Man- 
damuB^  p.  78 ;  4  A.  &  E.,  p.  949  ;  Ex  parte  Fering. 

The  plaintiff  must  show  a  clear  legal  title.  Tappan  on 
Mandmnus^  p.  28. 

His  right  is  defective,  as  he  was  appointed  by  the  Governor 
pending  the  session  of  the  Senate  without  their  concurrence. 
Art.  2,  sec.  — ,  Constitution  ;  The  people  v.  Forquer^  Breeze 
(111.  Reports)  p.  72. 

The  case  of  Howerton  v.  Tate^  68  N.  C  Rep.  p.  551,  has  no 
application,  as  the  existing  Senate  did  not  pass  the  act  orig- 
inally, nor  has  it  confirmed  the  selection  of  the  present  con* 
tractor. 

The  defendant  Turner  is  a  proper  party.  C.  C.  P.,  sees.  55 
and  61 — and  the  Court  must  pass  on  his  rights. 

The  defendant  Howerton  has  a  discretion.  People  v.  For- 
quer^  above ;  Tappan  on  Mandamus^  p.  13. 

The  employment  of  printing  the  public  laws  and  documents 
does  not  constitute  an  office.  An  office  is  an  agency  for  the 
State.  Clark  v.  S^nZy,  66  N.  C.  Rep.  &c.,  63 ;  U,  S.  v.  Mau- 
rice, Brock.  C.  C.  103,  113  and  114. 

An  employment  by  the  State  not  connected  with  govern- 
ment, and  not  requiring  any  action  as  ag&nifor  the  State,  is  not  an 
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office.    Nichols  v.  MoKee,  68  N.  C.  Rep.  429 ;  Welker-  v.  Bled- 
sp€y  68  K  C.  Rep.  457. 

There  is  nothing  in  the  undertaking  of  the  Public  Printer 
connected  with  government  or  requiring  the  performance  of 
any  act  as  agent  of  the  State.  Battle's  Revisal,  ch.  97.  See 
analogous  cases  :  Solomoiis  v.  Qraham^  15  Wall.  206 ;  Com- 
tnonweaUh  v.  JBimes,  17  S.  &  R.  220 :  A  printer  of  the  laws 
of  Congress  is  not  an  officer.  Ibid  pp.  237  and  238  :  If  a 
printer  is  employed  for  any  but  mechanical  purposes,  his  duties 
are  offici«il ;  but  if  a  certificate  of  the  accuracy  of  the  publica- 
tion be  required,  his  duties  are  mechanical  and  not  official — a 
mere  contract. 

The  authenticity  of  the  publication  of  North  Carolina 
Statutes  must  be  certified  by  the  Secretary  of  State.  See 
Battle's  Revisal,  ch.  78,  see.  15,  p.  644. 

If  the  Public  Printer  were  an  ac/eiit  to  do  the  State  printing, 
the  S*^ate  would  be  liable  for  the  obligations  contracted  in  the 
performance  of  the  work.     Cook  v.  Irwiney  5  S.  &  R.  497. 

U.  S.  laws,  2  Brightly  Digest  tit.  "Printing,"  sec.  6,  ch. 
1,  p.  796  :  A  firm,  it  seems,  may  be  Public  Printer  of  Con- 
gress; perhaps  a  corporation. 

Sections  16  and  17:  Public  printing  of  Congress  and  Exec- 
utive Department  seems  to  have  been  done  by  contract. 

A  firm  or  a  corporation  may  well  perform  all  the  duties  and 
andertakings  ot  the  Public  Printer  under  this  act. 

The  office  of  State  Printer  was  abolished,  ch.  43,  Acts  of 
1869-'70 ;  the  duties  have  eince  been  performed,  ch.  3,  Acts  of 
1870-'7i,  under  contract.  Between  the  dates  of  December, 
1870,  and  February,  1872,  there  were  no  duties  proscribed  by 
law  for  the  Public  Printer. 

The  Legislature  may  contract  in  behalf  of  the  State.  Con- 
stitiition,  art  5 ;  11  Ir.  501,  Mills  v.  WiUiains ;  5  Peters. 

The  members  of  the  printing  committee  are  officers,  under 
Clark  V.  Stanley-  They  may,  it  seems,  contract  when  so  au- 
iboriaed.      P.  799,  sec.  21,  ch.  3,  tit.  Printing,  2  Brightly 
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Digest  U.  8.  laws.    They  are  particularly  anthorized  to  con- 
tract bv the  Acts  of  1871-72,  di.  180. 

The  plaintiff  has  not  been  properly  appointed ;  the  vacancy 
is  an  original  one,  and  there  has  been  no  confirmation  by  the 
Senate.  People  v.  Forquer^  above ;  Nichols  v.  McKee^  68  N. 
C.  Rep.  429. 

Smith  (&  Strong,  and  Argo  and  BaichdoTj  Edwards  & 
Batchelor,  for  the  plaintiif. 

Upo^  the  complaint  and  demurrer  arises  three  questions : 

I.  Is  the  position  of  Public  Printer  a  public  officer? 

1.  An  ofiicer  is  any  one  who  has  a  duty  concerning  the  public ;. 
the  extent  of  his  authority  is  not  material,  as  it  is  the  nature  of 
the  duty  that  makes  him  a  public  ofl^er.  Bac.  Ab.  Tit.  OfL 
Sec.  A.  Clark  v.  Stanly,  66  N.  C,  69.  People  v.  Bledsoe^ 
et  al.y  68  N.  C,  459.    People  v.  Mc£ee,  Ibid  429. 

(a.)  The  duty  must  concern  the  public.    IHd. 

(J.)  If  prescribed  by  governmental  authority,  as  by  an  act  of 
the  Legislature,  it  constitutes  the  position  to  which  the  duty  is 
incident^  an  office.  United  States  v.  Mavrice,  et  al.,  2nd 
Broctenbrough,  96,  103. 

The  duties  of  the  Public  Printer  are  prescribed  by  an  act. 
Bat.  Rev.  ch.  97. 

(o.)  A  bond  is  another  incident  of  an  office.  U.  S.  y^Mattriee, 
2nd  Brock.  96. 

(rf.)  Likewise  continuance.    Ihid. 

{e.)  The  importance  of  the  position,  and  of  the  duties  inci- 
dent thereto,  to  a  complete  and  just  administration  of  govern- 
ment, and  to  the  public  weal,  the  degree  of  neces^ty  to  the 
public,  gives  character  to  it  in  proportion  as  it  is  lees  or  greater. 
The  material  interests  of  the  public  would  not  suffer,  if  the 
grass  in  the  Capitol  Sq^uare  were  not  mowed  or  the  shrubbery 
not  trimmed,  no  fundamental  principle  of  organised  society 
would  be  violated,  and  none  of  the  general  purposes  of  gov- 
eanment  thwarted. 

The  law  qf  the  land  would  be  violated  if  the  laws  were  not 
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in  dne  time  published.    Dec.  Righte,  see's  17  and  32.    Hcike 
V.  Henderson^  4  Devereux  1. 

It  is  also  made  incumbent  on  the  Legislature  to  publish  the 
journal  of  its  proceedings.     Art.  11,  sec.  18. 

2.  The  striking  out  of  the  act  the  words  "  office  of  Pvhlic 
PrinterP  and  leaving  merely  "Public  Printer,"  does  not 
a  ffect  the  character  of  the  position  so  long  as  the  duties  remain 
the  same.    People  v.  MoKee^  et  al.y  68  N.  C.  429. 

3.  The  Public  Printer  is  invested  by  the  act  v^ith  the  dis- 
cretion and  power  of  an  agent ;  he  may  do  the  printing  or  cause 
it  to  be  done,  and  he  shall  "  cause "  the  binding  to  bo  done. 
Bat.  Rev.  ch.  97,  eec's  5,  12,  19  and  20.  This  constitutes  him. 
an  oflBcer.    People  v.  Bledsoe^  68,  N.  0.  459. 

II.  If  an  officer,  was  plaintiffs  appointment  legally  made?* 
(1.)  The  previous  action  of  the  Legislature  obviated  the  ne- 
cessity of  nominating  to  the  Senate.    Howerton  v.  Tate^  66  N., 
C.  231. 

(2)  There  was  a  vacancy.  Turner  appointed  18th  Decem- 
ber, should  have  been  appointed  2nd  day  after  meeting  Legisla- 
ture. Eev.  Code,  chap.  93,  sec.  1.  Printer  has  been  for  3 
years  chosen  by  Legislature,  and  therefore  there  had  been  no 
Printer. 

(3.)  There  was  vacancy  :  the  constitutional  provision,  as  in- 
terpreted by  the  Supreme  Court,  includes  original  vacancies. 
People  V.  McKee,  68  N.  C.  493. 

III.  Will  mandamus  lie  in  this  case  ? 

1.  The  party  to  whom  the  wxxndamue  mast  issue,  if  issued 
at  all,  according  to  the  prayer  in  the  complaint,  is  the  Secre- 
tary of  State.  It  would  be  self-contradictory  for  the  plaintiff 
to  ask  that  the  defendant  Turner  be  commanded  to  perform, 
an  official  act,  and  at  the  same  time  allege  that  he  himself  is 
the  incumbent  of  the  position  to  which  the  required  act  is  in- 
cident There  is  no  controversy  between  the  plaintiff  and  the 
defendant,  as  regards  the  title  to  the  office  of  Public  Printer ; 
the  title  comes  only  incidentally  in  question,  as  it  does  in  every 
caae  where  a  ma/ndwrnMA  is  prayed ;  for  before  the  writ  can 
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issue  the  prosecutor  or  applicaot,  now  the  plaintiflE^  mnst  show 
a  legal  right  to  demand  the  performance  of  the  act  from  the 
parry  agaiuet  whom  the  writ  is  prayed.     Tappao  on  Manda- 
mus 10-12;  StaU  v.  Jones,  1  Ired.  129;  State  v.  Justices  of 
Moore,  2  Ired.  430. 

The  defendant  Tamer  is  made  party  for  the  purposes  of  in- 
junction only ;  and  though  the  effect  of  a  mandamus  to  the 
Secretary  of  State  would  be  indirectly  to  pass  upon  the  de- 
fendant Turner's  rifi;ht  to  the  office,  it  doe?  not  invalidate  the 
proceeding.  Tap,  Man.^  19  ;  Ricluirds  v.  Dylce,  3.  A.  and  D. 
Q.  B.  N.  S.  207.  per.  Patterson,  J.  We  want  "  books  and 
papers  only,"  People  v.  Dikeman  7  How.  N.  Y.  P.  R.  124, 
(128.) 

It  is  competent  for  a  mandamus  to  issue  to  an  executive 
officer  to  compel  him  to  perform  a  merely  ministerial  act,  one 
concerning  which  he  has  no  discretion.  Cotton  v.  jEUiSy7  Jonesy 
345 ;  MalpoM  v.  The  Governor  of  N.  (7.,  at  this  Term. 

2.  In  any  view  of  the  case  it  seems  mandamus  will  lie. 
Though  not  the  proper  remedy  to  try  the  title  to  an  office 
where  the  controversy  is  directly  between  the  claimant  and  an 
incumbent  where  right  is  doubtful,  yet  where  the  appointment 
or  election  of  the  incumheiit  is  merely  colorable,  and  a  fortiori 
where  it  is  clearly  void,  mandamus  is  the  proper  remedy.  Tap. 
Man.  27-231,  People  v.  Dikeman,  7  How.  N  Y.  Practice,  R. 
124(l28.)i^*rfl29. 

The  defendant,  Turner,  is  not  even  a  de  facto  officer.  Bv/i'ke 
V.  EUiot,  4th  Ired  ,  355  (361,)  State  v.  Briggs,  3d  Ired.,  357, 
357.  Quo  warramio  is,  therefore,  not  proper  remedy,  for  it 
proceeds  upon  the  allegation  that  there  is  a  ^'  usurpation,"  or 
^'intrusion  into,"  or  possession  ot  an  office,  and  an  exdusion 
by  the  incumbent  of  the  claimant,  Bat.  Rev.  chap.  17,  sec 
866,  sub.  div.  1. 

3.  In  this  case  there  is  no  other  adequate  legal  remedy.   The 

plaintiff  could  not  bring  detinue  to  obtain  the  papers,  for 

though  he  recover  them  in  snch  action  he  would  get  no  pay 

ifor  printing.  People  v.  Steele^  2  Bar.  N.  Y.  Supreme  Ooort  R, 
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397  (418);  he  coald  not  bring  trover  for  there  is  no  con- 
version nor  would  he  get  pay.  He  could  not  bring  action 
in  nature  of  qiu>  warranto  against  defendant  Turner,  for,  by 
the  Attorney  General's  refusal  to  allow  the  State  to  be  made 
party  plaintiff,  he  is  excluded  from  this  remedy,  it  being  dis- 
cretional with  the  Attorney  General  whether  he  will  allow 
such  action  to  be  brought,  and  so  plaintiff  would  be  left  reme- 
diless. People  ex  rd.  Peabody  v.  Attorney  General^  22  Bar  S.  C, 
Reports  114.  And  Turner  has  never  been  inducted,  not 
having  taken  oath  prescribed  in  Art.  6,  sec  4  of  Constitution. 
Burke  v.  HUiott,  4th  Ired.  855  (361,)  nor  has  he  color  of  title, 
ibid. 

It  would  seem,  therefore,  that  in  behalf  of  justice  and  good 
government,  the  proceeding  for  a  mandamics  will  lie.  People 
V.  jState,  Bar.  8.  C.  R.  397,  (418-419.) 

Btnitm,  J.    To  enable  the  plaintiff  to  recover,  he  must  main- 
tain three  propositions: 
.1.  That  what  he  claims,  is  a  public  office* 

2.  That  he  has  the  legal  title  to  it. 

3.  That  he  is  prosecuting  his  claim  by  the  right  form  c^ 
action. 

1.  Is  it  an  office  ? 

Oh.  43,  Acts  of  1869-'70,  enacts  "  That  the  office  of  State 
Printer  be  and  the  same  is  hereby  abolished,  and  all  laws  and 
parts  of  laws  in  conflict  with  this  act  are  hereby  repealed." 

Ch.  180,  Acts  of  1871-'72,  enacts  "  That  the  Joint  Com- 
mittee on  Printing  of  the  two  Houses  of  the  General  Assem- 
bly" are  directed  and  instructed  to  make,  execute  and  deliver 
a  contract  for  the  public  printing,  on  the  part  of  the  State,"  at 
the  rates  specified  in  this  act. 

There  is  an  act  positively  abolishing  the  office  of  Public 
Printer,  eo  nominey  which,  according  to  Moke  v.  Senderson,  4 
Dev.  1.  is  constitutional  in  form  and  substance,  because  it  dis- 
turbs no  vested  right  or  term  of  an  incumbent.  But  it  is 
urged  that  this  construction  of  the  act  abolishing  the  office, 
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oat  tbe  power  of  printing  and  pabliehing 
'.  The  mischief  is  the  act  of  the  Legiela- 
•erate  as  a  grant  of  power  to  the  Execntive, 
B  a  remedy  for  legislative  indiFcretion.  But 
lie  ast  of  1871-72,  nndertate  to  repair  the 
bolishing  the  office,  b;  making  it  the  duty 
ttee"  to  contract  for  the  public  priotiog. 
id,  that  the  Legislature  had  no  power  to 
ecanse  that,  is  an  execntire  faoction.  Ad- 
heir  contracts  are  void  for  the  infringement. 
See  abolished,  and  the  ailment  ia  not  ad- 
true,  that  the  making  of  a  contract  is  an 
function  %  That  will  depend  npon  what 
ive  powers.  To  e&j  that  because  a  thing 
I  executive  duty,  is  begging  the  very  ques- 

jic  in  the  word  "contract"  which  appro- 
xecutive  uses.  Where,  in  the  Constltntion, 
ipon  the  Legislature,  to  make  a  contract ! 
both  has,  and  does  esercise,  the  right  of 
ndoed,  all  laws  in  one  sense  are  contracts, 
and  derive  their  highest  sanction  from  the 
them  ae  such,  and  there  is  nothing  in  the 
hicb  forbids  the  Legislature  to  become  a 

t  an  office  cannot  be  abolished  by  indircc- 
duties  to  be  performed  by  a  person  called 
public  printing, 
le  word  "contract,"  we  say  that  that  there 

word  "office."  When  the  Legislature 
:  an  office,  it  was  an  office,  not  because  the 
le  place  constituted  it  such,  but  because  the 

law-making  power  impressed  that  stamp 
when  that  stamp  was  effaced  by  the  repeal- 
),  it  ^rank  to  the  level  of  ao  undefined 
y  that  invested  theae  duties  witli  the  name 
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and  digoitj  of  a  pnblic  offiee,  afterwards  divested  them  of  that 
name  and  dignity. 

There  being  now  no  law  of  the  land  declaring  it  to  be  a  pub- 
lic office,  our  next  enquiry  is,  do  the  duties  of  the  Public  Prin- 
ter constitute  it  an  office  ? 

The  place  is  really  sui  generis^  and  therefore  the  ordinary 
criteria  by  which  we  distinguish  and  classify  public  offices  can 
not  aid  us  to  a  conclusion  here.     It  occupies  that  neutral  ground 
where  it  may  "shade  into"  a  legislative  or  executive  function 
without  disturbing  the  harmony  of  either.     It  comes  within 
the  definition  of  a  public  office  because  its  duties  relate  to  the 
public  and  are  prescribed  by  public  law,  but  so  may  the  duties 
of  a  contractor  or  workman  upon  a  public  building.     It  seems 
not  to  be  an  office,  because  all  the  duties  of  Public  Printer,  as 
prescribed  by  law,  are  mechanical  only,  as  much  so  as  those  of 
a  carpenter  or  brick-mason,  calling  for  neither  judgment  or 
discretion,  in  a  legal  sense,  and  which  may  be  performed  by 
employees,  men,  women  or  children,  in  or  out  of  the  State, 
and  on  his  death  every  unfinished  duty  of  the  printer  can  and 
mnst  be,  under  existing  law,  completed  by  his  personal  repre- 
sentative.   If  it  is  an  office,  there  is  no  law  prescribing  the 
term  or  duration  of  it,  and  it  may  be  held  for  life  as  well  as  a 
term  of  years,  which  puts  it  out  of  harmony  with  the  whole 
genius  and  spirit  of  our  political  institutions,  a  conclusion 
which  can  be  forced  npon  us,  only  on  the  most  evident  ne- 
cessity. 

Assuming,  as  most  favorable  to  the  plaintiff,  that  this  anom- 
olouB  collection  of  duties  has  vibrated  upon  the  dividing  line 
between  two  departments,  a  closer  view  will  show  that  it  has 
finally  assumed  a  state  of  rest,  upon  the  legislative  side  of  the 
line.  The  office  of  State  Printer,  as  such,  was  abolished  in 
1870.  From  that  time  to  this,  each  political  party,  when  it 
gained  the  ascendancy  in  the  Legislature,  claimed  and  exercised 
the  exclusive  control  over  the  public  printing  by  their  own 
election  of,  or  contract  with,  tho  printer.  In  1873,  the  question 
was  raised  in  a  direct  proceeding  for  that  purpose,  before  Judge 
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Moore,  and  it  was  then  decided  by  him,  in  a  well  considered 
opinion,  to  be  not  an  office,  and  that  judgment  was  acquiesced 
in  by  the  contestant  and  all  the  branches  of  the  government. 
It  would  seem,  then,  that  this  action  and  acquiescence  of  alt 
the  departments  of  the  government  bad  fixed  the  true  position 
of  this  place,  in  a  manner  not  to  be  shaken.  There  is  nothing 
in  the  nature  of  the  duties  to  be  performed  to  excite  the  jeal- 
ousy of  the  other  departments,  or  to  disturb  the  equilibrium  of 
either  one  of  the  three  co-ordinate  divisions  of  the  supreme 
4  authority  of  the  State.  /  While  it  is  true  that  "  the  executive, 
legislative  and  supreme  judicial  powers  of  the  government 
ought  to  be  forever  separate  and  distinct,"  it  is  also  true  that 
the  science  of  government  is  a  practical  one;  therefore,  while 
each  should  firmly  maintain  the  essential  powers  belonging  to 
it,  it  cannot  be  foi^otten  that  the  three  co-ordinate  parts  con- 
stitute one  brotherhood,  whose  common  trust  requires  a  mutual 
toleration  of  the  occupancy  of  what  seems  to  be  a  "  common 
because  of  vicinage,"  bordering  the  domains  of  each. 

It  would  seem  as  natural  for  the  department  which  enacts 
the  laws  to  control  the  publication  of  its  labor,  as  for  an  author 
to  secure  the  copyright  of  his  work,  and  to  control  its  publica- 
tion. Printing  and  publishing  are  necessary  part  of  the  enact- 
ment of  laws  so  essential  that  laws  would  be  incomplete  and 
valueless  without  being  thus  made  known  t5  those  who  are 
bound  to  observe  them. 

We  are  not,  therefore,  disposed  to  go  into  a  more  curious 
and  critical  enquiry  upon  this  question,,  where  no  great  princi- 
ple is  involved  and  where  such  enquiries  are  more  calculated 
to  confuse  than  to  answer  any  useful  purpose.  We  hold  that 
the  Legislature  has  the  right  to  let  out  the  public  printing  by 
N^     contract. 

2.  If  this  be  an  ofBee,  the  next  question  wo«ild  be,  whether 
the  plaintiff's  title  can  be  valid  without  confirmation  by  the 
Senate,  or  whether  it  falls  within  the  decision  in  JSowerton  v. 
Tate,  68  N.  0.  Rep.^  551,  from  which  it  seems  distinguishable. 


Hittu. 
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As  we  are  of  opinion  however,  that  it  is  not  an  office,  we  will 
not  pursue  the  enquiry,  but  pass  to  the  next  question. 

3.  Is  the  plaintiff  prosecuting  his  claim  by  the  right  form  of 
action  ?  Mandamus  is  a  proceeding  to  compel  a  defendant  to 
perform  a  duty  which  is  owing  to  the  plaintiff',  and  can  be 
maintained  only  on  the  ground  that  the  relation  has  a  present, 
clear  legal  right  to  the  thing  claimed,  and  that  it  is  the  duty 
of  the  defendant  to  render  it  to  him.  If  it  appears  from  the 
complaint  that  two  persons  are  claiming  the  same  duty  ad- 
verady  to  each  oiher^  against  a  third  party,  the  writ  does  not 
lie.  Tom.  L.  D.,  tit.  Mandanncs^  3  Bun.  1452,  and  that  for 
the  plain  reason  that  the  title  must  be  decided  between  them 
before  the  defendant  can  know  to  whom  the  duty  or  thing  is 
due. 

The  plaintiff*  here  alleges  that  the  defendant,  Turner,  on  the 
18th  December,  1873,  entered  into  a  contract  with  a  joint 
committee  ot  the  two  Houses  to  do  the  public  printing,  and 
gave  bond  to  the  State  for  the  performance  of  the  duties  ac- 
cording to  law,  and  claimed  the  right  to  do  the  printing.  That 
he,  the  plaintiff^,  afterwards,  to  wit,  on  the  20th  of  the  same 
month,  was  appointed  Public  Printer  by  the  Governor  of  the 
State,  gave  the  bond,  took  the  oath  of  office,  and  claimed  the 
same  duty  as  Turner,  from  the  defendant,  Howerton,  the  Sec- 
retary of  State. 

If  the  case  rested  upon  this  statement  of  the  plaintiff  himself, 
it  would  be  conclusive  against  him.  But  Howerton  in  his  an- 
swer, states,  that  when  this  demand  was  made  upon  him,  by 
the  plaintiff^,  being  nnable  to  tell  which  of  the  claimants  had 
the  better  title,  he  applied  to  his  constitutional  adviser,  the 
Attorney  General  of  the  State,  to  instruct  him  in  his  duties, 
and  that  he  gave  as  his  opinion,  that  Turner  had  the  bet- 
ter right  and  was  entitled  to  the  printing  matter.  In  refusing 
the  plaintiff',  the  Secretary  of  State  was  fully  justified,  for  to 
have  complied  would  have  been  a  flagrant  violation  of  the  duty 
of  his  office,  in  failing  to  protect  the  property  of  the  State.  The 
law  is  not  so  unfaithful  to  itself,  as  to  allow  its  agents  to  sur- 
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render  its  rifrhte  to  doubtful  clafmante.  A  judgmeDt  in  man- 
)t  decide  the  title,  for  if  the  plaintiff  obtained 
i8t  Howerton,  it  woald  not  eetop  Turner  from 
tion  against  the  plaintiff,  Brown, 
ight  to  be  tried,  is  not  one  between  Brown  and 
;  between  Turner  and  Brown,  yet  the  man- 
it  Howerton,  a  third  party,  who  hae  no  interest 
ray,  except  to  know  who  18  the  rightfnl  claim- 
I  time  no  dnty  arieee  on  bis  part,  and  no  action 
1.  We  have  labored  diligently,  and  failed  to 
tase  in  the  books,  where  one  of  two  persons 
ne  office  adversely  to  each  other,  can  by  man- 
on  a  third  party,  to  render  a  duty  which  is 

0  the  rightful  one  only  of  the  two. 

of  title  is  put  directly  lu  issue,  and  when  that 
idamus  is  not  the  form  of  action,  but  the  ap- 
ly  ie  an  action  in  the  nature  of  qtto  warranto, 
Terton  but  against  Turner.  I*eople  v.  Olds,  3 
m  R.  289  ;  3  John  Ca.  379.  It  is  true  that  the 
iQot  be  maintained,  unless  there  is  an  intrusion 
office,  by  the  defendant,  and  it  is  here  alleged 

1  not  filled  or  used  the  oDice,  and  therefore  the 
thout  remedy,  unless  by  mandamva.  But  the 
>liob,  that  entering  into  a  contract  and  giving 
;  an   oath  of  office,  are  acts  which  constitute 

intrusion,  as  will  support  the  action,  in  the 
warranto.  Steph.  Nisi  Prius  2441  ;  Jiex  v. 
J7;  Jlill  V.  Conner,  et  al.,  Busb.  257;  Mos. 

Turner  was  out  of  the  way,  and  the  undisputed 
3  was  in  the  plaintiff,  is  he  entitled  to  the  p  lief 
16  pleading  %  No  stress  is  laid  upon  the  fact, 
ia  not  on  the  relation  of  the  Attorney  General, 
pinion  that  under  the  liberal  provisions  of  the 
irty  having  a  right,  can  sue  in  hie  own  name, 
iept  when  otherwise  expressly  provided.     In 


JANUAEY  TERM,  1874.  105 

Bbowk  V,  TuBNBB,  Jr.,  and  Howbrton,  Secretary  of  State. 

modern  practice,  mandamits  is  not  a  prerogative  writ,  but  an 
ordinary  process  in  cases  to  which  it  is  applicable,  and  every 
one  is  entitled  to  it  where  it  is  the  appropriate  process  for  as- 
serting the  right  claimed.  Kentucky  v.  Dennison^  per  Taney 
0.  J.  24  How.  66.  12  Pet.  615.  0.  C.  P.  381,  362. 

Assuming,  then,  that  the  plaintifi  can  sue  in  his  own  name, 
especially  under  the  circumstances  of  this  case,  the  principle 
to  be  extracted  from  the  case,  as  applicable  to  public  oflScers,  is 
this :  Mandaravs  will  lie  where  the  act  required  to  be  done 
is  imposed  by  law,  is  merely  ministerial^  the  relator  has  a  clear 
right  and  is  without  any  other  adequate  remedy,  Mos.  on 
Mandamvs^  68.  But  it  does  not  lie  where  judgment  and  dis- 
ereiion  are  to  be  exercised,  nor  to  control  the  officer  in  the 
manner  of  conducting  the  geueral  duties  of  his  office.  2  Dillon 
on  Corporations,  S.  665 ;  34  Pa.  Rep.  496.  In  Decatur  v. 
Spavlding^  14  Pet.  497,  it  was  held  that  mandamiis  would  not 
lie  against  the  Secretary,  because  the  duty  required  by  the 
writ  was  executive,  in  which  judgment  and  discretion  had  to 
be  used,  to-wit ;  in  construing  and  passing  upon  an  act  of  Con- 
gress. To  the  same  effect  is  Brashear  v.  Mason^  6  How.  92 ; 
U.  S.  V,  OuthriCj  17  How.  284,  where  the  Court  says,  "  It  has 
been  ruled  that  the  only  acts  to  which  the  power  of  the  Courts, 
by  mandamusj  extends,  are  such  as  are  purely  ministerial  as 
to  which  nothing  like  judgment  or  discretion,  in  the  perform- 
ance of  the  duties,  is  left  to  the  officer."  So  when  an  office  is 
filled  by  a  person  who  is  in  by  color  of  right,  as  we  have 
shown  by  authority  Turner  to  be,  for  the  purposes  of  testing 
the  title,  a  mandamus  is  never  used,  but  a  proper  remedy  is 
juo  warranto.  20  Bach.  302  ;  7  Ga.  473  ;  2  Dun.  and  East. 
259.  The  case  of  the  United  States  v.  Seaman^  17  How.  225, 
is  an  instructive  one  in  point,  and  was  this:  There  was  a 
printer  to  the  Senate  and  a  printer  to  the  House  of  Represen- 
tatives of  the  United  States,  and  a  Superintendent  of  Printing 
to  both  Houses,  whose  duty  it  was  to  receive  and  hand  out  all 
the  printing,  according  to  an  act  of  Congress,  which  provided 
that  when  a  document  was  ordered  by  both  Houses  to  be 
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printed,  the  entire  printing  of  such  document  should  be  done 
by  the  printer  of  that  House  which  first  ordered  it.  On  the 
Slst  of  January,  1854,  the  Commissioner  ot  Patents  sent  in  to 
the  Senate  that  portion  of  his  report  relating  to  arts  and  man- 
nfactures,  which  the  Senate^  on  the  same  day,  ordered  to  be 
printed.  On  the  20th  of  March  following,  the  Commissioner 
sent  to  both  Houses  the  agricultural  portion  of  his  report, 
which  the  House  first  ordered  to  be  printed.  The  printer  to 
the  Senate  claimed  that  both  reports  constituted  but  one  doc- 
ument, and  that  by  virtue  of  the  Senate  order  of  Slst  of  Jan- 
uary,, he  was  -entitled  to  the  printing  of  the  agricultural  part, 
although  it  was  first  ordered  to  be  printed  by  the  House.  The 
Superintendent  refused  to  deliver  it  to  the  Senate  printer,  and 
raan4a/rmi8  was  applied  for  to  compel  him.  The  Supreme 
Court  held  that  momdamus  would  not  lie,  on  the  ground  that 
the  duty  of  the  Superintendent  required  the  exercise  of  judg- 
ment as  to  ascertain  facts  and  draw  conclusions.  In  delivering 
judgment, Chief  Justice  TANBYsays:  "The rule  is  well  settled 
that  manda/mvs  cannot  issue  in  a  case  where  discretion  and 
judgment  are  to  be  exercised  by  the  oflScer,  and  it  can  be 
granted  only  where  the  act  required  to  be  done  is  merely  min- 
isterial and  the  relator  without  any  other  adequate  remedy. 
*  *  *  Nor  is  there  any  reason  of  public  policy  or 
individual  right  why  this  remedy  should  be  extended  beyond 
its  legitimate  bounds  to  embrace  cases  ot  this  description,  for 
it  would  embarrass  the  operations  ot  the  executive  and  legis- 
lative departments  of  governments  if  the  Courts  were  author- 
ized to  interfere  by  this  summary  process  in  controversies 
between  oflScers  in  their  respective  employments,  whenever 
difierenoes  of  opinion  as  to  their  respective  rights  may  arise." 
Marbrey  v.  Madison^  1  Cranch.  64 ;  Kendall  v.  U.  S  ^  12  Pet. 
834  ;  2  Cowen  444;  Bumte  v.  Walker,  11  How.  272;  UoUan 
V.  EUia,  7  Jon.  545. 

Here  Howerton  was  called  upon  to  decide  a  grave  constitu- 
tional question,  in  favor  of  one  who  claimed  in  the  face  of  an 
act  of  the  Legislature,  the  decision  of  a  Judge,  the  deliberate 
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opiDion  of  the  Attorney  General,  and  the  uniform  practice  of 
all  the  departments  of  the  government  up  to  that  time.     To 
say  that  mandamus  will  lie  in  such  a  case  is  wholly  inad- 
missible. 
Judment  reversed,  demurrer  allowed  and  case  dismissed. 

Pee  CuEiAjtf.  Judgment  reversed. 

Rodman,  J.  I  concnr  in  so  much  of  the  opinion  of  Justice 
Bynum,  as  hold  that  there  is  no  such  oflBce  as  that  of  State 
Printer,  and  consequently  that  the  plaintitf  is  not  such  an 
officer.  With  this  opinion,  I  did  not  conceive  that  the  ques- 
tion of  the  appropriateness  of  the  remedy,  was  material  and  I 
have  not  considered  it. 

Settle,  J.  {Dissenting,)  I  do  not  propose  to  discuss  the 
questions  presented  for  decision  ;  but  I  merely  wish  to  state 
that  I  do  not  concur  in  the  opinion  of  the  majority  of  the 
Court,  believing,  as  I  do,  that  Clark  v.  Stanley^  66  N.  C.  59 ; 
People  v.  McKeey  68  N.  C.  429 ;  People  v.  Johnston^  Id.  471 ; 
People  v.  Bledsoe^  Id.  459  ;  People  v.  McGowan^  Id.  520,  and 
Uowerton  v.  Tate^  Id.  546,  were  well  decided,  and  applying 
the  principles  upon  which  those  cases  are  made,  to  stand  to 
the  case  before  us,  I  am  forced  to  the  conclusion  that  the  Pub- 
lic Printer  is  an  officer  of  the  State,  and  that  consequently  the 
Legislature  cannot  either  directly  or  indirectly  appoint  a  person 
to  discharge  the  duties  of  that  office. 

It  is  true  that  the  Legislature  have  professed  to  abolish  the 
office  of  Public  Printer,  just  as  they  professed  to  abolish  the 
offices  of  the  Boards  of  Directors  for  the  Asylum,  &c.,  but 
they  have  left  all  the  important  duties  heretofore  performed 
by  the  Public  Printer,  an  officer^  to  be  performed  by  the  Pub- 
lic Printer,  a  contractor*. 

Can  it  be,  that  such  a  play  upon  a  word,  can  change  the 
essence,  the  substance  of  a  thing  !  It  may  be  found  that  this 
Court  has  gone  too  far,  in  the  eases  referred  to.   I  do  not  think 


108  IN  THE  SUPREME  COURT. 

Bbowh  V,  TuBNXR,  Jb.,  and  Howbston,  Secretary  of  State. 

80 ;  but  certainly  the  opinion  of  the  majority  of  the  Court,  in 
this  case,  cuts  us  loose  from  our  moorings  and  puts  us  at  sea 
again. 

Keadb,  J.,  (dissenting.)  I  do  not  concur  in  the  decision  of 
the  Court.  It  significantly  ignores  the  recent  cases  of  StanJ^ 
V.  Vlark^  People  v.  Bledsoe,  People  v.  McKee,  People  v.  John- 
ston, c&Cy  which  were  supposed  to  have  settled  the  vexed  ques- 
tion as  to  what  are  oflBces  in  North  Carolina,  and  who  was  the 
api  minting  power  and  puts  everything  at  sea.  There  is  no 
more  important  business  than  that  of  printing  and  publishing 
the  laws,  and  the  reports  of  officers  and  institutions.  It  is  ex- 
pressly required  by  the  Constitution.  It  is  prescribed  in  detail 
by  several  acts  of  the  Legislature,  prior  to  our  present  Consti- 
tution, and  it  was  also  prescribed  by  law.  The  Public  Printer 
was  elected  by  the  Legislature,  with  a  provision  for  the  Gov- 
ernor to  fill  vacancies.  It  is  conceded  that  it  was  then  an 
office,  and  that  it  continued  to  be  an  office,  both  under  the  old 
Constitution  and  under  the  new  until  1869-'70,  when  the  Leg- 
islature passed  an  act  abolishing  the  office,  and  the  decision  is 
put  upon  the  ground  that  the  Legislature  did  then  abolish  the 
office,  and  that  it  had  the  power  to  do  so,  and  that  since  that 
act,  it  has  not  been  an  office,  but  a  mere  ministerial  business, 
which  may  be  done  under  contract  by  any  one  with  whom  the 
Legislature  may  contract,  and  by  his  administration,  if  he  die. 
I  admit  that  the  Legislature  did  abolish  the  office  as  said ;  and 
for  the  sake  of  the  argument,  I  admit  that  it  had  the  power  to 
do  so,  but  it  is  overlooked  that  what  the  Legislature  abolished 
in  February,  1870  (probably  to  get  clear  of  an  objectionable 
incumbent)  it  re-established  in  the  next  month,  March,  1870, 
so  that  we  have  this  case ;  an  office  exists  on  Monday ;  is  abol- 
ished on  Tuesday,  and  is  set  up  again  on  Wednesday.  What 
is  it  on  Thursday  i  An  undefined  duty,  ^^  mechanical,"  says  the 
decision.  An  office,  says  I.  What  practical  effect  is  the  abol- 
ishing act  ?  It  was  thought  to  be  of  no  effect,  and  therefore, 
is  not  brought  forward  in  Battle's  Bevisal.    It  was  admitted 
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by  the  Legislature  that  the  office  was  set  up  again  by  the  act 
of  March,  1870,  because,  in  the  next  year,  1870-'71,  they  passed 
another  act  abolishing  it  again,  which  would  have  been  a  vain 
thing  if  there  had  been  nothing  to  abolish.  But  the  abolishing 
act  of  1870-71  is  also  omitted  in  Banle's  Kevisal,  and  why? 
Because  the  office  was  re-established  by  several  acts  which  are 
brought  forth  in  Battle's  Revisal,  tit.  Public  Printing,  and 
the  duties  of  Public  Printer,  as  now  prescribed  by-law,  are  sub- 
stantially the  same  as  they  were  before  the  present  Constitu- 
tion, and  as  they  may  be  found  in  the  Revised  Code,  tit.  Pub- 
lic Printing.  If  it  was  an  office  then,  why  is  it  not  an  office 
now?  In  the  cases  cited  above,  the  Legislature  abolished  the 
officers  of  the  Board  of  Directors  for  the  Institutions,  and 
created  another  Board,  the  "  Board  of  Trustees,"  but  the 
powers  and  duties  of  the  Board  were  left  as  before,  and  there- 
fore, it  was  decided,  that  the  abolition  amounted  to  nothing, 
that  the  office  continued,  or  if  abolished,  was  set  up  again,  but 
now  the  decision  is  that  the  Legislature  may  kill,  but  cannot 
make  alive. 

I  have  said  that  since  the  act  abolishing  the  office,  it  has 
been  created  again,  and  exists  now  with  almost  precisely  the 
same  duties  and  powers,  as  for  a  great  many  years.  Compare 
Battle's  Revisal,  tit.  Public  Printer,  with  Revised  Code,  same 
title.  The  two  principal  alterations  are  that  the  public  bind- 
ing is  not  added  to  the  printing,  and  the  power  to  fill  vacancies 
is  not  given  to  the  Governor,  so  that  now,  if  the  Governor  has 
neither  the  power  to  appoint  to  the  office,  nor  to  fill  a  vacancy, 
we  have  this  case.  The  Public  Printer  is  elected  in  January 
and  dies  in  February,  the  office  is  vacant  until  an  administrator 
qualifies  the  whole  year.  Then  the  office  is  vacant  for  the 
whole  year,  and  no  public  printing  can  be  done  by  anybody, 
although  the  Constitution  requires  that  it  shall  be  done,  and 
although  it  is  more  important  to  print  and  publish  the  laws 
than  to  make  them ;  certainly  such  ought  not  to  be  the  law. 
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DANIEL    T.    JORDAN    v.    HENDERSON    COFFIELD    and  ^wife, 

MARY  E. 

Necessaries  for  which  an  infant  may  become  liable,  not  only  inclndes 
such  articles  as  are  absolutely  necessary  to  support  life,  but  also  those 
that  are  suitable  to  the  state,  station  and  degree  of  life  of  the  person, 
to  whom  they  are  furnished. 

The  plaintiff,  a  merchant,  furnished  the  feine  defendant  during  her  in- 
fancy and  just  before  her  marriage,  with  certain  articles,  among  which 
was  her  bridal  outfit,  and  a  chamber  set :  Hdd^  that  it  was  not  error 
i  he  Judge  below  to  charge  the  jury,  if  they  believed  that  the  arti- 
cles f lunished,  were  actually  necessary  and  of  a  fair  and  reasonable 
price,  the  plaintiff  was  entitled  to  recover. 

The  obligation  of  the  mother  is  not  the  same  as  that  of  the  father  to 
support  infant  children;  and  the  weight  of  authority  both  in  this 
country  and  in  England,  is  against  the  liability  of  the  mother  to  this 
burden,  except  under  peculiar  circmnstances. 

(The  cases  of  Smith  v.  Young,  2  Dev.  and  Bat.  26 ;  Hyman  v.  Gam,  3 
Jones,  111,  cited  and  approved.) 

Civil  aotion,  commenced  in  a  Justice's  Oonrt,from  whence 
it  was  carried  by  appeal  to  the  Superior  Court  of  Chowan 
county,  where  it  was  tried  before  Albertson,  J,  at  Fall  Term, 
1872. 

Plaintiff  seeks  to  recover  from  defendants  an  account  lor 
$104.25  with  interest,  under  the  following  state  of  facts: 

The  defendant  CoflSeld  and  wife,  Mary  E.,  (formerly  Mary 
E.  Gaskins,)  intermarried  in  January,  1870;  and  the  account 
of  the  plaintiff,  the  basis  of  this  action,  is  for  necessary  articles 
furnished  the  wife  just  before  her  marriage,  consisting  of  her 
bridal  outfit,  and  among  other  things  a  suite  ot  chamber  furni- 
ture, costing  $55 ;  all  which  articles  were  received  and  used  by 
defendants,  and  still  are  in  their  service  and  use,  except  such 
of  the  same  as  are  worn  out. 

It  was  proved  that  the  defendant,  Mary  E.,  was  the  daughter 
of  John  and  Mary  F.  Gaskins;  that  John  died  intestate  in 
1864,  leaving  a  widow  and  two  children,  the  feme  defendant 
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and  a  younger  sister ;  that  up  to  1869,  articles  furnished  the 
feme  defendant  and  her  sister,  by  the  plaintiff,  who  was  a  mer- 
chant in  Edenton,  were  charged  to  the  mother ;  but  since  J  869, 
the  plaintiff  charged  whatever  was  purchased  by  or  for  them, 
directly  to  themselves ;  for  the  reason  that  he  knew  that  the 
mother  was  in  embarrassed  circumstances,  owing  him  at  the 
time  a  debt  of  several  hundred  dollars,  to  secure  which  he  had 
to  purchase  a  mortgage  made  by  her  to  another  person.  W  hen 
the  mother  died  in  the  Fall  of  1871,  her  estate  was  insolvent. 
The  plaintiff  fnrther  proved,  that  at  the  time  he  changed  the 
manner  of  charging  the  articles  purchased  by  the  y^Tn^  defend- 
ant and  her  sister,  he  informed  her  and  her  mother  of  the  fact ; 
and  that  after  being  so  iniormed,  she,  the  feme  defendant,  sent 
for  him  and  ordered  the  goods  charged  in  the  account  sued 
upon  ;  that  the  articles  were  necessaries,  and  suitable  for  a  per- 
son in  the  social  condition  of  the  defendant,  Mary  £.,  and  that 
payment  therefor  had  been  frequently  demanded  and  refused. 
The  plaintiff's  clerk  tcFtiiied  to  the  same  thing  as  to  the  goods 
being  necessaries,  and  further,  that  he  delivered  and  charged 
the  most  of  them  himself,  and  that  the  account  was  correct. 

On  the  part  of  the  defendant,  it  was  proved,  that  at  other 
stores  in  Edenton,  articles  furnished  the  fem^  defendant  and 
her  sister  was  charged  to  the  mother ;  that  they,  the  daughters, 
had  DO  other  estate  than  an  interest  in  land  descended  from 
their  father,  upon  which  the  mother  had  dower,  and  from  which 
they  derived  no  income;  that  there  was  $1,000  in  the  hand^ 
of  an  attorney  in  Tennessee  belonging  to  the  sisters,  and  that 
their  mother,  who  was  administratrix  of  her  deceased  husband, 
had  recovered  some  $840  belonging  to  the  estate,  and  in  1868 
another  $1,000;  and  that  the  estate  was  worth  about  $4,000, 
all  of  which  facts  were  known  to  the  parties. 

Upon  the  cross-examination,  the  plaintiff  showed,  that  the 
acoonnts  referred  to  were  for  small  amounts,  some  of  which 
were  still  unpaid.  Other  witnesses  proved  that  the  credit  of 
the  mother  in  1869-70  was  foiling,  whilst  some  testified  that 
in  1869  she  was  regarded  as  solvent.    The  defendant,  Coffield, 
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demand  for  the  pajment  of  the  accoimt  had  ever 
)  him ;  on  his  croBe-exami nation  he  stated  that 
larged  were  now  in  the  posBeseion  and  nee  of  him- 
It  was  also  proved,  that  the  bond  of  the  ad- 
the  mother,  wae  worthlees. 

charged  the  jurjr,  that  if  they  beHeved  that  the 
lied  by  plaintiff^  were  actually  neceesary,  and  of 
leonable  price,  then  the  plaintiff  was  entitled  to 
eDdantB  excepted. 

etnrned  a  verdict  in  favor  of  the  plaintiff,  for  the 
31,  of  which  $104.25  ia  principal  money,  bearing 
the  IStli  day  of  November,  1872.  Judgment  in 
th  the  verdict,  and  appeal  by  defendants. 

Pruden  and  Smith  <£  Strong,  for  appellants. 

re,  contra: 

e  necessaries,  is  a  mixed  question  of  law  and  fact. 
«^,  2  Dev.  &  BaL,  26. 

indant  Mary,  d-um  sola  was  liable.  DaUon  v. 
N.  C,  83 ;  Bradahaw  v.  Eaton,  5  Bing.  N.  0., 
I.  Cain,  3  Jones'  Law,  111,  is  also  in  point.  Par- 
acts,  chap.  17,  sec.  3  ;  Evaaey  v.  Jiountree,  Bnsb. 
.pply  in  onr  case ;  this  defendant  had  no  guardian, 
bility  of  mother  to  pay  the  debt,  she  was  not  re- 
ireoDS  on  Oontracts,  pp.  308  and  809 ;  Da/md  v. 

BBS.  97. 

;  as  to  liability  of  the  husband  wae  made  in  Conrt 
)  liability  for  debt  of  his  wife  contracted  dum 
oneidered  in  this  Oonrt,  it  is  snbmitted,  that  since 
le  has  retained,  and  now  retains,  a  set  of  chamber 
th  $55,  in  his  possession, 
event,  any  debt  contracted  by  bia  wife,  and  for 
I  liable,  can  be  collected  from  him  ;  the  statate  in 
>  having  become  a  law  sioce  this  contract  and 
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Does  the  Constitution  of  1868  effect  any  change  ?  Previous 
to  that  time  the  husband  only  became  entitled  to  personal 
property,  on  condition,  he  reduced  the  same  into  possession. 
The  idea  that  the  husband  was  liable  simply  because  he  ac- 
quired the  property  of  the  wife  by  marriage,  is  hardly  con- 
sistent with  the  law.  Suppose  the  wife  had  no  property.  The 
husband  was  still  liable  for  her  debts  contracted  dum  sola. 

Settle,  J.  The  plaintiff",  who  is  a  merchant,  furnished  to 
the  feme  defendant  certain  articles,  just  previous  to  her  mar- 
riage, consisting  of  a  chamber  set  and  other  articles,  consti- 
tuting her  bridal  outfit,  amounting  in  all  to  the  value  of  one 
hundred  and  four  dollars  and  twenty -five  cents.  It  is  conceded 
that  the  chamber  set  is  still  in  the  possession  and  use  of  the 
defendants. 

To  the  plea  of  infancy,  the  plaintiff  replies,  necessaries. 

The  evidence  in  regard  to  the  estate  and  degree  of  the  feme 
defendant  is  set  forth  in  the  record. 

His  Honor  charged,  that  if  the  jury  believed  the  articles 
furnished  were  actually  necessary,  and  of  a  reasonable  price, 
the  plaintiff  was  entitled  to  recover.  The  record  simply  states 
that  the  defendant  excepted.  But  we  see  no  objection  to  this 
charge. 

In  Smith  V.  Yoimg^  2  Dev.  &  Bat.,  26,  Daniel,  J.,  states 
the  rnle  governing  such  cases  with  great  clearness.  He  says  : 
"The  question  whether  necessaries  or  not,  is  a  mixed  question 
of  law  and  fact,  and  as  such  should  be  submitted  by  the  Judge 
to  the  jury,  together  with  his  directions  upon  the  law ;  whether 
articles  furnished  to  an  infant  are  of  the  classes  for  which  he 
is  liable,  is  matter  of  law ;  whether  they  were  actually  neces- 
sary and  of  reasonable  price,  is  matter  of  fact  for  the  jury.'^ 

In  addition  to  the  authorities  cited  by  the  learned  Judge,  ini 
support  of  this  proposition,  we  wculd  add  the  recent  case  ot 
Ryder  v.  WoTriiyvDell^  decided  in  the  Court  of  Exchequer,  and 
reported  in  Law  Reports  of  1868-'9,  page  31. 

Hig  Honor  is  to  be  understood  as  holding  the  artides  fhr- 
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of  the  class  for  which  the  defendant  would  be 
ppears  from  the  record  that  there  wbb  evideDce, 
il  left  to  the  jur}',  aod  from  which  the;  might 
found  that  the  articles  were  neeesdaiy  to  one 
and  condition  of  the  defendant,  and  that  they 
able  price.  There  is  an  exception  to  the  general 
nbnt  is  incapahle  of  binding  himeelf  by  a  con- 
t  in  favor  of  tradesmen,  bat  for  the  benefit  of  the 
,  in  order  that  he  may  obtain  neceeearieB  on  a 
•Tell  said  in  Hyman  v.  Cam,  3  Jones,  111,  "in- 
)r  be  held  liable  to  pay  for  necessary  food,  clotb- 
for  the  want  of  credit,  to  be  left  to  starve." 
to  understand  by  the  word  necessaries,  only  snch 
.bsolutely  necessary  to  support  life,  hut  it  includen 
lee  as  are  suitable  to  the  state,  station  and  degree 
f>eraon  to  whom  they  are  furnished.  Petera  v. 
,  &  W.,  46. 

le  point  is  not  distinctly  made,  upon  the  record, 
)em  that  the  defendant  relies  somewhat  upon  the 
nother  was  bound  to  support  her,  notwithstand- 
Dt  she  had  some  eet&te  of  her  own.  The  ohliga- 
lother  is  not  the  same  as  that  of  the  father  to 
.  children,  and  the  weight  of  authority,  both  id 
iiid  in  England,  is  against  the  liability  of  the 
1  bnrden,  except  nnder  peculiar  drcmnBtancee. 
[)on.,  5th  ed.,  p.  308. 
*tified  that  there  is  no  error. 

f,  Jadgment  affirmed. 
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STATE  on  the  relaition  of  GEORGE  W.  FOUST  t?.  R  M.  STAFFORD 

and  others^ 

Id  an  action  against  a  Sheriff  for  negligence  and  not  using  due  diligence 
in  endeavoring  to  collect  a  judgment,  the  execution  on  which  had 
been  regularly  placed  in  his  hands,  the  defence  being  that  the  execu- 
tion was  holdup  by  direction  of  the  plaintiff ;  and  on  the  trial,  the  jury 
find  aU  issues  in  favor  of  the  defendant:  Hdd^  that  it  was  no  ground 
for  a  new  trial,  that  the  jury  failed  to  give  the  plaintifi  nominal  dam- 
ages, under  the  instruction  of  the  Court. 

Civil  action,  tried  before.  TourgeCy  J.^  and  a  jury  at  the 
Fall  Term,  1871,  of  Gttilfobd  Superior  Court;  and  after- 
wards, to-wit :  26  April,  1872,  determined  by  his  Honor  at 
Chambers. 

The  plaintiff  brought  this  action  against  the  defendant,  Staf- 
ford, who  was  Sheriff  of  Guilford,  and  others,  his  sureties^ 
alleging  that  in  1867,  he,  the  plaintiff*,  obtained  a  judgment  in 
the  Court  of  Fleas  and  Quarter  Session  of  that  county,  against 
one  Wharton  and  one  Coble  for  $313.50  and  costs ;  that  he 
caused  to  be  issued,  17th  December,  1867,  a  fieri  facias  on 
said  judgment,  which  came  into  the  hands  of  the  defendant, 
Stafford,  who  from  the  want  of  due  diligence  and  by  reason  of 
negligence,  failed  to  make  the  money,  whereby  it  was  lost  to 
liie  plaintiff. 

In  his  answer,  the  defendant,  Stafford,  admits  the  receipt  of 
the  execution,  and  the  fact,  that  at  the  time,  the  judgment 
might  have  been  collected  out  of  Coble,  one  of  the  judgment 
debtors,  (Wharton  being  admitted  by  all  parties  to  be  insol- 
vent,) and  relies,  as  a  defence,  and  so  alleges,  that  the  execu- 
tion was  held  up  by  the  direction  of  the  plaintiff,  until  Coble 
himself  became  insoluent. 

On  the  trial,  the  jnry  found  all  the  issues  in  favor  of  the  de- 
fendants, when  the  plaintiff  gave  notice  of  an  appeal  to  this 
Court.    The  record  sent  up  then  states : 

"  Afterwards,  to-wit :  the  26th  of  April,  1872,  at  Chambers 
in  Greensboro,  the  following  proceedings  were  had : 
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Superior  Court — Guil/ard  County  : 

State  on  the  relation  of  '\ 

G.  W.  Foust,  plaintiif  [   At  Chambers,  at  Greensboro, 

agaiTist  y     Saturday,  the  26th  day  of 

R.  M.  Stafford,  defendant  |      April, 

and  others.  j 

In  the  action  a  verdict  and  judgment  having  been  rendered 
in  favor  of  the  defendants  at  Fall  Term,  1871,  and  the  plaintiff 
having  moved  at  the  trial  term,  for  a  new  trial,  on  the  ground 
that  the  jury  should  have  rendered  a  verdict  in  favor  of  the 
plaintiff  for  nominal  damages,  according  to  the  instructions  of 
the  Court,  and  said  motion  being  continued  regularly  at  Cham 
bers,  from  time  to  time,  until  this  time :  on  consideration  of 
the  motion,  the  Court  being  satisfied,  that  the  relator,  accord- 
ing to  the  charge  of  the  Court,  was  entitled  to  a  verdict  for 
nominal  damages  and  no  more  ;  and  the  defendants  offering  to 
pay  a  j^enny  and   costs,  and  forthwith  doing  the  same:  there 
upon,  it  is  adjudged  by  the  Court,  that  the  motion  for  a  new 
trial  be  overruled. 

A.  W.  TOURGEE,  Judge,  &c. 

From  which  judgment  the  plaintiff  appeals,  and  assigns  for 
error,  the  refusal  of  the  Judge  to  grant  the  new  trial  asked 
for,  on  the  statements  and  admissions  contained  in  the  order 
(judgment)  itself. 

ScoUy  for  appellant. 

DiUa/rd^  Gilmer  <j&  Smith,  contra. 

Settle,  J.  This  is  an  action  upon  a  sheriff's  bond,  in  which 
he  and  his  sureties  are  sought  to  be  held  liable,  for  his  failure 
to  collect,  under  a  fi.  fa.,  placed  in  his  hands,  a  debt  of 
$313.50  with  interest  and  costs,  due  by  judgment  from  T.  G. 
Wharton  and  David  Coble,  the  defendants  in  the  execution,  to 
the  relator. 

It  appears,  from  the  complaint  in  this  action,  that  at  the  time 
of  the  rendition  of  the  judgment  against  Wharton  and  Ooble^ 
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the  defendant  Wharton  was  wholly  insolvent,  and  that  he  has 
continued  so  ever  since ;  and  further,  that  Coble  soon  thereafter 
became  whoUly  insolvent ;  but  it  is  insisted  that  "  by  the  want 
of  dae  diligence,  and  by  the  reason  of  the  negligence  "  of  the 
defendant  Stafford,  the  relator  has  lost  his  debt. 

The  defendant  Stafford  admits  that  when  the  execution 
came  into  his  hands,  the  money  might  have  been  made  out  of 
at  least  one  of  the  defendants,  but  he  avers  that  the  execution 
was  withheld,  and  indulgence  given,  by  the  direction  of  the 
relator. 

Upon  these  pleadings,  the  parties  go  the  jury,  who  find  all 
issues  in  favor  of  the  defendants. 

So  we  are  to  take  it  that  the  defence  relied  upon  is  true,  and^ 
if  so,  it  was  a  complete  defence,  and  the  verdict  should  not 
have  been  disturbed. 

But  the  plaintiff  moved  his  Honor  for  a  new  trial,  upon  the 
ground  that  the  jury  had  not  given  nominal  damages,  in  ac- 
cordance with  the  instructions  of  the  Court,  and  thereupon 
bis  Honor,  as  appears  from  the  judgment  which  he  signed, 
and  which  is  sent  by  counsel  who  settled  the  case  to  this 
Court,  "  being  satisfied  that  the  relator,  according  to  the  charge 
ol  the  Court,  was  entitled  to  a  verdict  for  nominal  damages^ 
and  no  more;"  permitted  the  defendant  to  pay  a  penny  and 
the  costs,  and  overruled  the  motion  for  a  new  trial. 

Thereupon  the  plaintiffs  appealed.  There  is  no  assignment 
of  errors,  in  the  charge  of  his  Honor,  and,  as  already  said,  as 
far  as  we  can  see  from  the  case  agreed  by  counsel,  he  might 
have  well  refused  to  disturb  the  verdict  in  any  manner. 

However,  since  he  did  so,  and  the  plaintiff' was  still  dissatis- 
fied, the  charge  of  his  Honor  should  have  been  set  forth,  or 
at  least  there  should  have  been  some  assignment  of  errors,  in 
order  that  this  Court  might  pass  intelligently  upon  tlie  case. 

Upon  the  record  before  us,  we  must  say  that  there  is  no 
error. 

Pee  Cubiah.  Judgment  aflSrmed- 
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Bank  or  Ceablottb  e.  R.  F.  and  J.  H.  Datidbom. 

CHABLOTTB  v.  R.  P.  airf  J.  M.  DAVIDSON. 

Dte  payable  in  Confederate  currency  in  1863,  is  a  con- 
wn«j/,  and  not  a  contract  to  deliver  specific  articlee: 
er  of  the  money  at  the  day  does  not  Batiafy  the  debt,  but 
3  interest. 

on  BQch  note,  where  tb»  money  tendered  had  been  re- 
« li«ld,  that  aUboogh  the  defendant  need  not  biing  int» 
if  ederat«  money,  now  worthleaa,  he  should  have  accom- 
ea  by  a  paym^it  into  Court  of  the  statutory  equiralent 
ederate  money :  &ld  further,  that  the  plaintifi  was  en- 
■est  from  the  date  of  the  service  of  his  emmmoiiB. 
nwd,  68  N.  C.  Rep.  884 ;  Ca^  v.  Easing,  67  N.  C.  Rep. 
i  approved.) 

3N,  Kon  a  noto  giren  io  1863,)  tried  betore  bi» 

i  Moore,  at  tbe  Julj  {Spedal)  Ttirm,  1873,  of 

s  Superior  Conrt. 

verdict,  the  Court  gave  jndgmeQt  for  the  scale 

Qote  at  its  date,  with  interest  from  the  rouditioa 

lent.    PlaiDtiff  appealed. 

wrtioeDt  to  tbe  deeieioo  io  tbie  Coort  are  follj 

opinion  of  Justice  Sodhait. 

wn,  for  appellact. 

er  and  refasal  oS  payment  in  Confedeiate  nonej. 

.  Waii^Ty  6&  N.  C.  Bep.  91 ;  same  oase,  66  N.  O. 

tender  is  of  no  arail  nnlees  aceompanied  by  a 
iDonej  into  Coirt  of  the  amonnt  admitted  to 
\Mni  V.  Briggs,  65  N.  C.  Rep.  189. 
s  ot  tfaie  State  have  habitoallj  treated  notes  pay>- 
federate  money  aa  having  all  the  attribntes  c^ 
lOtes,  and  a  tender  tA  the  like  money  in  payment 
ich  the  payee  refuses  to  receive,  vrill  not, bar  tb* 
m  y.  Sherrard,  68  K.  C.  Eep.  334.  See  Battle'a 
31. 
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Bammger  and  McCorJde  dk  Ba/Uey^  contra. 

Cable  V.  Hardmj  67  N.  0.  Rep.  472,  has  this  head  note,  and 
is  exactly  in  point : 

"  Where  a  note  was  ^ven  in  1862  for  a  loan  of  Confederate 
money,  and  afterwards  in  1864,  the  obligor  tendered  the 
amount  due  in  Confederate  currency,  a  portion  of  which  was 
received  and  a  new  note  given  for  remainder :  It  was  hdd^ 
that  the  old  debt  must  be  regarded  as  paid  and  the  transaction 
a  new  loan  and  the  scale  applied  as  of  that  debt." 

In  the  present  case,  the  note  was  dated  26th  of  October, 
1869,  and  was  made  due  and  payable  sixty  days  after  the  7th 
of  November,  1863.  The  jury  found,  and  the  case  shows, 
that  this  note  was  in  renewal  in  part  of  two  other  notes  then 
falling  due,  also  payable  in  Confederate  currency,  one  of 
$15,000,  dated  February  28th,  1863,  and  one  of  $10,000,  dated 
May  23d,  1863 — the  residue  of  said  two  notes  being  then 
paid  off. 

The  jury  further  found,  and  the  case  also  states,  that  it  was 
part  of  the  contract  that  it  was  to  be  paid  in  Confederate  cur- 
rency, and  "  that  the  same, was  duly  tendered  at  the  maturing 
of  the  note." 

The  rule  as  to  bringing  the  money  into  Court  can  have  no 
application  to  a  contract  of  this  kind.  That  rule  applies  when 
a  defendant  admits  a  specific  subsisting  debt,  payable  in  a  cur- 
rency recognized  by  the  Court,  and  which  the  party  also  ten- 
ders to  the  Court.  But  in  all  Confederate  contracts  a  public 
statute  intervenes  and  applies  new  rules  for  ascertaining  the 
value  of  such  contracts,  and  makes  them  payable  in  another 
and  a  very  different  currency.  The  dicta  in  several  late  cases 
would  seem  to  apply  the  old  rule.  But  consider  Johnston  v. 
Orawfcyrd,  Phill.  342 ;  TerreU  v.   Walker,  65.  N.  C.  Rep.  91. 

Rodman,  J.  On  the  26th  of  October,  1863,  the  defendant 
was  indebted  to  the  plaintiff  by  one  note  for  $15,000,  dated 
and  made  28th  of  February,  1863,  and  by  another  for  $10,000, 
dated  and  made  29th  of  May,  1863.     On  said  26th  of  Octo- 
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ber,  defendant  paid  all  of  the  $15,000  note  except  $2,820.50, 

and  all  of  the  $10,000  note  except  |2,179.50,  (the  two  sums 

remaining  nnpaid  amounting  to  $5,000.)     In  payment  of  this 

defendant  gave  the  note  sued  on  in  tliis  actioQ, 

ated  on  said  2tith  of  October,  and  payable  at  sixty 

h  ot  November,  1863. 

eed  at  tho  timo,  that  the  note  shoold  be  paid  in 
currency,  but  this  agreement  wae  not  inserted  iu 
)te,  n^hich  was  payable  in  dolJarB  generally.  Od 
s  maturity,  the  defendant  tendered  to  the  plaintiff 
nnt  of  the  note  in  Confederate  currency,  which 
rcfuRed  to  receive.  The  summons  in  this  action 
jn  the  17th  of  December,  1868,  returnable  to 
I,  1869,  of  Mecklenburg  Snperior  Court,  It  does 
n  what  day  the  enmmons  was  served. 
se  three  questions  are  made; 
^aa  the  eftect  of  the  tender  on  the  7th  of  January, 

t  date  is  the  legislative  scale  to  be  applied  ? 
what    time   does   interest   run    on  the   principle 

'e  recently  said  in  several  cases,  that  contracts 
now  betore  ua,  have  been  always  regarded  by  the 
and  by  this  Court,  as  contracts  to  pay  numey,  and 
ct8  to  deliver  specitie  articles.  Woolen  v  Sher- 
^.  334,  and  that  consequently,  the  etfect  of  a  ten- 
a  not  to  discharge  the  debt,  but  merely  to  stop 
That  this  is  the  law  of  contracts  to  pay  money 

settled.  It  is  so  laid  down  iu  all  the  text  books, 
low  from  the  rnle  that  a  plea  of  tender  must  aver 
iidant  has  always  been  ready  and  willing  to  pay, 

accompanied  by  a  payment  of  the  money  into 
i  use  of  the  plaintiff.  An  omission  to  pay  the 
)ourt  makes  the  plea  a  nullity,  and  plaintiff  may 
[it.  Bray  v.  Booth,  1  Jiarnes  131;  KeUier  v. 
ra.  638. 
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There  are  two  eases  however,  directly  decisive  of  the  ques- 
tion, as  to  deserve  being  quoted.  Dent  v.  Dunn.  ijx\,^  3 
Camp,  296,  was  an  action  on  two  notes.  The  defendant  had 
given  her  agent  a  sum  ot  money  for  the  purpose  of  taking 
them  up;  the  agent  went  to  the  plaintiff  and  offered  to  pay 
principal  and  interest  on  having  the  note  delivered  to  him,  but 
the  plaintiff  having  mislaid  the  notes,  could  not  deliver  them. 
The  agent  afterwards  failed  with  the  money  in  his  hands.  The 
notes  were  not  discovered  until  a  short  time  before  the  com- 
mencement of  the  action.  Lord  Ellknbobough  said  a  tender 
could  not  extinguish  the  debt,  but  the  interest  ought  to  stop 
from  the  offer  to  pay. 

In  Dyer,  there  are  several  cases  on  the  effect  of  a  tender  in 
debased  money,  bnt  none  ot  them  appear  to  have  been  decided, 
except  Pong  v.  John  de  Lmdsay^  82  a.  which  is  thus  digested : 
'^If  at  the  time  appointed  for  payment,  a  base  money  be  cnr- 
rent  in  lieu  of  sterling,  tender  at  the  time  and  place,  ot  that 
base  money  is  good,  and  the  creditor  can  recover  no  other." 
Probably  the  base  mone}^  was  still  current  at  the  time  of  the 
trial.  See  also  anonymovs  case  p.  72.  These  old  cases  are 
referred  to,  rather  as  being  curious,  than  as  authorities. 

In  Dixon  v.  Glark^  5  Man.  Gr.  and  Scott,  C.  B.  366.  (57. 
E.  C.  L.  R.)  which  was  elaborately  argued,  Wilde,  C.  J., 
says:  "In  actions  of  debt  and  assumpsit,  the  principle  of  the 
plea  of  tender,  in  our  apprehension,  is,  that  the  defendant  has 
been  always  ready,  toiyours  prists  to  perform  entirely  the 
contract  on  which  the  action  is  founded  ;  and  that  he  did  per- 
form it,  as  far  as  he  was  able,  by  tendering  the  requisite  money ; 
the  plaintiff  himself  precluding  a  complete  performance  by 
refusing  to  receive  it.  And,  as  in  ordinary  cases,  the  debt  is 
not  discharge  by  such  tender  and  refusal,  the  plea  must  not 
only  go  on  to  allege  that  the  defendant  is  still  ready,  unoore 
pristj  but  must  be  accompanied  by  a  profert  in  curiam  of  the 
money  tendered.  If  the  defendant  can  maintain  this  plea, 
although  he  will  not  thereby  bar  the  debt,  (for  that  would  be 
inconsistent  with  the  vncore  prist  and  profert  in  curiam^  yet 
he  will  answer  the  action  in  the  sense,  that  he  wHJ  recover 
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bis  coete  of  defence  against  the  plaintiff,  in  whicL 
lea  of  tender  is  eeaentially  difiercnt  from  that  of 
ooney  into  Court." 

ct  to  the  averment  of  toujoura  prist,  if  the  plain- 
'y  it,  he  avoids  the  plea  altogether."  "  Codbo- 
a  by  the  acceptor  of  a  bill  or  the  maker  of  a  note 
>08t  diem  is  bad,  notwithstanding  the  tender  is  of 
f  the  bill  or  note,  with  interest  from  the  day  it 
ip  to  the  day  of  the  tender,  and  notwithstanding 
;gs,  that  the  defendant  was  always  ready  to  pay, 
m  the  time  of  tlie  tender,  ae  the  plea  waB  in 
eploe,  8  East,  but  also  from  the  time  when  the 
ecame  payable,"  For  American  cases,  see  ^ay- 
lard  la  Johns,  274;  2  Para.  Bills  and  Notes  621 ; 
sear,  34  N.  J.  Law,  5  Broom  496. 
r  to  this  question  is  governed  by  the  decision  in 
din,  67  N.  C.  472.  The  scale  must  be  applied  at 
le  note.  The  former  debts  were  discharged  by 
d  satisfaction  upon  which  the  note  sued  on,  was 

such  a  transaction  is  a  discharge  and  satisfaction 
>te  Bee  Am.  Note  to  Cumber  v.  Waje,  1  Smith 
citing  Sutton  v.  Albatross,  2  Wall,  and  10  Ser- 
wle  75,  Bank  of  U.  S.  v.  Dantd,  12  Peters  34, 
tail,  1. 

ivas  a  constant  depreciation  of  Confederate  cur- 
lie  may  seem  a  hard  one.  But  wo  must  look  to 
I  of  the  parties  at  the  time.  There  can  he  no 
e  parties  intended  to  discharge  and  destroy  the 

create  a  new  one ;  and  althongb  they  did  not 
all  the  consequences,  yet  we  must  give  to  their 
igitimate  consequences ;  otherwise  we  should  now 
ig  to  make  a  contract  for  the  parties  which  they 
make. 

)int  has  not  before  been  presented  to  i:s.  We 
er,  that  by  the  application  of  admitted  principles, 
3r  it  equitably. 
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A  tender  after  the  day  has  no  effect,  because  the  defendant 
cannot  eustain  the  averment  in  his  plea,  that  he  was  always 
ready,  and  a  pica  which  averred  that  he  had  always  been  ready 
since  the  tender  would  be  had  Turner  v,  Ooodwin^  Stark  150  ; 
Hcibdmiy  v.  Tuke^  Willis  682 ;  Say  18 ;  Dixon  v,  Clarke^  a/nte. 
For  the  same  reason,  if  after  the  tender,  the  creditor  demands 
payment,  which  is  refused,  the  interest  runs  at  least  from  the 
demand,  Spyhey  v.  Hyde^  1  Camp.  181,  5  B.  and  A.  630 ;  Goore 
V.  CaUaway^  1  Esp.  115. 

Ordinarily  a  plea  of  tender  must,  as  we  have  seen,  be  accom- 
panied by  a  payment  into  Court ;  and  hence  in  the  case  of  an 
ordinary  contract,  to  pay  money,  this  question  could  never 
arise.  We  agree  that  as  the  Confederate  currency  had  become 
entirely  worthless  before  this  action  was  brought,  there  was 
no  reason  why  that  should  have  been  brought  into  Court  along 
with  the  plea  of  tender.  But  the  defendant  could  have  accom- 
panied his  plea  by  a  payment  into  Court  of  the  statutory  equiv- 
alent for  the  Confederate  currency,  to-wit,  its  value  according 
to  the  scale ;  and  it  was  his  duty  to  do  so.  If  this  action  had 
been  brought  before  the  legislative  adoption  of  the  scale,  it 
might  have  been  different,  as  in  that  case  the  defendant  could 
not  have  known  with  certainty  the  amount  of  his  indebted- 
ness, and  the  plaintiff's  demand  would  have  been  in  the  nature 
of  unliquidated  damages,  in  which  a  plea  of  tender  is  imprac- 
ticable. But  in  1868,  the  sum  due  to  the  plaintiff  might  have 
been  precisely  known.  We  think  plaintiff  is  entitled  to  in- 
terest from  the  service  of  the  summons,  or,  as  that  is  not 
stated,  and  it  must  be  presumed  to  have  been  soon  after  the 
issue  of  the  summons  from  the  date  oi  its  issue. 

The  judgment  below  is  partly  affirmed,  and  partly  reversed, 
and  judgment  will  be  entered  in  this  Court  in  conformity  with 
this  opinion.    Neither  party  will  recover  costs  in  this  Court. 

Feb  Cubiam.  Judgment  accordingly. 
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)KB8'  adm'r.  v.  J08IAH  COWLES  and  others. 

misoiy  note,  dated  March,  1868,  payable  on  demand, 
Ipon  applying  the   Legishitive  scale  at  the  time  the 
and  not  when  payment  was  demanded. 
otte  V.  Dacidson,  next  proceeding. 

(to  recover  a  promiseorj  note,)  tried  before 
ge  Atbertson,  at  the  August  (Special)  Term, 
r  Superior  Oonrt. 

t,  1870,  the  caBC  was  submitted  to  a  jury,  wLo 
let  iD  favor  of  the  plaintiff  for  $2000,  the  full 
note  sued  upon,  with  intereet  from  the  date 
ote  waB  dated  2d  March,  1S73,  and  made  pay. 
In  their  verdict,  the  jury  in  applying  the 
B  the  value  of  the  note  in  cnrrency,  adopted 

demand,  to  wit,  Marcli,  1864,  as  the  proper 
1  ile  value  ;  and  the  plaintiff,  insisting  that  the 
applied  at  the  date  of  the  note,  moved  for  a 
cordance  therewith,  notwithstanding  the  ver- 
ion  was  continued  until  tho  last  August  Term, 
:  refused  the  plaintiff's  motion,  whereupon  he 

Bailey,  for  appellant,  cited  and  relied  upon  the 
r,  chap.  44 ;  Sanders  v.  Jarmin,  67  N.  C.  Rep. 
wrdin,  Ibid  472  ;  TerreU  v.  Walker,  66  N.  O. 
Urmilton  v.  Person,  2  Hay.  236 ;  Bruton  v. 
Rep.  372. 

ir  defendant,  in  tliis  Court 

There  is  nothing  in  this  eaee  to  distinguieh  it 
receding,  Bank  of  Charlotte  v.  Davidson,  and 

cases  of  a  similar  character.  The  legislative 
iplied  at  the  date  of  the  note.  Tho  Legislature 
t  it  equitable  that  in  all  eaaes  whether  upon 
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loans  of  Confederate  money  or  on  piirehasea  of 
lorrower  or  j^'^'^chaser  should  mpay  the  vahie 
ceived.  Siicb  contracts  were  not  looked  on  as  co 
liver  Btocks  or  gpccttic  articles  of  fluutiinting  vah 
damages  for  llie  breach  would  be  the  price  of  sii 
the  day  of  delivojy.  We  have  felt  oni-selves  boii 
tent  and  language  of  the  act,  and  we  have  no  rei 
that  the  assiiuted  equity  upon  wbicli  the  act  waB 
the  one  really  and  properly  applicable  to  such  cai 

We  do  not  tliitk  that  it  makes  any  material  d 
the  note  sued  on,  was  payable  on  demand,  or  ( 
option  of  the  makers ;  or  tliat  it  expressed  on  il 
was  payable  in  Confederate  money. 

Judgment  below  reversed  and  judgment  ma; 
here  in  eonforinity  with  this  opinion. 

Pek  OtiBiAM.  Judgmei 


JAME8  McCOT  i.  Wu.  C.  WOOD,  Adm 

A  and  B  in  January,  1873,  entered  into  a  verbal  agreemen 
caltivate  A's  farm  that  year,  A  fumialiing  the  teams  a 
was  also  to  advance  money  during  the  year  to  pay  the 
advances  were  to  to  be  a  lien  on  B's  shjire  of  the  crop 
cro[i  was  gathered,  A  was  to  have  two  thirds  thereof  t 
In  September,  B  aseigned  to  C,  the  plaistifE,  his  inteM 
to  secnre  a  debt,  and  during  the  same  month  died ;  A 
B's  estate,  and  filed  a  lien  on  his  part  of  the  crop  to  sec 
he  had  advanced  for  labor,  and  for  gathering  the  crop 
Brld,  that  A,  the  defendant,  was  entitled  to  be  pai< 
vanced  for  bouaing  the  crop;  and  that  for  the  amount 
borers,  he  was  subrogated  to  their  right  of  an  incoh 
crop  in  preference  to  the  claim  of  the  plaistiff. 

(Cases  of  Smith  v.  McLeod,  8  Ired.  Eg.  890 ;  Bli^neood  v 
380 ;  Warren  v.  Woodard,  at  this  term,  cited  and  appn 


126  m  THE  SUPREME  COURT, 

McCoy  v.  Wood  Adm'r. 

JJ^ Civil  action,  (commenced  bj  warrant,  and  carried  up  to 
the  Superior  Court  of  Chowan  County,  by  appeal,)  v  here  it 
was  heard  and  determined  by  Albertson^  e/".,  at  Fall  Term, 
1873,  upon  the  following  case  agbeed  : 

"  A  verbal  agreement  was  made  in  January,  1872,  between 
defendant.  Wood,  and  his  intestate,  Miller,  that  his  intestate, 
Miller,  should  cultivate  his  farm  for  that  year.  Defendant  was 
to  furnish  the  team  ;  Miller  to  furnish  labor  and  cultivate  and 
house  the  crop,  and  deliver  to  defendant  two-thirds  of  the  crop 
made.  It  was  agreed  that  Wood  should  advance  money  to 
pay  for  labor,  and  that  the  crop  should  be  bound  for  such  ad- 
vances. 

In  September  of  that  year,  the  intestate  conveyed  to  plain- 
tift*  his  interest  in  the  growing  crop  on  defendant's  land,  to 
sscure  a  debt  of  $75,  which  conveyance  was  duly  registered. 
Intestate  died  the  last  of  September,  1872,  before  any  part  of 
the  crop  was  gathered,  and  defendant  administered  on  his 
estate,  and  had  the  crop  gathered  and  sold. 

During  the  year,  and  before  the  execution  of  the  trust  to  the 
plaintiff,  the  defendant.  Wood,  paid  in  money  for  labor  em- 
ployed in  making  the  crop,  the  sum  of  $ — ,  and  expended  in 
gathering  his  intestate's  part  of  the  crop,  the  further  sum  of 
$ — .  As  soon  as  the  crop  was  gathered  and  prepared  for 
market,  the  defendant.  Wood,  caused  his  claim  for  advances  to 
be  filed  as  a  lien  in  the  proper  office.  The  intestate's  part  of 
the  crop  sold  for  $ — .  The  defendant  expended  money  in 
securing  the  crop  after  the  death  of  the  intestate. 

It  was  agreed  that  this  latter  sum  was  to  be  re>paid  to  the 
defendant,  before  the  plaintiff's  claim.  It  was  also  agreed,  that 
if  his  Honor  was  of  opinion,  that  if  the  lien  on  the  crop,  filed 
by  defendant,  for  money  paid  for  labor,  prevailed  over  the 
claim  of  the  plaintiff,  then  judgment  should  be  entered  for 
$ — ;  but  if  his  Honor  was  of  opinion,  that  the  defendant. 
Wood,  had  no  lien  on  the  crop  for  those  payments,  then  plain^ 
tiff  was  to  have  judgment  for  his  full  demand,  $ — ." 

TJpoii  consideration,  his  Honor  being  of  opinion  with  the 
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plaintiff,  gave   judgment  for  his  full  demand :    from  which 
judgment,  defendant  appealed. 

No  counsel  in  this  Court  for  appellant. 
A.  M.  Iiloorej  for  plaintiff,  submitted. 

■ 

That  the  judgment  of  the  Court  is  correct. 

Ist.  The  intestate  conveyed  his  interest  in  crop  to  plaintiff— 
the  conveyance  was  recorded  during  his  life — and  has  prece- 
dence over  the  account  filed  by  defendant. 

To  create  a  lien  for  advances  for  agricultural  purposes,  eh. 
1,  laws  1866-'67,  must  be  strictly  followed. 

2d.  The  debt  for  which  defendant  claims  preference,  was 
one  due  by  intestate  to  Wood  &  Hathaway.  It  was  charged 
to  defendant,  and  evidence  by  Hathaway  to  establish  it  was  in- 
competent. 

SoDHAN,  J.  It  appears  from  the  case  agreed  that  the  whole 
object  of  this  action  is  to  determine  the  priority  between  the 
liens  oi  the  plaintiff  and  defendant  respectively,  upon  the  crop 
raised  by  Miller.  But  for  that  agreement  the  question  would 
not  arise  at  all  in  the  present  case.  The  warrant  claims  a  debt 
of  $100  alleged  to  be  owing  to  the  plaintiff  by  Miller,  and  as 
it  is  admitted  that  Miller  did  owe  the  plaintiff'  $75,  the  plain- 
tiff would  be  entitled  to  judgment  against  the  defendant  as 
administrator  of  Miller  for  that  sum.  No  question  of  lien 
would  arise,  nor  would  the  judgment  fix  the  defendant  with 
assets.  Its  whole  effect  would  be  to  ascertain  the  debt.  Dis- 
regarding, however,  the  irregular  way  in  which  the  question  is 
presented,  we  proceed  to  consider  the  question  upon  which  the 
parties  desire  our  judgment  to  be  given. 

The  facts  are  these :  Wood  owned  a  farm.  In  January,  1872, 
it  was  verbally  agreed  between  him  and  Miller,  that  Miller 
ahomld  cultivate  die  farm  for  that  year.  Wood  furnishing  the 
team,  and  Miller  doing  or  furnishing  the  labor.  ^  The  crop 
when  gathered  was  to  be  divided,  Wood  receiving  two-thirds 
aod  Miller  one-third. 


IN  THE  SUPREME  COURT. 


McCoT  V.  Wood  Adm' 


The  case  further  eaya:  "It  was  apreod  that  Wood  should 
.dvaiK'ft  money  to  pay  for  labor,  and  that  the  crop  should  be 
ich  advance."  This  agreement,  it  will  bo  noticed, 
writing,  and  of  course  was  nut  registered.  Assnni- 
the  absence  of  any  statute  avoiding  it,  the  agree- 
have  had  the  effect  to  convey  to  Wood  the  tntereet 
the  expected  crop  as  a-  security  for  the  advances 
i  was  to  make,  it  ie  clear  that  it  is  avoided  as  against 
id  purchases  for  a  valuable  congideration  from 
!iev.  Code,  ch.  37,  see.  22.  Neither  is  it  direeUy 
by  anything  in  the  acts  coiicering  lions  of  laborers 
1  men.  The  acts  in  existence  at  the  date  of  the 
between  Miller  and  Wood  (January,  1872,)  were 
869-'70,  eh.  206,  and  of  1866-'67,  eh.  1,  as  qualified 
The  act  of  the  1st  of  March,  1873,  (acts  1872-'3, 
onacting  the  act  of  1866-'7,  had  then  no  existenoe. 
of  Wood  was,  that  upon  the  parol  agreement  of 
advanced  money  to  Miller  upon  the  sfci;nrity  of 
1  crop,  he  would  have  no  lien,  because  the  agree- 
)t  in  writing  as  it  is  required  to  be,  not  only  by 
Ie  as  cited,  bat  by  the  act  of  1866-'67.  The  lien  of 
which  was  good  between  the  parties  to  tlie  con- 
imself  and  Miller  wonid  thus  be  the  only  lien, 
however,  is  that  Wood  paid  laborers  on  the  farm 
hich  is  left  blank  in  the  case  agreed,  before  the 
eived  the  assignment  from  Miller  under  which  he 
is  contended  for  the  defendant  that  the  laborers 
vhich  by  the  payment  of  their  claims  by  Wood 
uity  to  him,  and  which,  as  against  the  plaintiff  was 
Wood's  omission  to  file  notices  with  the  proper 
ding  to  the  act  of  1869-79. 

that  the  laborers  had  an  inchoate  lien  preferable  to 
jiaintiff,  which  might  have  been  perfected  by  filing 
would  have  related  back  to  the  commencemeDt  of 
-W^uitn  V.  Woodard,  at  this  twHi:  Bat  in  that 
be  noticed,  that  the  plaintiff  made  his  adrancea 
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while  the  defendant  was  doing  work,  and  before  the  right  to 
perfect  the  lien  was  lost.^  Whether  the  laborers  whom  Wood 
paid  were  in  a  like  condition,  the  case  does  not  state.  As  no 
point  was  made  upon  that  we  assnme  that  they  were.  Then 
we  consider  that  their  rights  of  lien  passed  to  Wood  npon  the 
payments  withont  an  express  assignment.  Wood  was  substan- 
tially a  surety  for  Miller  to  these  claims.  Although  his  con- 
tract with  Miller  that  his  advancements  should  be  a  lien  on 
Miller's  share  of  the  crop,  yet  his  agreement  to  make  the  ad- 
vances was  binding  on  him,  and  Miller  might  have  recovered' 
in  case  of  a  failure.  Again,  his  share  of  the  crop  was  equally 
liable  with  Miller's  for  the  pay  of  the  laborers,  for  which  Mil- 
ler was  primarily  bound.  Under  these  circumstances  he  was 
by  force  of  the  contract  bound  to  pay  Miller's  debt.  The  law  is 
that  if  a  surety  pays  a  bond  of  his  principal,  for  which  there  is 
no  collateral  security,  the  bond  is  thereby  extinguished,  unless 
he  takes  an  assignment  to  a  trustee.  Sherwood  v.  Collier,  3 
Dev.  380.  But  in  equity  it  is  held  that  it  the  creditor  has 
taken  a  collateral  security  for  the  debt,  the  surety,  on  payment, 
is  subrogated  to  the  rights  of  the  creditor  in  the  security,  with, 
out  an  express  assignment.  Smith  v.  McLeod,  3  Ired.  Eq. 
390.  In  the  present  case,  therefore.  Wood  is  an  equitable 
assignee  of  the  rights  to  lien  of  the  laborers.  The  only  remain- 
ing question  is  whether  the  lien  thus  acquired,  was  lost  by  an 
omission  to  file  a  notice  within  the  time  required  by  the  act  of 
1869-'70. 

We  may  admit  that  it  would  have  been  as  against  a  person 
acquiring  a  right  after  the  expiration  of  the  prescribed  time. 
But  here  the  plaintiff  acquired  his  right  while  the  work  was 
going  on.  A  notice  filed  within  thirty  days  after  the  termina- 
tion of  the  work  which  would  clearly  have  perfected  the  lien 
of  the  laborers  against  him,  would  not  have  availed  him,  and 
the  omission  of  it,  therefore,  cannot  concern  him.  The  law 
requires  that  those  who  advance  money  or  supplies  after  a  work 
tt begun,  and  within  thirty  days  after  its  termination,  shall  in- 
form themselves  as  they  best  may,  of  prior  inShoate  liens. 

9 
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Judgment  below  reversed  and  judgment  for  defendant  ac- 
cording to  the  case  agreed. 

Peb  Curiam.  Judgment  reversed. 


HAXSOX   3rALPASS   v.    TOD   li.    CALDWELL,   GOVERNOR,  &c. 

A  |jt  .  >A  "I't^'VLig  fur  and  n^CLi^lug  fiom  a  Slicrillu  warrant  uudsiicoial 
donitation  to  arrest  a  fugitive  from  justice,  and  who  oxcnnnes  the 
TViirrnnt  and  delivers  to  tlie  Sheriff  the  person  arrested,  is  not  entitled 
to  the  reward  offered  by  the  Governor  for  the  apprehension  of  such 
fugitive. 

Claim  against  the  State,  upon  the  following  facts  agreed: 
In  September,  1873,  his  Excellency,  the  Governor,  issued 
Ills  j)rucl;iai;ition,  offering  a  reward  of  three  hundred  dollars 
for  the  arrest  of  one  Frank  Malpass,  a  fugitive  from  justice, 
charged  with  murder ;  the  reward  to  be  paid  to  anj  person 
who  si)ould  apprehend  said  Frank  Malpass  and  deliver  him  to 
the  sheriff  of  New  Hanover  county.  In  October  following, 
the  plaintiff  did  deliver  the  said  fugitive  to  the  sheriff  of  Kew 
Hanover,  who  committed  him  to  jail  by  virtue  of  process  in 
iis  hands.  About  one  week  before  the  apprehension  and  de- 
livery of  said  fugitive,  the  plaintiff  applied  to  the  Sheriff  of 
New  Hanover  for  a  warrant,  special  deputation,  or  other  au- 
thority, to  enable  him  to  make  the  arrest.  The  Sheriff  de- 
livered to  the  plaintiff  the  process  in  his  hands  against  the 
fugitive,  and  specially  deputized  him  to  execute  it.  This  pro- 
cess plaintiff  returned  to  the  sheriff  when  he  produced  the 
body  of  the  fugitive.  The  sheriff  does  not,  nor  ever  did  claim 
the  reward,  or  any  part  thereof,  offered  by  his  Excellency. 
The  plaintiff  was  not,  is  not  now,  nor  ever  has  been  a  regular 
deputy  of  the  sheriff;  and  was  not,  at  the  time  of  making  the 
arrest,  holding  asj  office  under  the  State. 
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The  Governor  refuses  to  pay  the  reward  to  the  plaintiff, 
upon  the  ground  that  he  acted  as  the  agent  or  deputy  of  the 
sheriff ;  and  is  not  entitled  thereto  for  the  reason  that  it  is  the 
dnty  of  sheriffs  and  other  peace  officers  to  arrest  without  re- 
ward all  felons,  when  in  their  power  to  do  so ;  and  if  the 
sheriff  be  not  entitled  to  the  reward  himself,  in  case  he  had 
made  the  arrest,  his  deputy,  either  general  or  appointed  for  the 
special  purpose  of  making  it,  is  not  entitled  to  receive  it,  under 
the  maxim,  "  qui  facit  per  alium^  facit  per  *^."  The  State 
is  not  expected  to  arrest  a  criminal,  through  and  by  virtue  of 
judicial  process,  and  through  an  officer  regularly  deputed  to 
make  the  arrest  and  then  pay  the  officer  a  reward  for  discharg- 
ing a  duty  he  was  bound  to  discharge,  if  in  his  power.  All 
the  officer  can  claim  is  his  regular  lawful  fees  for  executing  the 
process. 

If  the  Court  be  of  opinion,  upon  the  foregoing  state  of  facts^ 
that  the  claimant  is  entitled  to  the  reward,  the  Governor  wir 
issue  his  warrant  for  the  same  on  the  Public  Treasurer. 

Argo^  for  the  claimant. 

Hwrgrcyoe^  Attorney  General^  contra. 

Pearson,  C.  J.  This  action  follows  Cotton  v.  EUis^  Gov- 
-emor^  6  Jones,  545,  where  the  Court  allowed  an  application 
for  a  niandmnusy  on  the  ground  that  otherwise  there  might  be 
"  a  wrong  without  a  remedy."  We  adopt  that  case  as  a  prece- 
dent, and  after  hearing  the  matter  fully  discussed  by  counsel 
learned  in  the  law,  and  giving  to  it  clear  consideration,  we  de- 
clare our  opinion  to  be,  that  the  Governor  is  under  no  obliga- 
tion and  is  not  authorized  by  law,  upon  tae  facts  set  out  on  the 
record,  to  issue  his  warrant  for  the  payment  of  the  reward 
which  is  claimed  by  this  action. 

The  purpose  of  the  statute  and  of  the  proclamation  made  in 
pursuance  thereof,  is  to  enlist  the  active  exertions  of  persons, 
(who  are  under  no  positive  obligation  to  do  so)  to  apprehend 
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and  deliver  to  the  proper  authorities  fugitives  from  justice, 
to  the  end,  that  they  may  be  made  amenable  to  the  law. 

It  is  a  well  settled  principle  of  law :  "  statutes  are  to  be  con- 
strued in  reference  to  the  purpose  for  which  they  are  enacted, 
and  although  a  case  may  come  within  the  words,  the  statute 
does  not  apply,  it  the  case  does  not  also  come  within  the  mean- 
ing thereof,  to  be  judged  of  by  a  consideration  of  the  purpose 
for  which  it  was  enacted." 

A  familiar  illustration  is  that  of  a  statute  making  it  a  crime 
to  draw  blood  in  the  streets  of  a  city.  A  man  walking  in  the 
streets  falls  in  a  fit  j  a  surgeon  being  instantly  called,  bleeds 
the  man.  The  case  comes  within  the  lettery  but  not  within 
the  meaning. 

Our  conclusion  that  the  present  case  does  not  come  within 
the  present  meaning  of  the  statute  is  based  upon  the  following 
considerations : 

1 .  Suppose  "  a  fugitive,"  after  the  proclamation,  of  his  own 
accord,  surrenders  himself  to  the  proper  authorities,  can  he 
claim  the  reward  ?  Certainly  not.  Why?  Not  on  the  tech- 
nical ground,  that  he  could  not  "apprehend  himself,"  for  the 
apprehefnsion  is  a  mere  incident,  and  the  delivery  to  the  sheriff 
is  the  substance  of  the  thing ;  but  upon  the  broad  ground, 
''  no  man  shall  take  advantage  of  his  own  wrong."  Fleeing 
from  justice,  when  charged  with  the  commission  of  a  crime,  is 
a  breach  of  allegiance  to  his  eovereign  ;  it  was  his  duty  to  sur- 
render himself  to  the  proper  authorities,  and  he  cannot  claim 
a  reward  for  doing  so,  inasmuch  as  his  wrongful  act  made  it 
necessary  to  offer  the  reward. 

2.  Suppose  a  sheriff,  having  a  warrant  in  his  hands,  by 
which  he  is  commanded  to  arrest  a  person  charged  with  the 
commission  of  a  crime,  neglects  to  execute  the  warrant ;  after- 
wards the  Governor  offers  a  reward,  and  the  sheriff  then  arrests 
the  party.  Is  the  sheriff  entitled  to  the  reward  1  Certainly 
not.  Why  ?  Because  the  warrant  imposed  upon  him  a  posi- 
tive duty  to  make  the  arrest,  and  when  he  executes  the  war- 
rant he  merely  discharges  his  duty,  and  thereby  saves  himself 
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from  paniBhrneDt  upon  an  indictment  for  misdemeanor  in  office ; 
and  to  allow  him  to  claim  the  reward  which  his  own  negligence 
made  it  necessary  for  the  Governor  to  offer,  would  not  only 
violate  the  maxim,  ^'  no  man  shall  take  advantage  of  his  own 
wrong,"  but  would  defeat  the  policy  of  the  statute,  which  is  to 
call  in  volunteers  by  the  offer  of  a  bounty,  and  not  to  relieve 
the  officers  of  the  law  from  the  discharge  of  their  sworn  duty. 

3.  We  now  come  to  our  case.  The  plaintiff  applies  to  the 
sheriff  for  a  warrant  and  special  deputation  to  arrest  "  the  fugi- 
tive." Thereupon  the  sheriff  hands  to  the  plaintift  the  process 
by  which  the  sheriff  is  commanded  to  make  the  arrest  and 
specially  deputizes  the  plaintiff  to  execute  the  process,  which 
be  returns  to  the  sheriff  together  with  the  body  of  the  fugitive. 
Under  this  state  of  facts  is  the  plaintiff  entitled  to  the  reward? 

On  the  one  side  it  is  said,  if  the  sheriff  had  executed  the 
warrant,  he  would  not  have  been  entitled  to  the  reward,  conse- 
quently his  deputy  is  not  entitled  to  it  Reply.  Had  the  ar- 
rest been  made  by  a  regular  deputy  of  the  sheriff,  it  may  be 
such  deputy  could  not  have  occupied  higher  ground  than  the 
aheriff  himself;  but  the  plaintiff'  was  a  volunteer,  who  was  in- 
duced to  tender  his  services  by  reason  of  the  reward  which 
was  offered,  had  he  apprehended  and  delivered  ^*  the  fugitive  " 
to  the  sheriff  without  getting  the  warrant  and  deputation,  his 
claim  to  the  reward  would  not  have  been  questioned,  and  the 
circumstance  of  his  getting  the  wai'rant  and  deputation  cannot 
in  any  way  affect  the  merits  of  his  claim,  for  the  object  was  to 
have  "the  fugitive"  delivered  to  the  sheriff,  which  was  done, 
and  it  makes  no  difference  whether  it  be  done  in  the  one  way 
or  the  other.  R^oinder.  It  does  make  a  very  material  differ- 
ence ;  for,  by  taking  the  warrant  and  executing  it,  as  the  deputy 
of  the  sheriffs  it  is  put  in  his  power  to  return  the  warrant  "  ex- 
ecuted," and  thereby  protect  himself  from  an  indictment  for 
misdemeanor  in  office,  for  his  neglect  in  failing  to  apprehend 
•*  the  fugitive,"  who  was  lurkiog  in  his  county,  charged  with  a 
capital  felony. 

Onr  conclusion  is,  that  as  the  plaintifl^  by  undertaking  to  act 
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itatne  of  the  eheriff,  relieved  him  from  his  official 
tgal  conseqaences  fixes  a  chsracter  upon  the  trane- 
[mnnot  be  changed ;  and  the  plaintifi'  is,  bj  reason 
pded  from  answering  that,  in  trnth,  he  was  not 
deputy  of  the  sheriff. 
Let  the  proceeding  be  dismissed  at  the  cost  of 

u.  Judgment  accordingly. 


WILLIAM  A.  BARTON,  Ex  parte. 


I  eerthrari,  as  a  writ  of  false  judgment,  it  must  be  af- 
KD  that  a  judgment  was  rendered;  if  tbs  certiorari  is  ap- 
sulistitnte  for  an  appeal,  the  party  must  show  that  he 
■operly  deprived  of  his  appeal,  or  has  lost  it  by  acci- 

n  v.  Antold,  4  Dev,  96;  MeMiUan  \.  Smith,  3  Car.  Law 
'IHtu  t.  JVoH,  3  Dev.  224,  dted  and  approved.) 

jr  a  writ  of  Certiorari,  heard  by  His  Honor, 
»,  at  Chambers,  the  14th  day  of  December,  1873. 
1  in  the  petition,  that  in  December,  1873,  one 
irton,  on  behalf  of  Thomas  Barton,  tiled  in  the 
t  of  Persoh  county,  a  petition,  in^&rmapavperis, 
jnry,  who  should  try  and  eay  whether  the  said 
or  was  not  non  compos  mentis,  and  capable  of 
own  afEftirs;  That  the  jnry  waa  summoned  ae 
id  met  at  the  Court  house  on  the  20th  of  April, 
r  hearing  evidence, for  their  verdict  found,  "that 
jas  Barton  was  incapable  of  managing  his  own 
jndicionsand  proper  manner,"  That  no  order 
)r  any  guardian  appointed  for  the  said  Tbomae, 
;be  verdict. 
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Further  it  is  stated  in  the  petition,  that  the  plaintiflF,  or  pe- 
titioner in  this  case,  after  the  verdict  of  the  jury,  applied  to 
the  Jndge  of  Probate  to  re-open  the  case,  upon  the  ground, 
that  all  the  evidence  in  relation  to  the  state  of  Thomas  Barton's 
mind  was  not  produced  before  the  jury;  that  he,  the  present, 
petitioner,  did  not  make  himself  a  party  to  the  proceedings, 
but  onlv  acted  as  a  friend  ot  the  said  Thomas  Barton,  and  with 
the  consent  of  the  petitioner  in  the  original  cause,  the  matter 
was  rehead  before  another  jury  in  May,  1873,  who,  for  their 
verdict,  found,  "  that  no  guardian  is  necebsary,"  thus  reversing 
the  decision  of  the  first  jury ;  and  that  the  Probate  Judge  has 
issued  an  execution  against  the  petitioner  in  this  case,  for  aV  ^at 
$60,  costs. 

For  the  foregoing  reasons,  it  is  prayed  that  a  writ  jf  cer- 
tiorari  issue  to  the  Judge  of  Probate,  commanding  to  certify 
the  proceedings  in  the  original  petition  of  Chesley  L.  Bar- 
ton, to  the  Superior  Court  of  Person  county,  and  cause 
the  case  to  be  docketed ;  and  in  the  meantime,  that  a 
special  injunction  issue  to  the  sherifi,  commanding  him  to 
refrain  from  any  further  proceedings  under  the  execution  for 
costs. 

Upon  the  hearing,  his  Honor  ordered  the  petition  to  be  dis- 
missed, and  the  petitioner  to  pay  costs,  from  which  order  the 
petitioner  appealed. 

Jones  <&  Jones,  for  petitioner. 

When  an  appeal  is  not  given  by  law,  a  certiorari  is  the 
proper  remedy.  Reardon  v.  Ovy^  2  Hay.  433;  Davis  v. 
Marshall^  2  Hawks,  59.  The  petitioner  in  this  case  could  not 
appeal,  because  he  was  not  a  party ;  the  appeal  being  denied, 
his  only  remedy  was  by  a  writ  of  certiorari. 

There  is  merit  in  the  petition,  the  petitioner  has  inherent 
rights,  and  the  writ  should  have  been  granted,  so  that  he  could 
be  heard.    SehencFs  case,  65  N.  C.  Kep.,  353. 

The  first  petition  was  brought  in  forma  pauperis,  and  if 
this  petitioner  was  a  par^.y,  then  no  costs  could  have  been  taxed 


136  m  THE  SUPREME  COURT. 

Babton  Bx  parte. 

against  him.     He  was  not  a  party,  and  of  course,  under  no  cir- 
cumstances, could  an  execution  for  costs  issue  against  him. 

Bynctm,  J.  The  writ  of  certiorari  lies  to  correct  errors  of 
law,  as  a  writ  of  false  judgment,  or  as  a  substitute  for  an  appeal, 
and  issuses  when  the  party  has  been  improperly  deprived  of 
his  appeal,  as  a  matter  of  course,  and  where  he  has  lost  his  ap- 
peal by  accident ;  it  issues  upon  affidavit,  and  showing  prima 
facie,  a  case  of  merits.     Doicgan  v.  Arnold^  4  l)ev.,'99. 

In  our  case,  a  certiorari  cannot  issue  as  a  writ  of  false  judg- 
ment, for  it  is  not  affirmed  or  shown  in  the  petition,  that  any 
judgment  at  all,  was  rendered  against  the  petitioner.  A  judg- 
ment is  the  foundation  of  the  writ,  in  this  aspect  of  the  case. 

If,  however,  the  writ  is  applied  for  as  a  substitute  for  an  ap- 
peal, to  entitle  him  to  it,  the  party  must  show  that  he  has  been 
improperly  deprived  of  his  appeal  or  has  lost  it  by  accident. 
The  case  does  not  show  that  an  appeal  was  prayed  even,  much 
less  that  he  was  deprived  of  it  by  accident  or  otherwise ;  nor 
does  the  case  show  any  merits  which  entitled  him  to  relief  in 
the  Superior  Court.  McMillan  v.  Smithy  2  Car.  L.  R.  75 ; 
Collins  v.  Nail,  3  Dev.  224. 

The  case  shows  that  an  inquest  of  lunacy  had  been  held  upon 
one  Thomas  Barton  at  the  instance  of  C.  L.  Barton,  and  that 
the  Judge  of  Probate,  of  Person  county,  before  whom  it  was 
held,  had  issued  an  execution  against  the  plaintiff  here,  for  the 
costs. 

He  has  mistaken  his  remedy,  which  was  by  a  motion  in  the 
cause,  in  the  court  which  had  jurisdiction  of  the  proceedings 
in  lunacy,  and  ,which  had  issued  the  execution. 

There  is  no  error. 

Peb  CumAM.  Judgment  affirmed. 
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W.  A.  STEELE  v.  COMMISSIONERS  OP  RUTHERFORD. 

The  Acts  of  1870-'71,  chap.  42,  sees.  1  and  2,  (Bat.  Rev.  chap.  18,  sees. 
1  and  2,)  and  of  1871-72,  chap.  45,  do  not  change  the  vemte  of  any  ac- 
tion; and  therefore,  actions  against  a  Board  of  County  Commissioners, 
mnst  be  brought  in  the  county  of  such  Commissioners. 

BoDMA^,  J.  dissentiente. 

(Janes  v.  Commisgioners  of  Bladen^  cited  and  approved.) 

Civn.  ACTION,  for  the  recovery  of  certain  interest,  tried  on  de- 
murrer, by  Moarey «/!,  at  the  July  (Special)  Term,  1873,  of  the 
Superior  Court  of  Mecklenburg  county. 

Plaintiff  sued  defendants,  who  compose  the  Board  of  Com- 
missioners of  Rutherford  county,  to  the  Superior  Court  of 
Mecklenburg,  the  county  in  which  he,  the  plaintiff,  resided. 

I'^efendants  demurred,  alleging  as  a  cause,  that  the  action 
should  have  been  brought  in  the  county  of  which  defendants 
were  officers,  to  wit ;  Rutherford. 

His  Honor  sustained  the  demurrer,  dismissing  the  action, 
and  gave  judgment  against  the  plaintiff  for  costs  ;  from  which 
judgment  he  appealed. 

J'  H,  Wilson^  for  appellant. 

Carson,  and  J.  C.  L,  Harris,  contra,  submitted : 

L  Court  did  not  have  jurisdiction:  Sec.  67,  C.  C.  P. :  "Ac- 
tioDS  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  Court  to  change  the  place  of  trial,  in  the 
eases  provided  in  this  Code." 

1.  *'For  recovery  of  penalty,  &c." 

2.  "  Against  a  public  officer  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  by  virtue  of  his 
office ;  or  against  a  person  who  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officers ;''  Jones 
V.  Commissioners  of  CLeavelaxxd,  67  N.  C.  Rep.  p.  101 ,  Alex- 
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cmder  v.  Commissioners  of  McDowell^  67  N.  0.  Rep.  p.  330  ; 
Jones  V.  Oo7nmissioners  of  Bladen^  69  N.  C.  Rep.  p.  412. 

II.  Demand  must  be  made  on  the  proper  oflScer  of  the 
county  and  refused,  and  defendants  must  have  notice  of  such 
demand  and  refusal.  Love  v.  Commissioners  of  Chatham^  64 
N.  C.  Rep.  p.  606 ;  Alexander  v.  Commissioners  of  McDowell^ 
67  N.  C.  Rep.  p.  330. 

Readb,  J.  The  question  is  as  to  the  proper  venue  of  the 
action.  In  Jones  v.  Commissioners  of  Bladen^  at  last  Terra, 
69  N.  C.  Rep.  412,  it  was  helJ,  "  That  suits  against  the  County 
Commissioners  ought  to  be  brought  in  the  county  in  which 
they  are  commissioners."  And.  that  case  was  supported  by 
two  other  cases  therein  cited.  The  case  was  well  considered, 
as  will  appear  by  the  fact  that  the  Court  were  divided.  And 
the  case  was  also  well  argured,  as  will  appear  by  the  brief  of 
the  plaintiflPs  counsel,  who  argued  against  the  conclusion  to 
which  the  Court  arrived.  As  that  is  the  only  point  in  this 
case,  it  would  probably  have  been  considered  as  settled,  but 
for  the  fact  that  the  decision  was  put  upon  C.  C.  P.  sec.  67 ; 
and  it  is  supposed  that  there  are  two  subsequent  statutes  which 
have  changed  the  67th  sec.  C.  C.  P.,  and  which  were  not  called 
to  the  attention  of  the  Court  on  the  argument,  nor  cited  in 
either  of  the  opinions.  Out  of  respect  for  the  learned  counsel 
who  argued  this  case,  we  consider  the  point  anew,  and  with 
reference  to  the  subsequent  statutes. 

C.  0.  P.  Sec.  67,  upon  which  the  decision  in  Jo7ies  v.  Com- 
missioners of  Bladen^  supra^  was  founded,  provides  that  "ac- 
tions for  the  following  causes  must  be  tried  in  the  county 
where  the  cause  or  some  part  thereof  arose  :***** 
against  a  public  officer ;  *  -^^  *  for  an  act  done  by  him  in 
virtue  of  his  office."  &c.  From  this  we  inferred  that  public 
officers  must  be  sued  in  their  own  counties. 

The  dissenting  opinion  of  our  learned  brother  Rodman  was 
based  upon  the  first  clause  above,  and  upon  his  conclusion  that 
the  proximate  cause  of  action  was  the  failure  of  the  commis- 
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sioners  of  Bladen  to  seek  their  creditor,  who  lived  in  Cumber- 
land county  to  which  the  suit  was  brought,  and  pay  him  his 
debt.  We  did  not  think  that  the  failure  to  pay  the  debt  was 
the  cause  of  action  spoken  of  in  the  statute ;  but  that  the  debt 
itself  was  the  cause  of  action.  And  that  the  expression, 
"  where  the  cause  of  action  arose  "  meant  where  the  debt  was 
contracted  or  originated.  And  that  view  is  strengthened  by 
the  second  clause  above,  "against  a  public  officer  *  i^  * 
for  an  act  done  by  him  by  virtue  of  his  office."  Now  as  an 
officer's  official  acts  are  confined  to  his  county,  and  as  the  cause 
of  action  is  his  official  act,  it  follows  that  the  cause  of  action 
spoken  of  "  aros^^  in  the  county  in  which  the  Commissioners 
acted,  and  not  out  of  their  county  where  they  did  nothing  "by 
virtue  of  his  office."  It  seemed  to  us  to  be  the  policy  to 
require  that  all  public  officers,  when  sued  about  their  offi- 
cial acts,  should  be  sued  in  the  county  where  they  transact 
their  official  business.  And  the  same  policy  is  extended  to 
executors,  administrators  and  guardians,  where  they  are  sued. 
Stanly  v.  Maaon^  admW,,  69  N.  C.  Rep.  1. 

We  will  now  examine  the  subsequent  legislation.  It  is  pro- 
vided in  the  Code  that  all  civil  actions  shall  be  returnable  before 
the  Clerk  of  the  Superior  Court  in  vacation.  And  a  speedy 
remedy  was  provided  to  obtain  judgment.  The  Legislature 
determined  to  alter  that,  and  require  them  to  be  returned  in 
term  time^  and  to  delay  the  final  judgment.  To  do  that,  they 
passed  an  act  "  to  suspend  the  Code  of  Civil  Procedure ;"  and 
in  which  it  is  provided  that  "  all  civil  actions  shall  be  return- 
able in  term  time."  "It  shall  be  returnable  to  the  regular  term 
of  the  Superior  Court  of  the  county  where  the  plaintift*  or  the 
defendant  resides." 

Now  it  is  apparent  to  us  that  it  is  no  part  of  the  purpose  of 
this  act  to  alter  the  special  provision  which  had  been  made  in 
regard  to  suing  public  officers.  The  main  object,  as  has  been 
said,  was  to  change  the  return  from  the  Clerk  in  vacation  to 
the  Judge  in  term  time,  and  if  any  alteration  of  the  venue  of 
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actions  intended,  it  was  only  in  regard  to  actions  generally,  and 
not  the  exceptional  action  against  public  officers. 

But  it  is  apparent  that  the  act  aforesaid  did  not  intend  to 
change,  and  does  not  change,  the  venue  of  any  action.  It  pro- 
vides that  the  summons  shall  be  returnable  to  the  Superior 
Court,  in  term  time,  and  not  before  the  Clerk,  in  vacation.  "It 
shall  be  returnable  to  the  regular  term  of  the  Superior  Court 
of  the  county."  "What  county  ?  Why,  of  the  county,  "  where 
the  plaintiff  or  the  defendant  resides."  Observe  that  it  is  not 
returnable  to  the  county  where  the  plaintiff  resides,  nor  yet  to 
the  county  where  the  defendant  resides,  but  to  either.  Just 
as  if  it  had  said  it  must  be  returnable  in  term  time  and  not  in 
vacation  ;  but  as  to  the  county,  whether  of  the  plaintiff  or  the 
defendant,  must  remain  as  it  now  is.  Acts  1870-71,  ch.  42, 
S.  1  and  2,  Bat.  Rev.,  ch.  18,  S.  1  and  2. 

And  so  in  1871-72,  an  act  was  passed  which  provides  that 
in  "applications  for  mandamus  when  the  plaintiff  seeks  to  en- 
force a  money  demand,  the  summons  shall  issue  and  be  made 
returnable  as  in  the  foregoing  act."  How  returnable  ?  Evi- 
dently in  term  time  and  not  in  vacation.  That  is  all  that  is 
meant,  as  is  evident  from  what  immediately  follows :  In  all 
other  applications  for  mxindamus^  the  summons  shall  be  re- 
turnable at  Chambers,  Bat.  Rev.  ch.  17,  S.  381. 

The  foregoing  are  the  statutes  which  were  cited  and  relied 
on  as  changing  the  venvs  of  actions  against  public  officers. 
We  do  not  think  they  change  the  venue  of  any  actions.  But 
if  any,  then  only  actions  generally,  and  not  those  which  are 
exceptional. 

There  is  no  error. 

Feb  Cubiam.  Judgment  affirmed. 
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JOHN  THOJVIPSON  v.  MARY  G.  BADHAM,  Adm'x.  &c. 

A  privity  exists  between  an  administrator  de  bonis  rum  and  the  first  ad- 
ministrator, as  well  in  the  case  of  plaintiff,  as  of  defendants,  so  that 
the  former  succeeds  to  all  the  rights  of  the  intestate,  in  respect  to  per- 
sonal property,  which  the  first  had  not  fully  administered;  and  a 
judgment  against  the  first  administrator,  is  conclusive  e\ddence  against 
the  administrator  de  bonis  non,  in  an  action  to  renew  it. 

Such  judgment  may,  however,  be  impeached  for  fraud  by  the  adminis- 
trator de  bonis  non,  either  by  motion  in  the  cause,  or  by  answer  to 
plaintiff's  action  to  revive  it. 

(The  cases  of  EUison  v.  Andrews^  12Ired.  190;  Jarman  v.  Sander 8^  64  N. 
C.  Rep.  867 ;  Ferebee  v.  Barter^  12  Ired.  64 ;  Gannon  v.  Jmhins^  1  Dev. 
Eq.  422;  Butner  v.  Knldn^  6  Jones,  60;  Eure  v.  Eure,  3  Dev.  206; 
Smith  V.  D&wney^  3 Ired.  Eq.  286,  cited,  commented  on  and  approved.) 

CiYiL  ACTION,  commenced  in  a  Justice's  Courc,  from  Which 
the  transcript  of  the  judgment  in  favor  of  the  plaintiif,  was 
filed  in  tl:e  Snperior  Conrt  of  Chowan  County,  where  a  motion 
in  the  cause  was  heard  by  AlherUon^ «/.,  at  Fall  Term,  1873. 

The  facts  are :  Wm.  Badham  died  intestate,  a  citizen  of 
Chowan  County,  in  1863,  and  administration  on  his  estate  was 
granted  to  the  defendant,  Mary  G.  Badham,  in  1865,  who  ad- 
ministered the  estate  from  the  time  of  her  qualification,  to  the 
time  of  her  death,  in  1871. 

In  1871,  plaintiflF  obtained  in  a  Justice's  Court,  a  judgment 
against  Mary  G.  Badham,  the  administratrix,  for  about  $103, 
and  filed  a  transcript  of  the  same  in  the  Superior  Court  of 
Chowan  County.  In  the  fall  of  1871,  the  administratrix  died, 
and  administration  de  bonis  non  on  the  estate  of  Wm.  Badham, 
wa?  granted  to  the  present  defendant,  Fanny  E.  Warren,  one 
one  of  the  next  of  kin  of  her  intestate,  who  is  now  discharging 
the  dnties  of  the  office. 

The  plaintiff  issued  a  notice  to  the  present  administratrix, 
returnable  to  Fall  Term,  1873,  of  said  Court,  to  show  cause 
why  judgment  should  not  be  entered  up  against  her,  as  admin- 
istratrix de  bonis  non,  and  execution  issue  thereon.  On  the 
hearing  of  this  motion,  the  administratrix  offered  to  show : 
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1.  That  the  plaintiflFin  1861  was,  and  still  is  indebted  to  the 
estate  of  her  intestate,  Wm.  Badham,  in  amount  of  several 
thousand  dollars ;  chat  the  accounts  upon  which  the  p^aintiff 
obtained  his  judgment,  was  contracted  by  the  former  adminis- 
tratrix, Mary  G.  Badham,  in  1867,  several  years  after  the  death 
of  her  intestate;  that  the  plaintift'  filed  his  petition  in  Bank- 
ruptcy iij  18G9,  and  purchased  this  account  from  his  assignee; 
that  the  debt  due  from  the  plaintiff  to  her  intestate,  was  duly 
proved  before  and  acknowledged  by  the  assignee  of  the  plain- 
tiff, and  therefore  the  judgment  rendered  befjre  the  Justice, 
and  oil  wl'ich  tliis  action  is  founded  against  the  eaid  Mary  G. 
Badham,  was  a  fraud  on  the  next  of  kin. 

2.  That  the  account  on  which  the  judgment  was  rendered, 
was  for  lumber  purchased  by  Mary  G.  Badham,  in  1S67,  and 
was  therefore  her  individual  debt  ;and  that  said  judgment  was  a 
fraud  upon  the  estate  of  her  intestate. 

His  Honor  refused  to  hear  the  testimony,  because  he  had 
not  the  power :  and  because,  the  present  Sidiniimtmtnx  de  bo7iis 
non^  was  concluded  by  the  judgment  rendered  against  the  first 
administratrix,  Mary  G.  Badham,  and  is  estopped  from  any 
defense,  which  might  have  been  made  by  said  Mary  G.  Bad- 
ham; and  thereupon  his  Honor  gave  judgment  in  favor  of  the 
plaintiff  against  the  present  administratrix  de  hoyiis  noUy  from 
which  judgment,  she,  the  defendant  appealed. 

A.  M.  Moore,  for  appellant. 
No  counsel  in  this  Court,  contra, 

Rodman,  J.     Three  questions  are  presented  in  this  case : 
1.  Can  a  plaintiff  who  has  recovered  judgment  against  an 
administrator,  revive  or  enforce  the  judgment  after  the  death 
of  the  administrator,  against  an  administrator  de  bonis  non. 

At  common  law  there  was  no  privity  between  an  admin- 
istrator and  an  administrator  de  bonis  Tion,  jEUison  v.  An- 
drews,  12  Ired.190.  If  an  administrator  recovered  a  judgment 
and  died  before  collecting  it,  it  became  ineffectual.    The  ad- 
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ministrator  de  honis  non  could  not  sue  on  it,  or  avail  himself 
of  it  in  any  way,  though  he  might  sue  on  the  original  cause  of 
action.  Orantv,  Chamierlainy  4  Mass.  611;  Beall  w,  JS/ew 
Mexico,  16  Wall.  (U.  S.)  534. 

The  inconvenience  has  been  remedied  by  legislation  more  or 
less  fully  in  England,  and  probably  in  most  of  the  American 
States.  la  lIjU  State  the  Revised  Code,  chap.  1,  sec.  4,  enacts 
that  no  a^,ti:n  to  which  an  executor  or  administrator  is  plain- 
tiff or  r7'y^t?/KZ(Z/i^,  shall  abate  by  his  death,  but  it  may  be  re- 
vived against  the  administrator  de  honis  non^  ike.  See  also 
C.  0.  r.  see.  04:,  and  Rev.  Code  chap.  46,  sec.  4o. 

Under  these  or  similar  acts  it  has  been  settled  in  this  State 
that  a  privity  does  exist  between  an  administrator,  and  an 
administrator  de  honis  non^  for  many  if  not  for  all  purposes. 

The  latter  succeeds  to  all  the  rights  of  the  intestate  in  re- 
spect to  personal  property  which  the  administrator  has  not  fully 
administered.  He  alone,  to  tlie  exclusion  of  creditors  and 
diotributec',  can  recover  from  the  representative  of  a  deceased 
administrator,  not  only  the  property  remaining  in  specie, 
(which  is  the  general  law,)  but  also  the  value  of  the  assets 
which  the  administrator  has  wasted  or  misapplied.  Ferehee  v. 
JBaxterj  12  Ired.  64 ;  Carvaon  v.  Jenkins,  ]  Dev.  Eq.  422,  and 
numerous  other  cases  to  the  same  effect.  The  acts  cited  seem 
especially  to  apply  to  cases  iu  which  the  death  of  a  representa- 
tive party  occurs  before  a  final  judgment  or  decree.  But  it  is 
held  in  England  upon  the  equity  of  a  statute  similar  to  ours, 
except  that  it  is  confined  to  plaintiffs,  that  an  administrator 
de  honis  7mn  may  revive  a  decree  obtained  by  an  administrator. 
JPew  V.  Ciubnore^  3  ch.  R.  33.  See  also  Bcetner  v.  Kuhln,  6 
Jones  60.  And  the  privity  is  held  to  exist  in  this  State,  so 
that  an  administrator  ds  honis  non  can  recover  upon  a  bond 
taken  payable  to  the  administrator.  JEure  v.  JSure,  3  Dev.  206. 

It  is  a  reasonable  inference  that  if  the  act  cited  makes  suc- 
cessive personal  representatives  privies  when  they  are  plain- 
tiifs,  it  does  so  also,  when  they  are  defendants.  If  an  adminis- 
trator de  hands  non  can  enforce  a  judgment  recovered  by  an 
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administrator,  as  by  lLn7'e  v.  ^ure  and  Pew  v.  Cudvwre^  he 
can,  is  there  any  reason  why  a  judgment  against  an  adminifi- 
trator  shall  not  be  evidence,  (whether  conclusive  or  otherwise,) 
against  the  administrator  de  bonis  non  f  The  only  difficulty  in 
the  answer,  we  conceive,  consists  in  this,  that  there  is  no  direct 
authority  that  we  know  of,  to  the  eiFect  that  it  is,  and  t  Lceie 
respectable  authority  apparently  to  the  contrary. 

In  Bigelow  on  Estoppels,  p.  79,  it  is  said,  "  An  administrator 
de  bonis  non,  is  not  in  privity  with  the  (first)  representative  of 
a  deceased  testator:  and  therefore  a  judgment  against  the 
former  is  no  evidence  of  debt  against  the  latter.  Nor  is  an 
administrator  de  bonis  non  in  privity  with  his  predecessor  the 
executor." 

The  authorities  cited  for  this  Thomas  v.  Sterns^  33  Ala.  137, 
ond  Colenian  v.  McMurdo^  5  Eand.  91,  are  not  accessible  to 
us.  Probably  they  depend  upon  the  statutes  of  the  particular 
States.  At  all  events  being  on  a  matter  of  local  and  statutory 
law,  we  do  not  consider  them  binding  on  us. 

We  think  there  is  such  a  privity  created  by  statute  between 
an  administrator  and  an  administrator  de  bonis  non,  as  makes 
a  judgment  against  the  former,  evidence  against  the  latter. 

2.  Is  the  evidence  prima  J^acie  only,  or  conclusive?  The 
answer  is  not  altogether  free  from  difficulty.  Some  inconve- 
nience may  attend  a  general  rule  either  way.  If  the  judgment  be 
held  only  prima  facie  evidence,  the  defendant  may  dispute  the 
items  of  an  account,  or  the  factum  of  a  bond,  and  put  the 
plaintiff  to  proof  of  them  a  second  time,  after  the  matters  have 
been  oilce  decided  by  a  competent  Court,  after  a  careful  and 
faithful  defence  by  the  administrator.  If  held  conclusive  in 
the  absence  of  fraud,  it  may  sometimes  happen  that  by  the  ig- 
norance or  inadvertence  of  an  administrator,  the  personal 
estate  will  be  held  bound  for  a  debt,  to  which  a  good  defence 
is  subsequently  discovered.  There  is  also  aij  entire  want  of 
direct  authority  as  far  as  we  know.  On  the  whole  we  think 
that  the  inconvenience  and  chance  of  wrong  is  less  by  holding 
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the  judgment  conclusive^  and   that  both  principle  and  the 
authorities  which  have  been  found  are  that  way* 

The  same  reason  which  makes  the  judgment  evidence  at  all^ 
makes  it  conclusive,  for  privies  are  concluded  where  the  parties 
to  whom  they  are  in  privity  are.  To  hold  it  less  than  con* 
elusive,  would  be  to  deny  all  effect  to  the  privity* 

Confessedly  there  is  no  privity  between  the  administrator 
and  the  heir.     But  it  is  held  that  a  judgment  against  the  ad- 
ministrator  is  prima  facie  evidence  against  the  heir.     Alston 
V.  Mumfardy  1  Brock.  C.  C.  R.,  266  ;  Uarvey  v.  WUde^  L.  R. 
14  Eq.  438.     And  in  Stede  v.  Linebe^^gery  59  Pa.  308,  it  is  said 
that  such  a  judgment  is  conclusive  as  to  the  personalty,  and. 
yrima  fade  evidence  against  the  heir.     In  Smith  v.  Downey^. 
3  Ired.  268,  a  residuary  legatee  sought  to  falsify  an  item  in 
the  account  of  the  defendant  who  was  administrator  cum  test., 
annex.y  by  which  he  claimed  credit  as  having  paid  a  j  udgment 
recovered  against  him  by  a  creditor  of  the  testator,  on  the 
ground  that  the  judgment  was  fraudulent  and  collusive.     The 
defendant  denied  the  fraud,  and  also  relied  on  the  judgment 
as  an  estoppel  as  to  the  existence  of  the  debt     Ruffin,  C.  J.,, 
says,  "  Certainly  an  administrator  who  honestly  defended  a 
suit  is  to  be  protected  by  the  judgment  obtained  against  him 
per  testes  and  in  invito^  although  the  claim  on  which  the  judg- 
ment was  founded  may  have  been  unjust." 

3.  Can  the  judgment  be  impeached  by  the  administrator  (2^ 
lonis  non^  for  fraud  between  the  plaintiff  and  the  administra- 
tor in  obtaining  it  ? 

Judgments  are  not  exempt  from  the  general  principle  that 
all  transactions  may  be  avoided  for  fraud.    Story  in  enumera- 
ting the  cases  in  which  Courts  of  Equity  will  give  relief,  men- 
tions cases  ^^  of  fraud  in  verdicts,  judgments,  decrees,  and  other 
judicial    proceedings."    Story  Eq.  Jur..  sec.  262  j   Ea/rl   of 
Brandon  v.  Beecher^  3  CI.  and  Fin.  H.  L.  479.    The  case  of. 
Smith  ▼.  Downey y  is  to  the  same  effect.    In  the  present  case 
both   administrators  were  trustees  for  the  next  of  kin,  andi 
although  the  statute  creates  a  privity  between  them  for  certain 
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purposes  of  convenience,  it  does  not  extend  to  protect  any 
fraud. 

The  rule  that  parties  and  privies  cannot  GoUdteraUy  impeach 
a  jndgment  has  no  application.  Formerly  relief  was  generally 
to  be  sought  by  bill  in  equity.  In  Jarman  v.  Saxcnders^  64 
>i.  C  367,  it  was  held  that  it  should  be  done  by  a  motion  in 
the  cause.  There  is  no  reason  why  it  shall  not  be  done  upon 
All  answer  to  the  plaintiflTs  action  to  revive  his  judgment. 

In  all  these  ways  the  impeachment  is  direct,  and  the  ques- 
tioii  oi  iirtud  io  directly  prosotiteJ. 

Judgment  reversed  and  case  remanded  to  be  proceeded  in 
According  to  this  opinion. 

Per  Ccriam.  Judgment  reversed. 


BEKAJIAH  TAYLOR  and  wife,  MARY  v,  CHRISTOPHER  J.  DUD- 
LEY and  others. 

In  an  action,  brought  to  subject  certain  lands  (purchased  by  defendant,) 
to  the  operation  of  an  alleged  verbal  trust,  to  set  up  which  it  is  mate- 
rial that  all  of  certain  parties  contributed  to  the  payment  of  the  debt 
charged  upon  the  land,  evidence  tending  to  show  that  one  of  such 
parties  paid  nothing  towards  said  debt,  and  claimed  no  interest  in  the 
land,  is  material  and  admissible,  -and  that  his  Honor  erred  in  exclud- 
ing it  on  the  trial  below. 

Civil  action,  tried  at  the  Special  (January)  Term,  1873,  of 
the  Snperior  Court  of  Craven  county,  before  his  Honor,  e/t^^^ 
Watts, 

The  facts  of  the  case  are  fully  set  out  in  the  opinion  of  the 
Chief  Justice.  Upon  the  trial  in  the  Court  below,  his  Honor 
delivered  the  following  judgment: 

"  The  Court  doth  declare,  that  on  the  —  day  of ,  a  deed 

^  of  mortgage  Was  executed  by  Spicer  Lane  and  wife,  Ada,  to 
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one  Bishop  E.  Dudley,  conveying  the  lands  with  others  in  con- 
troversy, to  secure  the  said  Dudley  as  surety  for  the  said  Spicer, 
on  a  note  for  $1,050,  due  one  John  T.  Lane. 

That  thereaPber,  to  wit;  on  the  21  st  of  October,  1849,  the 
said  Spiccr  Lane  and  wife,  Ada,  and  Bishop  E,  Dudley,  jointly 
executed  a  deed  to  one  Thompson  G.  Lane,  the  eldest  son  of 
the  said  Spicer  and  Ada,  for  all  the  lands  covered  by  the 
previous  mortgage,  reciting  the  fact  of  the  existence  of  such 
deed  of  mortgage,  and  that  it  had  been  agreed  between  the 
par^-3?  to  rf?j'r-f  nni  scftlr  "^lid  r.^to  duo  John  T.  T.r^rjc,  then 
reduced  to  $950 ;  that  it  appears  from  said  deed  to  Thompson 
G-.  Lane,  and  the  evidence  on  the  trial,  that  the  said  deed  was 
executed  by  the  parties,  as  a  security  for  the  payment  of  the 
John  T.  Lane  note. 

That  there  was  an  agreement  between  Thompson  G.  Lane 
and  his  father  Spicer,  and  his  mother,  Ada,  the  owner  of  the 
land  when  the  said  deed  of  2l8t  October,  1849,  was  executed 
to  Thompson  G.  Lane,  as  a  coneideration  and  main  inducement 
for  making  said  deed,  that  the  other  children  of  Spicer  Lane 
should  all  aid  in  paying  oft  the  said  Lane  debt,  and  that  when 
said  debt  was  paid,  the  lands  should  be  held  and  owned  by  all 
the  said  children  as  their  common  home  and  property ;  that 
the  said  debt  to  Lane  was  paid  off  in  the  Spring  of  1855 ;  that  the 
plaintiff,  Mary  Taylor,  one  of  the  daughters  of  said  Spicer, 
contributed  her  part  towards  the  payment  of  said  note ;  and 
that  on  the  31st  of  August,  1858,  the  said  Thompson  G.  Lane 
executed  a  deed  of  bargain  and  sale,  for  $2,300,  for  the  land  in 
controversy,  and  that  the  same  was  a  full  price.  That  it  further 
appears,  that  the  defendant  purchased  with  notice  of  the  trust 
attaching  to  the  said  land  in  controversy. 

The  Court  doth  further  declare  that  the  foregoing  facts  ap- 
peared on  the  trial  and  were  so  found  by  the  jury. 

The  judgment  of  the  Court  is  therefore  this : 

1.  That  the  defendant  is  a  trustee  for  the  plaintiff,  of  said 
land  covered  by  his  deed  of  21st  August,  1858. 
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2.  That  be  convey  to  the  plaintiff,  Mary  Taylor,  one  half  of 
said  land  in  fee,  by  a  deed  subject  to  the  approval  of  this  Court 

3.  That  the  Clerb  ascertain  the  value  of  the  rents  and  profits 
for  the  use  of  said  land,  from  the  Ist  day  of  January,  1859,  to 
the  time  of  taking  said  account. 

4.  That  the  defendant  do  pay  to  the  plaintiff,  Mary,  one  half 
of  the  amount  so  ascertained  by  the  Clerk,  for  the  rents  and 
profits.*^ 

From  this  judgment,  the  defendants  appealed  ta  this  Court 

Green,  for  appellants,  cited  and  commented  on  JSrovm  and 
others  v.  Carson's  Executors,  Busb.  Eq.  172 ;  Clement  v.  dem- 
entj  1  Jones  Eq.,  184 ;  Biggs  v.  Morris,  ihid,  1&3.  As  to  com- 
petency of  evidence,  counsel  cited  Reynolds  y,  Magness,  2  Ire., 
26;  Johnson  v.  Taylor,  ^T>ey.^  355.  A  parol  trust  cannot 
arise  unless  there  is  an  equity  existing  between  the  parties,  at 
the  time  the  deed  was  made.  Blouni  v.  Ca/rroway,  &7  N.  G 
Rep. 

HaughUm,  with  whom  was  BaUU  (&  Son,  for  plaintifib,  sub- 
mitted ; 

That  the  acts  and  declarations  of  a  grantor,  (iffer  the  cot>- 
veyance,  are  not  to  be  received  to  impeach  the  grant.  But  hie 
acts  and  declarations,  before  or  after,  characterizing  his  posses- 
sion are  evidence.  Askew  v.  Reynolds,  1  Dev.  &  Bat.,  370; 
Ball  V.  Gully,  3  Min.  151 ;  McCanless  v.  Reynolds,  67  N.  O- 
Rep.,  268.  Also  cited  and  relied  on  Kemp  v.  Earp,  7  Ired. 
Eq.,  166  ;  Moore  v.  Joy,  8  Ired.  Eq.  197 ;  Blount  v.  Carroway^ 
N.  C.  Rep.,  400 ;  2  Story's  Eq.  PL,  sec.  1,200,  p.  443. 

Pbabson,  C.  J.  The  object  of  the  action  is  to  follow  the 
land  sued  for,  and  to  subject  it,  in  the  bands  of  defendant  Dud- 
ley to  a  trust,  to  which  it  is  alleged  a  larger  parcel  of  land  of 
which  this  is  a  part,  was  subject  in  the  hands  of  Thompson 
Lane,  for  the  benefit  6f  his  lHH>ther8  and  sisters  and  himself  to 
be  equally  divided  among  them ;  of  which  trust,  the  defendant^ 
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Dndley,  as  is  alleged,  had  notiee  at  the  time  he  took  a  convey- 
ance of  the  part  in  controversy,  from  said  Thompson. 

It  is  set  ont  in  the  complaint,  that  one  Spicer  Lane  (who  was 
the  father  of  the  plain tiflF  Mary)  being  indebted  to  one  John 
Lane,  executed  to  them  a  note  with  one  Bishop  Dudley  as  se- 
curity for  the  sum  of  $1,050,  and  to  indemnify  the  said  Bishop 
Dndley,  Spicer  Lane  and  his  wife,  Ada,  executed  to  him  a 
mortgage  for  the  land  of  said  Ada,  containing  about  1,180 
acres;  that  Spicer  Lane  paid  $100  on  the  debt,  and  afterwards 
it  was  agreed,  as  a  family  arrangement,  that  the  said  Spicer 
and  his  wife  should  convey  their  equity  of  redemption  in  the 
land  to  Thompson  Lane,  who  was  their  oldest  son,  and  should 
procure  the  said  Bishop  Dudley  also  to  convey  to  the  said 
Thompson  the  legal  estate  which  he  held  as  mortgage,  so  as  to 
vest  the  whole  estate  in  him,  subject  to  the  charge  of  the  balance 
of  the  debt  for  which  said  Bishop  Dudley  was  security,  which 
was  to  be  discharged  by  the  efforts  of  said  Thompson  and  the 
other  children,  and  he  was  to  hold  the  land  for  the  benefit  of 
all,  as  trustee. 

This  declaration  of  trust  was  not  in  writing,  and  the  plaintiffs 
attempted  to  set  it  up  by  proof  of  parol  admissions  of  said 
Thompson,  and  the  facts  and  circumstances  rfaAor^  these  admis- 
sions. 

4.  "  That  in  pursuance  oi  said  agreement  and  understanding, 
the  other  children  of  said  Spicer  and  Ada,  to  wit :  the  plain- 
tiff, Mary,  her  sister  Jane,  and  her  brothers  Daniel,  Mason  and 
Wiley,  by  their  work  and  labor  in  teaching  school  and  labor  on 
said  lands,  contributed  their  full  share  and  proportion  in  the 
payment  of  said  debt,  and  they,  with  said  Thompson,  dis- 
charged the  same,  which  was  finally  done  on  the day  of 

.     The  said  Thompson  only  having  paid  his  part,  to  wit : 

one-sixth  of  the  debt." 

The  complaint  then  alleges  a  joint  possession  by  the  mem- 
bers of  the  family,  &c.,  and  that  Thompson  had,  in  1858,  sold 
460  acres  of  the  land  in  violation  of  the  trust,  to  the  defendant 
Dudley  for  $2,300 ;  that  he  had  notice  of  the  trusty  and  de- 
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mands  judgment  for  one  half  of  the  460  acres ;  her  brothers^ 
Mason  and  Wiley,  having  died  intestate  and  without  issue,  and 
Daniel  having  conveyed,  for  a  valuable  consideration,  all  of  his 
interest  in  the  entire  body  of  land  to  the  plaintifi  Mary^ 
whereby  she  is  entitled  to  one  half.  The  children  of  her  sister^ 
Jane  Wilcox,  who  are  made  defendants,  to  one  fourth,  and  the 
defendant,  Dudley,  and  the  heirs  of  Thompson  Lane  to  the 
other  fourth 

There  is  an  omission  in  not  making  the  heirs  of  Thompson 
Lane  parties.  The  effect  of  which  omission  will  be  noticed  in 
another  view  of  the  case. 

On  the  trial  the  defendants  offered  to  prove  by  Daniel  Lane^ 
a  son  of  Spicer  and  Ada  Lane,  the  facts  and  circumstances 
under  which  the  deed  from  him  to  Mary  Taylor  was  executed,* 
that  he  received  no  consideration  therefor.  Defendants  also 
offered  to  prove  by  Daniel  Lane  that  he  claimed  no  interest  in 
the  land,  and  that  he  had  never  contributed  anything  towards 
the  payment  of  the  mortgage  debt.  This  evidence  was  objected 
to  by  the  plaintiffs,  and  was  excluded  by  the  Court.  Plaintiffs 
excepted. 

On  the  argument,  the  counsel  of  the  plaintiffs  stated,  this 
evidence  was  objected  to  and  excluded  on  the  ground  that  it 
was  irrelevant  and  immaterial.  It  is  true  the  deed  from  Daniel 
Lane  to  the  plaintiff,  Mary,  was  valid,  without  a  consideration^ 
so  in  that  point  of  view,  the  evidence  in  respect  to  the  fact^ 
whether  there  was  or  was  not  a  consideration,  was  immaterial 
and  irrelevant;  but  it  is  relevant  and  has  much  significance  in 
another  point  of  view.  The  complaint  alleges  that  all  of  the 
children,  including  Daniel,  had  contributed  their  full  shares 
towards  the  discharge  of  the  mortgage  debt,  and  that  Daniel 
bad  executed  a  deed  to  the  plaintiff,  Mary,  for  his  share,  for  a 
valuable  consideration  ;  so,  this  evidence  was  material  and  rel- 
evant, as  directly  contradicting  a  most  material  allegation  of 
the  complaint  as  a  fact  to  aid  the  alleged  verbal  admissions  of 
Thompson  Lane  in  regard  to  the  existence  of  a  trust  in  favor 
of  all  of  the  children,  to  wit ;  that  they  had  contributed  their 
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shares  to  the  discharge  of  the  incumbrance  on  the  land.  For 
it  tended  to  show  that  Daniel,  who  was  one  of  them,  had  con- 
tributed nothing,  set  up  no  claim  to  the  land,  and  had  made 
his  sister  a  deed  of  gift  tor  any  claim  she  could  set  up  in  his 
name. 

For  tlie  exclusion  of  this  evidence  there  must  be  a  venire  de 
novo. 

This  Court  is  always  reluctant  to  set  aside  what,  hat*  been 
done  in  the  Court  below,  and  award  a  venire  de  novo  upon  a 
question  of  evidence,  without  deciding  the  merits  of  the  case; 
but  in  this  instance  we  feel  less  reluctance  than  we  otherwise 
would,  for  although  we  incline  to  the  opinion  that  there  is  no 
error  in  his  Honor's  charge  in  respect  to  the  alleged  trust,  or 
iiis  ruling  that  there  was  some  evidence  fit  to  be  submitted  to 
the  jury,  on  the  question  of  notice  to  the  defendant,  Dudley, 
still,  in  considering  the  judgment  entered  by  his  Honor,  we 
find  we  should  have  been  under  the  necessity  of  remanding  the 
case,  because  the  pleadings  are  defective.  Material  facts  are 
not  alleged  or  found,  and  the  personal  representative  and  the 
heirs  of  Thompson  Lane,  who  is  charged  with  a  breach  of  trust, 
and  through  whom  the  plaintiff  seeks  to  work  out  an  equity, 
to  follow  the  land  in  the  hands  of  the  defendant,  Dudley,  are 
necessary  parties.  So,  it  is  manifest,  that  no  final  judgment 
can  be  entered,  and  the  equities  of  the  parties  adjusted.  For, 
supposing  a  trust  to  be  established  in  favor  of  all  the  children 
of  Spicer  and  Ada  Lane,  and  supposing  notice  of  this  trust  to 
be  fixed  on  the  defendant,  Dudley ;  still,  a  reference  is  neces- 
sary after  all  proper  parties  are  before  the  Court,  in  order  to 
determine  the  rights  of  the  parties.  If  the  plaintiff,  Mary, 
contributed  her  share  towards  discharging  the  incumbrance  of 
the  mortgage  debt,  then,  as  she  claims  to  have  succeeded  to  the 
share  of  Daniel  Lane,  she  takes  his  phare,  subject  to  a  charge 
for  his  ratable  contribution  ;  so,  in  regard  to  Mason  and  Wiley, 
her  two  deceased  brothers,  under  whom  she  claims,  as  heir, 
she  is  to  see  that  their  ratable  contributions  have  been  paid 
and  takes  subject  to  this  equity,  and  when  ^'  the  assets  are 
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,"  the  defendant,  Dadley,  a  purchaser  of  a  part  of 
as  a  clear  eqiiitj  to  be  siibetitnted  to  the  rights  of 
Lane,  bo  as  to  put  the  burden  apon  the  other  part 
,  of  which,  in  the  judgment  rendered,  no  notice  is 


lion  wil)  be  certified  to  the  end  that  proper  parties 
de,  and  if  a  trust  is  declared  and  notice  ia  fixed  on 
Dudley  that  a  reference  may  be  made  in  order  to 
Court  to  adjiiBt  the  equities  of  the  parties. 

WAM,  Venire  de  novo. 


)MA8  D.  8EAK8  v.  WILLOUOHBY  McBRmE. 

lusband  to  an  estate  as  teaant  by  the  curtesy,  before  tfte 
f  the  Rev.    Code  (lat  January,  18S8,)  a  seizen  in  deed  was 

and  under  the  mles  prescribed  in  chap.  3S  of  the  Rct. 
January,  1838,)  a  seizen  in  deed  was  also  neceasajy,  in  case 
nt's  cluming  a  life  estate  upon  the  death  of  his  child. 
'  the  provisions  of  the  Rev,  Code,  chap.  88,  rules  1  and  18, 
ual  nor  legal  aeizen  is  necessary  to  make  the  stock  in  the 

of  estates. 

Pitt,  1  Jonea,  844,  cit«d  and  approved.) 

noN,  (for  the  recovery  of  a  certain  tract  of  land,) 

to,  and  determiued  by  Albertaoti,  J.,  at  the  Fall 

t,  of  CcRRiTDOK  Superior  Court. 

or,  upon  the  facts  subuiitted,  being  of  opinion  with 

int,  the  plaintiff  appealed. 

I,  are  fully  set  ont  in  the  opinion  of  the  Court. 

lel  in  this  Court  for  the  appellant. 
Strong,  for  the  defendant,  anbniitted : 
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Daniel  Lee,  by  his  wiU,  made  November  22, 1822,  devised 
the  land  to  his  gran i-dangh tor,  Eliza  MePherson,  "until  she 
arrives  to  the  age  of  eighteen,  then  the  same  to  return  my"  (the 
testator's) "  heirs."  He  further  provides,  in  a  subsequent  clause, 
"  In  ease  she  should  marry  under  the  age  of  eighteen,  or  after, 
I  give  it  to  her  and  her  heirs  forever."  The  testator  died  in 
1823. 

Eliza  thereafter  married  Israel  Fanshaw  and  died,  leav- 
ing issue  a  daughter  Eliza,  who  intermarried  with  the  plaintift' 
in  1850,  and  died  November  27,  1852,  leaving  an  only  child 
William,  who  died  December  7th,  1852.  William  left  no 
brother  nor  sister  nor  the  issue  of  such.  Israel  Fanshaw  died 
in  the  Fall  of  1871. 

The  fee  vested  in  the  devisee  Eliza,  on  her  marriage  with 
Fanshaw,  and  after  her  death,  he  became  tenant  by  the  cur- 
tesy, and  entitled  to  a  life  estate  in  the  land,  whicn  terminated 
in  1871  at  his  death. 

The  remainder  in  fee,  at  the  death  of  the  devisee,  descended 
to  his  daughter  Eliza,  to  which  her  husband,  the  plaintiff,  was 
not  entitled  to  an  estate  tor  his  life. 

At  the  death  of  Eliza,  the  plaintiff's  wife,  the  land  subject  to 
the  life  estate  of  Fanshaw,  descended  to  her  son  William  Sears. 

At  the  death  of  William,  no  estate  vested  in  his  father,  but 
it  descended  to  his  nearest  relations  of  the  blood  of  the  ancef* 
tor  trom  whom  the  estate  descended,  because  there  was  no 
seizen  in  William.     Rev.  Stat.,  chap.  38,  rule  6. 

The  Revised  Code  does  not  apply,  having  gone  into  opara- 
tion  subsequent  to  these  descents.  Lawrence  v.  Pitt^  1  Jones, 
344. 

Sbttlb,  J.  The  facts  presented  by  the  record,  and  agreed 
upon  by  counsel,  are  as  follows  : 

Daniel  Lee  died  in  the  year  1823,  in  Currituck  county, 
if  leaving  a  last  will  and  testament,  dated  November  22,  A.  D. 

1822,  in  which  he  devised  the  use  and  benefit  of  certain  land 
to  his  granddaughter,  Eliza  'McPher8*7n,  until  she  arrived  at 
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the  ago  of  eighteen,  then  for  the  land  to  retnrn  to  hid  heirs, 
''  and  in  ease  she  should  marry  under  the  age  of  eighteen,  or 
after  then,"  he  gave  it  to  her  and  her  heirs  forever.  Eliza 
McPherson  entered  upon  the  premises,  intermarried  with  one 
Israel  Fanshaw,  and  died,  leaving  issue  by  him  one  daughter 
named  Eliza,  who  intermarried  with  the  plaintiff,  Thomas  D. 
Sears,  in  the  year  1850,  and  died  November  27th,  1852,  leav- 
ing issue  by  him  one  son,  named  William  Sears.  The  said 
William  Sears,  son  of  the  plaintiff  by  his  wife  Eliza,  died  on 
the  7th  of  December,  1852,  leaving  no  issue  nor  brother  nor 
sister,  nor  the  issue  of  such. 

Israel  Fanshaw,  the  husband  of  Eliza  (born  McPherson)  sur- 
vived his  grand  son,  William  Sears,  and  died  in  the  fall  of 
1871,  and  he,  and  those  claiming  under  him,  remained  in  pos- 
session of  the  land  claimed  by  plaintiff  from  his  marriage  with 
the  said  Eliza,  until  his  death. 

The  plaintiff  claims, 

Ist.  The  title  in  fee  and  the  right  to  the  possession  of  said 
land,  as  the  heir-at-law  of  his  child,  William  Sears. 

Failing  in  this,  he  claims, 

2d.  That  he  is  entitled  to  the  possession  of  the  land  as 
tenant  by  the  courtesy,  through  his  wife  Eliza,  (born  Fanshaw.) 

If  neither  of  these  points  be  with  the  plaintiff,  then  the  title 
of  the  defendant  is  not  disputed. 

If  this  case  were  governed  by  the  rules  of  descent  to  be 
found  in  the  Revised  Code,  ch.  38,  the  plaintiff  would  be  en- 
titled to  the  land  in  controversy,  in  fee  simple,  but  since  it  is 
governed  by  the  rules  as  found  in  the  Revised  Statutes,  ch,  38, 
he  can  take  nothing.  The  learning  on  this  subject  is  so  fully 
and  satisfactorily  stated  in  Lawrence  v.  PUt^  1  Jones  344,  that 
we  shall  not  discuss  the  subject  further  than  to  apply  the  law 
to  the  facts  before  us. 

1st.  The  plaintiff  cannot  claim  the  land  as  tenant  by  the 
curtesy,  for  the  reason  that  seizen  in  deed  is  necessary,  at  com- 
mon law,  to  entitle  the.  husband  to  curtesy,  and  here,  since 
the  actual  seizen  was  in  Israel  Fanshaw,  as  tenant  by  the  cur- 
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tesy,  until  his  death  in  1871,  there  never  was,  at  any  time, 
seizen,  either  m  law  or  in  deed,  in  the  wife  of  the  plaintiff,  who 
died  in  November  1852,  for  the  reason  already  given,  towit : 
that  the  seizen  was  in  Israel  Faushaw,  there  never  was,  at  any 
time,  seizen,  either  in  law  or  in  deed,  in  William  Scare,  who 
died  in  December  1852,  and  therefore  the  plaintiff  cannot 
claim  even  the  life  estate  given  in  certain  cases  to  the  parents 
or  parent  of  the  person  last  seized,  by  the  proviso  to  rule  6, 
in  the  chapter  on  Descents,  in  the  Revised  Statntes. 

Bat  the  law  has  been  materially  changed,  as  will  be  seen  by 
reference  to  the  Revised  Code,  which  enacts :  "  Rule  1.  Every 
inheritance  shall  lineally  descend  forever  to  the  issue  of  the 
person  who  died  last  seized,  entitled  or  having  any  interest 
thereva^'*  <&€.  And  farther,  as  if  to  remove  all  doubt,  rule  13 
is  enacted,  which  declares,  ^^  Every  person  in  whom  a  seizen  is 
required  by  any  of  the  provisions  of  this  chapter,  shall  be 
deemed  to  have  been  seized  if  he  may  have  had  any  right, 
title  or  interest  in  the  inheritance."  So  that  now,  neither 
actnal  nor  legal  seizen  is  necessary  to  make  the  stock  in  the 
devolution  of  estates. 

And  it  will  be  observed  that  while  the  proviso  to  rule  6,  in 
the  Revised  Statutes,  gives,  in  certain  contingencies,  only  a  life 
estate  to  the  parents,  (fee,  yet  in  the  Revised  Code,  under  the 
same  contingencies,  an  estate  in  fee  simple  is  given  to  the 
father,  if  living,  and  if  not,  then  to  the  mother,  if  living. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Per  Cubum.  Judgment  affirmed. 
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H.  J.  CRAWFORD  and  others  v.  JOHN  H.  DALRYMPLE. 

In  1881  and  before,  in  order  to  subject  land  to  the  payment  of  debts, 
there  was  in  the  first  place,  a  judgment  against  the  personal  represen- 
tative, fixing  the  debt ;  and  in  the  second  place,  a  sei,  /a.,  setting  out 
the  judgment,  and  calling  upon  the  heirs  to  show  cause  why  execu- 
tion should  not  issue  against  the  land  which  had  descended. 
Therefore,  a  purchaser  at  a  Sheriffs  sale  under  an  execution  unsup- 
ported by  such  judgment  and  seire  facias,  obtains  no  title. 

OiviL  ACTION,  (for  the  recovery  of  210  acres  of  land,)  tried 
before  BtLxton^  «/],  ftt  the  Fall  Term,  1873,  of  the  Superior 
Court  of  MooBB  county. 

The  plaintiffs  claimed  as  children  and  heirs  at  law  of  Wil- 
liam Crawford,  who  died,  seized  and  possessed  of  the  premises 
in  dispute,  in  January,  1831. 

Mr.  Crawford  left  a  widow,  Catherine,  to  whom  dower  was 
allotted,  and  which  included  the  land  sued  for.  She  died  in 
March,  1859. 

The  plaintiffs  instituted  an  action  of  ejectment  against  the 
defendant,  on  28th  January,  1861,  which  pended  in  the  Supe- 
rior Court  of  Moore,  until  Spring  Term,  1870,  when  a  non- 
suit was  entered.  This  action  was  commenced  soon  thereafter, 
5th  August,  1879,  by  the  plaintiffs,  the  admitted  heirs  at  law 
of  Wm.  Crawford.  The  defendant  was  in  possession  at  that 
time  and  before,  claiming  both  possession  and  title  in  fee. 

It  was  conceded  that  the  defendant  had  acquired  the  life  in- 
terest of  the  widow,  by  mens^  conveyances  from  one  Cook,  to 
whom  she  sold  it  in  1831,  executing  a  deed  therefor.  The  de- 
fendant claims  also  to  have  acquired  the  reversionary  interest 
of  the  heirs  of  Wm.  Crawford  ;  to  establish  which,  he  read  in 
evidence  a  deed  from  Daniel  Mitchell,  sheriff  of  Moore  county, 
to  one  Matthew  G.  Campbell,  dated  25th  August,  1832,  con- 
veying the  land,  and  containing  the  following  recitals : 

"  This  indenture,  made  this  23d  August,  in  the  year  A.  D. 
1832,  between  Daniel  McNeill,  Esq.,  sheriff  of  Moore  county. 
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and  State  of  North  Carolina,  on  the  one  part,  and  Matthew  G. 
Campbell,  of  the  county  of  Moore,  and  State  of  North  Caro- 
lina, on  the  other  part :  Whereas,  by  virtue  of  execution, 
issuing  from  the  County  Court  of  Moore,  for  the  sum  of 
$23.78,  recovered  by  Nancy  McNair,  and  cost  thereon,  which 
said  sura  was  against  the  heirs  at  law  of  Wm.  Crawford,  of 
Moore  county,  as  on  record  of  said  Court  may  appear,  and 
whereas  the  said  execution  was  directed  and  delivered  to  the 
said  Daniel  McNeill,  Esq.,  sheriff  as  aforesaid,  commanding 
him,  that  of  the  goods  and  chattels,  lands  and  tenements  of  the 
said  heirs  at  law  of  the  said  Wm,  Crawford,  he  should  cause  to 
be  made  the  aforesaid  sum  of  $23.78,  to. satisfy  said  execution 
with  the  costs  thereon,  and  the  said  Daniel  McNeill,  Esq., 
sheriff  as  aforesaid,  in  pursuance  and  by  virtue  of  his  office 
and  the  aforesaid  executiun,  into  his  hands  and  custody,  (no 
goods  or  chattels  to  be  found,)  did  seize  a  certain  piece  or 
parcel  of  land,  situate,  lying  and  being  in  the  said  county  of 
Moore,  and  bounded  as  follows,  to-wit;"  (description  as  set 
forth  in  the  complaint."  "And  the  said  Daniel  McNeill, 
sheriff*  as  aforesaid,  after  due  advertisement  according  to  law, 
did  cause  the  said  parcel  of  land,  with  the  appurtenance 
thereto  belonging,  to  be  put  up  at  public  sale  to  the  highest 
bidder,  at  the  Court  House  in  Carthage,  in  Moore  county,  on 
the  3d  Monday  in  February,  A.  D*  1832,  at  which  time  and 
place,  Matthew  G.  Campbell  became  the  last  and  highest  bid- 
der, at  the  sum  of  $21.75,  for  the  said  land  and  appurtenances 
thereto  belonging.  This  indenture  witnesseth,  that  the  said 
Daniel  McNeill,  sheriff  of  said  county  of  Moore,  for  and  in 
consideration,"  (fee,  conveyed  the  land  to  the  purchaser, 
Campbell. 

The  defendant  then  read  as  evidence,  mesne  conveyances 
from  Matthew  G,  Campbell,  the  purchaser,  down  to  himself — 
his  own  deed  dated  12th  October,  1836,  followed  by  the  pos- 
session of  the  land,  since  28th  May,  1833. 

Defendant  insisted  that  the  recital  contained  in  the  sheriff's 
deed,  of  the  execution,  levy  and  sale,  was  prima  fade  evi- 
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dence  of  those  facts ;  that  Campbell  not  being  the  plaintiff  in 
the  execation,  was  not  bound  to  show  the  judgment  upon 
which  the  execution  issued,  neither  was  the  defendant,  who 
claimed  under  him  ;  insisting  that  he  had  thus  shown  himself 
entitled  not  only  to  the  dower  interest  of  the  widow,  but  also 
to  revcrfcionary  interest  of  the  heirs,  the  plaintiffs  herein. 

In  answer  to  this  defense,  the  plaintiffs  read  as  evidence,  the 
records  of  the  County  Court  of  Moore,  relating  to  a  certain 
suit  to-wit ;    Wm.  Comphell  v.   Nancy  McNair^  out  of  which 

record  was  produced  to  show,  that  the  proceedings  in  the  case, 
in  the  County  Court,  were  so  defective  and  irregular  as  to  be 
void,  and  therefore  inadequate  to  support  the  title  claimed  by 
defendant. 

The  records  showed,  that  at  August  Term,  1830,  an  appeal 
entered  from  a  Justice's  Court,  in  the  case  wherein  William 
Crawford  was  plaintiff  and  Nancy  McNair^  defendant,  and 
that  the  defendant  pleaded  general  issue,  stat.  lim.,  pay  and 
set  off;  that  at  the  November  Term  ensuing,  the  case  was  con- 
tinued ;  at  February  Term,  1831.  the  death  of  the  plaintiff'  was 
suggested  ;  at  May  Term,  1831,  the  suit  abated  ;  I^L  fa. 
issued ;  on  motion,  Neill  McNeill,  Esq.,  is  appointed  guardian 
ad  litem  for  the  infant  heirs  at  law  of  Wm.  Crawford,  dec'd. 
(After  the  abatement  of  the  suit,  the  Clerk  taxed  each  party 
with  their  respective  costs,  and  issued  execution.)  A  Ji,  fa. 
against  the  goods  and  chattels  of  Wm.  Crawford,  dec'd.,  issued 
returnable  to  the  ensuing  August  Term,  1831. 

Return  endorsed  by  Sheriff. 

"  No  goods,  nor  chattels  found,  levied  on  210  acres  of  land 
on  both  sides  of,"  &c. 

On  the  13th  September,  1831,  a  scL  fa.  issued  to  heirs  of 
Wm.  Campbell,  to  show  cause  why  the  said  land  should  not  be 
sold. 

At  November  Term,  1831,  the  suit  is  docketed  Nancy  Mc- 
Nair  v.  The  heirs  of  Wm.  Campbell^  set,  fa,  made  known. 
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Judgment  according  to  sci.  fa.  Ven.  ex.  issued  7th  Dec'r, 
1831. 

On  the  vefi.  ex.  on  file  is  a  receipt  of  $12.29  from  D.  Mc- 
Neill, sheriif,  signed  by  D.  Mclver,  Attorney. 

The  plaintiffs  having  objected,  among  other  things,  that 
there  was  no  return  of  a  sale  under  the  ven.  ex,^  and  also  in- 
Bistiner,  that  as  a  matter  of  fact,  that  there  was  no  sale  n)ade  by 
the  sheriff,  the  defendant,  to  corroborate  the  recital  of  a  sale 
to  Matthew  Q-.  Campbell,  as  contained  in  the  sherifl's  deed  to 
hi.J,  vfTj.'jJ  t  >  provo  by  one  W.  Bryan,  that  ho  \\i:X'^  t^'^  ^^'^.id 
Campbell,  while  in  possession  of  the  land,  claim  to  bo  the 
owner  by  purchase  at  an  execution  sale  against  the  heirs  of 
Wm.  Crawford.  To  this  evidence  the  plaintiffs  objected.  Ob- 
jection overruled,  evidence  admitted  and  plaintiffs  excepted. 

Plaintiffs'  asked  his  Honor  to  charge  the  jury,  that  even 
supposing  tliere  was  a  sale  made  by  the  sheriff,  yet  the  whole 
proceedings  were  so  radically  defective,  as  to  be  null  and  void, 
sals  included,  and  consequently  the  title  never  passed  from  the 
plaintiffs,  and  that  consequently  they  were  entitled  as  the  heirs 
of  Wm.  Crawford  to  recover  the  land.  These  instructions  the 
Court  declined  and  again  plaintiff'  excepted. 

The  issue  of  sale  or  no  sale  being  submitted  to  the  jury, 
they  found  in  favor  of  the  defendant.  Rule  for  a  new  trial ; 
rule  discharged,  judgment  and  appeal  by  the  plaintiffs. 

DcDoiuddy  for  appellants, 

Merrirrum^  Fuller  &  Ashe,  and  B.  Fuller  and  jV^  McKay, 
contra. 

Peabson,  C.  J.  With  every  disposition  to  support  the  title 
of  purchasers  at  sheriffs'  sales  and  to  relieve  them  from  the 
effect  of  a  mere  non-observance  of  matters  of  detail  bv  the 
oflBcers  of  the  law,  we  find  ourselves  unable  to  do  so  in  this, 
case,  because  it  appears  of  record,  that  there  is  no  judgment 
to  support  the  execution  under  which  the  sheriff  sold  the  land, 
there  could  have  been  none,  for  there  was  no  personal  repre- 
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<f  the  deceased  Against  whom  a  jndgtnont  could  have 

ired. 

ig  to  the  mode  of  procedare,  in  1831,  in  order  to 

d  to  the  pa}'inent,  of  a  debt,  there  was,  in  the  firet 

dgmcnt  against  the  personal  representative,  fixing 

Tiifi  plea  of  tally  administered  being  admitted,  or 
he  jiir;,  and  in  the  second  place  a  m.  ^a.  setting 
Jgment  and  calling  upon  the  heirs  to  show  canse 
ition  should  not  issne  against  the  land  which  had 
This  gives  to  the  heirs  a  day  in  Court  in  order  to 
ollateral  issne"  as  to  the  due  administration  of  the 
state. 

ase  there  is  "no  personal  representative,"  no  jndg- 
ifit  him  to  fix  the  debt,"  no  day  in  Court  for  the 
ow  why  exeuntion  "  upon  said  judgmenC^  shall  not 
til  the  real  estate.  Bnt  when  the  enit  abated  hj 
:he  death  of  William  Crawford,  (the  plaintiflT)  there 

fa.  to  make  "  his  part  of  the  costs  of  the  goods 
1e,"  "leaved  on  210  acres  of  land,"  then  follows  a 
niust  the  heirs  to  show  why  the  land  should  not  be 
.  venditioni  eteponas,  under  which  the  land  is  sold. 
»edings  are  not  merely  irregular  bnt  void  and  of  do 
the  want  of  a  judgment  against  the  personal  repse- 

So  Campbell,  under  whom  the  defendant  claims 
e,  by  power  of  the  sheriff's  sale. 

error. 


Venire  d6  novo. 
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STATE  on  the  relation  of  WM.    H.  HOWERTON  and  others  «.   S. 

McD.  TATE  and  others, 

A  person  who  is  rightfully  entitled  to  an  office,  although  not  in  the 
actual  possession  thereof,  has  a  property  therein,  and  may  maintain  an 
action  for  money  had  and  received,  against  a  mere  intruder,  who  may 
perform  the  duties  of  such  office  for  a  time  and  receive  the  fees  arising 
therefrom  ;  and  such  intruder  cannot  retain  any  part  of  the  fees  as  a 
compensation  for  his  labor. 

(The  State  ex  rel,  Eowertan  et  al,  v.  Tate  tff  ai.,  68  N.  C.  Rep.  546;  cited 
and  approved.) 

Civil  action,  tried  before  Clovd^  t/1,  at  the  Fall  Term,  1872*^ 
of  the  Superior  Court  of  Rowan  county. 

By  consent  of  parties,  his  Honor  found  the  facts  in  the  case,, 
which  are  the  same  as  stated  in  the  suit  between  the  same 
plaintifife  and  defendants,  decided  at  January  Term,  1873,  of 
this  Court,  and  reported  in  68  N.  C.  Rep.  546,  and  which, 
(those  pertinent  to  the  question  involved,)  are  set  out  in  the 
opinion  of  Justice  Settle. 

Upon  the  facts  found  on  the  trial  below,  his  Honor  gave- 
judgment,  that  the  relators,  (plaintiffs  in  this  action,)  were  the- 
rightful  Board  ol  Directors  of  the  Eastern  Division  of  the 
Western  North  Carolina  Railroad,  and  not  the  defendants,  and 
that  the  former  be  admitted  to  said  office  and  the  latter  ousted 
therefrom.     That  the  relators  recover  their  costs. 

From  this  judgment  the  defendants  appealed  ;  and  the  rela- 
tor Howerton  appealed,  on  the  ground  of  the  refusal  of  the- 
Court  to  give  him  judgment  for  one  year's  salary,  &c. 

A,  S.  Merrimon  and  D.  Colemcmy  for  defendants. 
McCorkle  cfe  Bailey^  tor  the  plaintiflfe,  and  for  appellant' 
Howerton. 

Settle,  J.     We  have  held  in  the  State  on  the  relation  of 
Howerton  v.  TaU^  68  N.  C.  Rep.  646,  that  the  Board  of  Di- 
ll 
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rectors,  of  which  tlie  plaintiff  Howerton  was  President,  were 
the  only  persons  lawfully  entitled  to  the  possession  of  the  East- 
ern Division  of  the  Western  North  Carolina  Railroad,  from 
and  after  the  26th  day  of  October,  1S71.  And  we  take  it, 
that  Howerton  continued  to  be  the  President  of  the  road  until 
it  passed  into  the  hands  of  the  receiver  appointed  by  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of 
JN^orth  Carolina. 

But  during  this  whole  period,  Howerton  and  his  Board  were 
3cept  out  of  possession  by  the  defendant  Tate  and  his  Board, 
^ainl  this  action  is  for  the  purpose  of  lecovering  the  salary  to 
which  Howerton  alleges  he  is  entitled  as  President  de  jure  of 
the  road.  That  he  is  so  entitled  from  the  time  of  his  demand 
upon  the  Tate  Board  for  the  surrender  of  the  road  is  clear, 
both  upon  reason  and  authority. 

In  the  first  place  it  is  enacted  by  the  Code  of  Civil  Proce- 
dure, sec.  369,  that  "whenever  an  action  shall  be  brought 
against  a  person  for  usurping  an  office,  the  Attorney  General, 
in  addition  to  the  statement  of  the  cause  of  action,  may  also 
set  forth  in  the  complaint  the  name  of  the  person  rightfully 
entitled  to  the  office,  with  a  statement  of  his  right  thereto,  and 
in  such  case,  upon  proof  by  affidavit  that  the  defendant  has  re- 
ceived fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by 
a  Judc^e  of  the  Supremo  Court  for  the  arrest  of  such  defend- 
ant, and  holding  him  to  bail,"  &c.  And  sec  373,  "  If  judg- 
ment be  rendered  upon  the  right  of  the  person  so  alleged  to 
be  entitled,  in  favor  of  such  person,  he  may  recover  by  action 
the  damages  which  he  shall  have  sustained  by  reason  of  the 
usurpation  by  the  defendant  of  the  office,"  &c. 

In  Douglas  v.  iheStatSy  31  Indiana  429,  which  was  a  contest 
•vthe  office  of  county  auditor,  the  authorities  ou  this  subject 
are  collected  and  well  considered,  and  we  shall    make    no 
apology  for  quoting  largely  from  that  case. 

There  it  is  said  that  "  Wright,  being  the  auditor  de  jure 
from  and  after  the  11th  of  November,  1867,  was  entitled  to 
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exercise  the  franchises  of  the  office,  and  to  receive  the  fees  and 
emoluments  thereof.  The  right  of  Douglas  to  hold  the  office 
ceased  at  the  same  time,  and  he  was  thereafter  a  mere  intruder, 
and  his  subsequent  exercise  of  the  office  was  a  usurpation. 

"  The  remaining  question  is  as  to  the  measure  of  Wright's 
damages.  Is  he  entitled  to  recover  the  whole  emoluments  of 
the  office  received  by  Douglas  foR  the  time  he  unlawfully  held 
possession,  without  any  deduction  for  necessary  clerk  hire  paid 
out  by  Douglas  for  discharging  the  duties  of  the  office  during 
the  same  time. 

"  And  it  is  held  that  a  person  who  is  rightfully  entitled  to 
an  office,  although  not  in  the  actual  possession  of  it,  has  a 
property  in  it,  and  may  maintain  an  action  for  money  had  and 
received,  against  a  mere  intruder  who  miy  perform  the  duties 
of  the  office  for  a  time  and  receive  the  fees  arising  therefrom, 
and  such  intruder  cannot  retain  any  part  of  the  fees  as  a  com- 
pensation for  his  labor.  This  position  is  fully  sustained  bv 
I  Selwyn  N.  P.  81 ;  Lightly  v,  Clouston,  1  Taunt.  112 ,  Alien 
V.  McKean^  1  Sumner  276 ;  Bayton  v.  Dodsworth^  6  Term  R. 
681 ;  Doraey  v.  Smythe  County  Auditor^  28  Cal.  21." 

The  opinion  in  Douglas  v.  the  State  goes  on  to  say  "  The 
official  acts  of  Douglas  during  the  time  he  usurped  the  office 
are  held  to  be  valid  as  to  the  public  and  third  parties,  simply 
because  the  public  good  requires  that  it  should  be  so  to  pre- 
vent still  greater  miechief.  But  as  to  Douglas  himself,  they 
were  illegal.  Being  a  mere  intruder,  he  can  claim  no  benefit 
from  his  acts  ;  he  was  not  entitled  to  receive  any  compensation 
for  the  services  rendered,  either  by  himself  or  by  those  acting 
under  him,  and  could  not  maintain  an  aetion  for  the  recovery 
of  the  fees  appertaining  to  the  office." 

In  the  case  of  the  United  States  for  the  use  of  Crawford  v. 
Addison,  6  Wal.  291,  which  was  a  contest  for  the  mayoralty 
of  Georgetown,  in  the  District  of  Columbia,  it  is  said  that 
*'  the  rule  which  measures  the  damages  upon  a  breach  of  con- 
tract for  wages  or  for  freight,  or  for  the  lease  of  buildings,  has 
no  application.    In  these  cases  the  party  aggrieved  must  seek 
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other  employment  or  other  articles  for  carriage,  or  other 
tenants,  and  the  damages  recovered  will  be  the  diflTerence 
between  the  amount  stipulated  and  the  amount  actually  received 
or  paid.  But  no  such  rule  can  be  applied  to  public  offices  of 
personal  trnst  and  confidence,  the  duties  of  which  are  not 
purely  ministerial  or  clerical."  In  such  cases  the  measure  of 
damages  is  the  salary  received,  by  the  intruding  party. 

In  our  case,  Howerton  being  the  'President  de  jure  of  the 
road,  was  entitled  to  receive  the  salary  attached  to  that  office ; 
but  Tate  having  usurped  the  same,  and  having  received  a  por- 
tion at  least,  if  not  all  of  the  salary,  without  the  assent  of 
Howerton,  either  expressed  or  implied,  he  must  be  held  b» 
having  received  it  to  the  use  of  Howerton. 

The  case  will  be  remanded  to  the  end  that  there  may  be  an 
inquiry  as  to  the  amount  of  salary  received  by  Tate,  and  that 
the  case  may  be  disposed  of  in  accordance  with  the  principles 
enounced  in  this  opinion. 

Per  Curiam.  Order  accordingly. 


OWEN  F.  HERRING  v.  PATRICK  MURPHY. 

An  order  of  Court,  sending  back  a  report  to  a  commissioner  or  refereev 
is  sufficient  notice  to  the  party  excepting  to  such  report,  of  its  recom- 
mitment. 

A  commissioner  in  applying  the  scale  of  depreciation  to  payments  and 
receipts,  applied  the  same  at  the  date  the  several  payments  were  made 
and  the  receipts  given :  Held^  to  be  proper  and  no  ground  of  excep- 
tion, in  the  absence  of  proof  that  the  party  kept  on  hand  the  identical 
money  received. 

A  commissioner  reports  that  the  evidence  upon  which  he  stated  the  ac- 
count, **  was  the  reports  of  the  defendant  as  guardian  to  the  Court, 
one  voucher  for  defendant,  (which  is  allowed,)  and  defendant's  aflB- 
davit:"  Hdd^  that  was  a  sufficient  statement  of  the  evidence  to  justi- 
fy a  confiimation  of  the  report. 


-■""w^^^- 


JANUARY  TERM,  1874.  165 

HeRKIKO  t?.  MUKPHT- 

CiviL  ACTION,  (Petition  for  an  account  and  settlement)  heard 
before  Hussell,  J.,  at  the  Spring  Term,  1873,  of  the  Superioi* 
Conrt  of  t>AMP80N  County. 

The  plaintiff,  who  had  been  a  ward  of  the  defendant,  filed 
his  petition  for  an  account  and  settlement,  at  May  Term, 
1866,  of  the  Court  of  Pleas  and  Quarter  Sessions  of  Sampson 
County. 

At  February  Terra,  1867,  it  was  referred  to  Clerk  to  state 
an  account.  Before  any  report  was  returned,  this  case  was 
transferred  to  the  Superior  Court,  and  at  Spring  Term,  1870, 
the  matter  was  referred  to  A.  B.  Chesnutt,  who  at  the  succeed- 
ing Term,  made  a  report  which  was  filed,  and  at  Spring 
Term,  1871,  the  defendant  filed  exceptions. 

Fall  Term,  1871,  the  judgment  confirming  the  report  of 
Chesnutt  was  set  aside,  arid  the  account  referred  to  the  Clerk, 
who  returned  a  report  at  Spring  Term,  1872,  to  which  defend- 
ant filed  ten  exceptions.  The  account  was  recommitted  to  the 
Clerk,  who  reported.  Spring  Term,  1873,  that  ihe  defendant 
owed  the  plaintiff  $405.65.  To  this  report  the  defendant 
again  excepted,  which  exceptions  are  fully  set  out  in  the  opin- 
ion of  the  Chief  Justice. 

His  Honor  below  overruled  the  exceptions,  and  gave  judg- 
ment in  favor  of  the  plaintiff,  for  the  amount  found  due  and 
stated  in  the  report.  From  this  judgment  defendant  appealed. 

!No  counsel  in  this  Court  for  plaintiff. 
Smith  cfe  Strong^  for  defendant. 

Pkarsov,  C.  J.  It  is  really  painful  to  see  how  a  spirit  of 
litigation  can  induce  parties  to  incur  costs  and  consume  tlie 
time  of  the  Courts,  after  it  is  clear,  that  tiie  difference  in  the 
result,  taking  it  either  way,  will  only  be  a  few  dollars  and 
cents,  60  that  '^  the  play  is  not  worth  the  candle."  Such  are 
the  words  of  Lord  Mansfield  in  deciding  a  case  like  ours. 

The  first  report,  shows  a  balance  against  the  defendant  of 
$407.30,  May  15th,  1872- 
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To  this  t)ie  defeudant  files  teii  eac^Uont  and  the  Coart  see- 
ing that  most  of  them  merely  involved  matter  of  calculation, 
-—  ■"-  ■■-  -  natter  agaia  to  the  Commieeioner,  who  after  giving 
sration,  to  the  ten  exception*,  and  correcting  hie  cal- 
eportB  a  balance  against  the  defendant  of  $505.97,  a 
if  f  1.35,  but  redncing  the  exceptions  to  three,  in- 
I,  the  defendant  being  content  to  let  seven  of  hiaex- 
sa  off,  as  fully  answered  by  a  difference  ot  (1.35. 
abor  is  brought  down  to  the  consideration  of  three 

iefeodant  was  not  notified  of  the  re-commitment.  If 
that  defendant  was  nut  notified  of  the  fact,  that  the 
,  by  an  order  in  the  case,  been  referred  back  to  tlie 
nor,  it  aeeumes  groee  laches  on  his  part.  If  it  means 
i  not  notified  ot  the  time,  at  which  the  Commissioner 
ew  his  report,  and  was   taken  by  surprise,  it  was 

0  lay  a  foundation  for  the  exception  by  an  affidavit 
of  surprise. 

lee  the  scale  (in  reference  to  Confederate  money) 

the  Commissioner  is  not  correct.    This  seems  to 

J  ground  on  which  the  defendant  rests ;  and  as  pre- 

uestion,  which  effects  the  merits,  when  scratinized 

to  but  little. 

amissioner  applies  the  scale  to  receipts  and  payments 

1  money  was  received  or  paid  ont ;  this  on  a  general 
1  seem  to  be  fair,  but,  it  is  argued,  '*  the  receipts 
n  point  of  time  and  the  scale  was  depreciating  all 
:,  so  it  makes  a  difference  against  the  defendant." 
true,  provided  he  had  kept  the  identical  bills  ia 
le  does  not  allege  that  this  was  the  fact,  on  the  con- 
[)ears  by  the  iacts  reported,  that  the  defendant  re- 
greater  part  of  the  fund  $553.83,  in  August  1862, 
1  was  but  little  discount,  and  in  the  Rbsence  of  any 
that  he  did  not  use  the  money,  we  asGume  that  he 

having  had  the  benefit  of  the  money,  at  a  high 
can  see  no  reason  for  objecting  to  the  plan  of  tiie 
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GoiniDiBsioner, — apply  tbe  scale  to  receipts  and  i 
fit  the  dates,  respectively. 

3.  ''  Becanae  the  Commissioner  does  nut  state 
dence  on  which  his  report  is  made."  The 
reports,  that  the  evidence  upon  whicli  he  stat< 
"was  the  reports  of  the  defendant  as  guardian 
one  voacher  for  defeudant,  (which  is  allowed)  a 
alBdavit"     So  the  report  does  set  out  the  evide 

The  other  clause  of  the  exceptiDn,  to-\vit: 
onght  to  sbite  the  facts  and  circnmetances  of  th 
aeenmeJ  during  the  war"  is  so  indefinite  and  g( 
beyond  the  reach  of  judicial  investigation. 

We  see  no  error  in  the  ruling  of  his  Hoocr, 
exceptions  are  overruled,  the  report  enforced 
accordingly.     Let  this  be  certified. 

Feb  Cdbiav.  Jiidgmt 


JOHN  C.  LOVINIER,  Esec'r.,  &c..    ».    W.    H.    PB 
ad  litem  and  others. 

In  a  pn>cecdmg  to  subject  real  estate  to  sale  for  assets, 
the  sale  is  returned  and  conflrmed,  the  Judge  of  Pro' 
CBOse  ebowD,  haa  the  right  to  aet  the  sale  aside,  and 
the  property. 

And  although  the  exercise  of  this  right  is  discretionan 
of  Probate,  still  it  is  such  a  matter  of  legal  discret 
"matter  of  law  or  legal  inference,"  that  an  appeal 
decision. 

There  are  quMiom  of  fact,  as  distinguished  from  ittum 
Probate  Jadge  in  cases  before  him,  and  the  Distrii 
before  him,  may  decide  without  a  jury.  And  in  a  n 
aside  a  sale,  it  is  not  necessary  for  the  Judge  in  c 
sc9)d  to  the  appellate  Conrt  a  separate  statement  u 
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which  hia  decision  rests  when  the  affidavits  aud  counter-affidavits  for 
and  against  the  motion  accompanies  the  case. 
(rAratpwnv.  Cox,  8  Jones,  8U;  Weteott  v.   UulMt,   67  N.  C.  Rep.  182; 
Klutti  r.  MeKemU,  65  N.  C,  Bep,  103,  cited  and  approved.) 

Civil  actiox,  (motion  to  set  aside  a  eale  and  re  open  bid- 
dings.) heard  before  Clarke,  J.,  at  Cliainbere,  in  CEivBH 
county,  (in  the  13tii  day  of  April,  1873. 

The  plaintiff  filed  his  petition  befure  the  Judge  of  Probate, 
to  sell  real  estate  for  assets.  From  a  decision  of  his,  refusing 
to  set  aside  the  sale,  an  appeal  wag  taken  to  the  Jndge  ot  the 
District,  at  Chambers.  From  his  decision,  setting  aside  the 
sale,  the  plaintiff  appealed  to  the  Supreme  Conrt.  The  taete 
are  fidly  stated  in  the  ojMnion  of  the  Conrt. 

Haugkton,  with  whom  was  Battle  <&  Son,  for  appellant, 
objects:  That  in  this  case,  the  Jndgc  does  not  tind  the  facts, 
as  is  required  by  the  Code  of  Civil  Procedure,  sees.  110,  113, 
115. 

Tlie  Judge  set  forth  upon  the  record  his  decision  in  writing, 
and  from  that  the  appeal  is  taken.  Clegg  v.  JV.  }'.  }Vhite 
Soap  StoTie  Company,  66  N.  C.  Rep.,  390;  Poioeli  v.  Weith, 
ibid,  424. 

This  Conrt  will  not  try  qiieetions  of  fact,  67  N.  C.  Rep., 
455. 

After  confirming  the  report,  the  jurisdiction  of  the  Probate 
Conrt  was  at  an  end.  Weacott  v.  Bulett,  67  iJ.  C.  Rep.,  192 ; 
Thompson  v.  Cox,  8  Jones,  314, 

A  (^ourt  of  Equity  would  not  open  biddings  except  under 
pecnliar  circumstances.  Aahbee  and  others  v.  Crowell  and- 
othera.     Bnsb.  Eq.,  138. 

It  tljc  sale  is  set  aside,  the  parties  must  be  put  in  statu  quo. 
Adams  Eq.,  173.  This  cannot  he  done  on  motion,  but  must 
be  done  by  Mil  or  petition.  Tate  v.  J'owell.  64  N.  C.  Rep., 
647 :  Evam  v.  Singellary,  63  N.  C.  Rep.  206. 

Gre«^  and  Stephenson,  contra. 
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Beads,  J.  The  plaintiff,  ae  executor,  instituted  proceedings 
iu  the  Probate  Court,  for  license  to  sell  the  real  estate  of  his 
testator,  to  pay  debts.  A  sale  was  ordered  and  made  by  the 
plaintiff,  and  the  land  was  bid  off  by  one  Long.  The  plaintiff 
reported  a  fair  sale,  for  a  fiill  price,  and  nnoney  paid.  And 
thereupon  the  Probate  Court  confirmed  the  sale,  and  ordered 
the  title  to  be  made;  and  title  was  made  to  said  Long,  who 
immediately  re-conveyed  to  the  plaintiff  It  was  also  ordered 
that  the  cause  be  retained,  and  that  the  executor,  after  paying 
the  debts,  should  pay  the  surplus  into  Court  for  the  benefit  of 
the  devisees. 

Subsequently  the  defendant,  Pearce,  guardian  of  the  de- 
fendants who  are  interested  in  the  lands,  filed  an  affidavit  in  the 
cause,  setting  forth  that  said  Long  bid  off  the  land  for  and  at 
the  request  of  the  plaintiff',  and  paid  nothing  for  it,  and  re- 
conveyed  it  to  the  plaintiff,  and  that  the  debts  of  the  estate  had 
not  been  paid;  and  that  the  plaintiff  was  insolvent.  And 
moved  that  the  order  of  sale,  and  the  order  confirming  the  sale, 
be  set  aside  and  a  re  sale  ordered. 

The  plaintiff  files  a  counter  affidavit,  in  which  he  admits, 
that  fearing  the  land  would  not  sell  for  its  value,  he  acquainted 
Long  with  the  value,  and  through  his  representation.  Long  was 
indi.ced  to  bid  oft*  the  land ;  and  then  he  bought  it  from  Long. 
He  does  not  pretend  that  Long  ever  paid  a  dollar  of  the  price, 
or  even  that  he  himself  liad  accounted  for  the  price  and  paid 
it  to  the  debts  of  the  estate.  And  he  does  not  deny  the  alle- 
gation of  the  defendants,  that  the  debts  of  the  estate,  to  pay 
which  the  land  was  sold,  have  not  been  paid  ;  and  that  he  is 
insolvent.  In  his  report  of  the  sale  to  the  Probate  Judge,  ho 
had  said,  that  instead  of  giving  bond  for  the  price.  Long  had 
paid  the  cash. 

In  his  counter  affidavit  he  does  not  pretend  that  Long  either 
complied  with  the  terms  of  the  sale  by  giving  bond,  or  that  he 
had  paid  the  cash.  This,  according  to  his  own  showing,  was  a 
fraud  upon  the  Court. 

Upon  this  showing,  it  was  clearly  the  duty  of  the  Probate 
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Judge  to  set  aside  the  sale.  And  this  he  says  he  would  have 
done  if  he  had  been  satisfied  "  beyond  a  doubt "  of  two  things: 
first,  that  there  was  "collusion"  between  the  plaintiff  and 
Long ;  and,  secondly,  that  the  land  did  not  sell  for  a  fair  price. 

What  idea  the  Probate  Judge  had  of  "  collusion,"  and  what 
amount  of  evidence  would  have  satisfied  him  '*  beyond  a 
donbt,"  is  not  clearly  seen.  The  sale  was  a  sham,  not  a  dollar 
was  paid,  or  secured  to  be  paid,  and  the  report  of  the  sale  was 
false,  and  the  debts  for  which  the  land  was  sold  have  not  been 
paid.  By  whatever  name  this  may  be  called,  it  is  certainly 
not  such  a  transaction  as  can  have  the  sanctiim  of  the  Courts, 
The  Probate  Judge  puts  his  refusal  to  vacate  the  order  of  sale 
upon  the  ground  that  the  land  sold  for  a  fair  price ;  and,  there- 
fore, the  defendant's  interests  had  not  suffered.  The  answer  is, 
that  it  did  not  sell  for  anything  at  all.  The  sum  bid  may  have 
beei  its  value,  but  nothing  was  paid.  And  a  further  answer 
is,  that  when  a  fraud  appears,  a  party  against  whom  it  is  prac- 
ticed has  the  right  to  be  relieved  against  it,  and  he  is  not  pat 
to  show  "beyond  a  doubt,"  that  he  will  be  injured.  And 
where  a  Court  has  been  used  as  the  instrument  to  perpetrate  a 
fraud,  the  Court  owes  it  to  the  administration  of  justice  to  set 
the  matter  right. 

Upon  the  refusal  of  the  Probate  Judge  to  set  aside  the  sale, 
the  defendants  appealed  to  the  District  Judge.  His  Honor  re- 
viewed the  decision,  and  set  aside  the  sale.  And  from  the  de- 
cision of  his  Honor  the  plaintiff  appealed  to  this  Court. 

1.  The  first  point  made  for  the  plaintiff  is,  that  taking  the 
fraud  to  be  as  alleged,  the  remedy  is  by  civil  action,  and  not  by 
a  motion  in  the  cause,  as  this  is.  This  point  is  made  upon  the 
supposition,  that  upon  the  confirmation  of  the  sale,  the  cause 
is  ended  ;  and  the  Probate  Judge  had  no  further  power  over  it 
It  is  likened  to  a  similar  proceeding  in  the  old  County  Court, 
to  make  real  estate  assets  in  the  hands  of  an  administrator  or 
executor.  And  several  cases  were  cited  by  plaintiff  to  show 
that  after  the  sale  the  County  Court  had  no  further  p(»wer; 
and  that  a  remedy  for  any  fraud,  &c.,  must  be  sought  in  a 
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conrt  of  equity.     Thompson  v.  Cox,  8  Jones  314 
Hulft,  6TiH.  G.  R.,  192. 

Tbo  answer  is,  that  we  are  now  in  &  conrt  of  t 
ae  law.  And  a  fnrther  answer  is,  that  the  order 
confirming  the  sale  expresslj  retains  tiie  cause,  a 
ptaintiGT  to  pay  the  excess  of  the  proceeds  of  sal 
the  debts,  into  Court,  to  be  distributed  among  t1 
And  how  can  that  excess  be  known  nntil  a  fai 
And  a  further  answer  is  that  0.  C.  P.,  sec.  422, 
anthorizes  a  Judge  of  Probate  "to  open,  vacat 
addo,  or  enter  as  of  a  former  time,  decrees  or 
Court  in  the  same  manner  as  conris  of  general 

2.  The  second  point  made  for  the  plaintiff  is, 
matter  of  discretion  witli  the  Probate  Judge  whe 
set  aside  the  sale ;  and  that  from  his  discretion 
appeal. 

True,  it  is  a  matter  of  discretion  ;  bnt  then  th 
not  willful  or  arbitrary,  but  legal.  And  althong 
be  not  purely  a  matter  of  law,  yet  it  "  involves  a 
or  legal  inference,"  in  the  language  of  the  Code, . 
will  lie. 

3.  The  third  point  made  by  the  pJHintiff  is, 
overrule  his  Honor  becanse  be  does  not  find  t 
which  his  opinion  is  founded. 

When  an  i6»ue  of  fact  is  made  before  a  Proba 
Code,  sec.  490,  requires  that  it  shall  be  irantfeTi 
peri.T  Conrt  in  time  for  trial.  And  then,  of  co 
must  be  by  jury,  if  either  party  require  it. 
questions  of  tact,  as  distinguished  from  issues  i 
the  Probate  Judge,  in  cases  before  him,  and  the  I. 
in  cases  before  him,  may  decide  wiihoDt  a  jury. 
involving  complicated  accounts  where  the  mode  < 
0.  0.  P.,  is  by  reference  and  report  and  exceptioi 
McKemie,  65  N.  C.  Rep.,  102.  And  so  in  a 
present,  where  a  motion  ie  made  to  vacate  an  ( 
any  Court,  the  Court  must  of  necessity  hear  t) 
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ion  is  founded ,  and  the  parties  are  not  entitled, 
riglit,  to  make  an  i«Bue  of  fact  and  demand  a 
loiigh  it  may  be  that  cases  may  arise  in  which 
order  an  issne  to  be  tried  by  tlie  jury  to  aid  the 
ie  case  before  us,  tiie  facts  appeared  before  the 
latoin  the  alBdavits  of  tlie  parties;  and  although 
ree  in  all  particulars,  yet  in  the  materials  they 
n  what  is  alleged  by  the  defendant  and  not  de- 
lintifl',  and  in  what  is  admitted  by  the  plaintiff, 
ate  of  facts  herein  before  set  forth.  These  facte 
y  the  Probate  Judge  to  the  District  Judge  and 
to  ns.  It  is  true  that  his  Honor  does  not  make 
statement  of  the  tacts,  as  usually  it  is  best,  and 
ere  the  facta  are  complicated  or  the  testimony 
t  is  necessary  for  him  to  do,  yet  the  facts  do  dis- 

K  the  facts  ought  to  have  been  made  out,  and 
up,  the  plaintiff's  brief  refers  to  C.  C.  P.,  sec. 
E  never  has  been  applicable  to  an  appeal  from  a 
'/  but  only  to  an  appeal  from  the  derk  to  the 
tters  of  pleading  and  practice  in  civil  actions, 
-e  returnable  before  the  clerk.  But  it  is  not  ap- 
'  case  now ;  as  civil  actions  are  now  returnable  in 
re  the  Judge  himself. 

\  error.  This  will  he  certified  to  tlie  end  that 
w  may  proceed  according  to  law. 

t  Judgment  affirmed. 
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CARSON  &  GRIER  v.  C.  J.  LINEBURQER  and  others. 

In  a  suit  on  a  note,  the  payment  of  which  is  relied  on  as  a  defence,  one 
of  the  defendants  testified  that  at  the  time  the  note  was  made,  it  was 
agreed  that  it  was  to  be  paid  in  certain  cotton  goods,  and  that  the 
defendants  delivered  the  goods  to  their  agent  to  be  delivered  to  a  finn 
of  which  the  payee  was  a  member,  according  to  such  agreement ;  and 
the  agent  testified  that  he  sold  and  delivered  the  goods  to  the  firm  on 
the  usual  time  of  thirty  days,  nothing  being  said  about  the  note :  It 
was  held^  that  tliis  was  mine  evidence  of  payment,  which  ought  to  have 
been  submitted  to  the  jury,  and  that  his  Honor  below  erred  in  charg- 
ing that  there  was  no  evidence  of  payment. 

Civil  action,  (suit  on  a  note,)  tried  at  the  July  (Special) 
Term,  1873,  of  the  Superior  Court  of  Mecklenburg  county, 
before  his  Honor,  Moo-re^  J. 

The  plaintiffs,  as  indorsees  of  one  Wm.  Kiehards,  sued  de- 
fendants on  a  note  for  $549.32  and  interest,  less  a  credit  of 
$200,  August  26th,  1869  ;  date  of  note  19th  January,  1869. 

Defendants  rely  on  the  plea  of  payment.  On  the  trial,  in 
support  of  the  plea  of  payment,  Caleb  Lineburger,  one  of  the 
defendants,  testified,  that  when  the  note  was  made  and  deliv- 
ered to  Wm.  Richards,  it  was  understood  and  agreed  between 
the  parties,  that  the  note  was  to  be  paid  by  the  makers,  who 
were  manufacturers  of  cotton  goods,  delivering  to  the  firm  of 
Wm.  Richards  &  Co.,  merchants  in  Charlotte,  cotton  goods  in 
payment  thereof.  That  Wm.  Richards,  the  payee  in  the  note, 
was  a  member  of  the  firm  of  Wm.  Richards  &  Co. ;  that  when 
the  $20(^  was  paid,  it  was  done  as  a  favor  to  Richards,  who 
had  occasion  for  the  money,  and  it  was  then  again  agreed  that 
the  balance  of  the  note  was  to  be  paid  in  goods.  This  defen- 
dant further  testified,  that  goods  were  delivered  to  one  Pasour, 
to  he  delivered  to  Wm  Richards  &  Co.,  before  the  transfer  ot 
the  note  tu  the  present  plaintiffs,  of  a  greater  amount  in  value, 
than  the  balence  due  on  the  note. 

Wm.  Richards,  the  payee,  testified,  that  there  was  no  such 
agreement  as  the  manner  in  which  the  note  was  to  be  paid, 
either  at  its  making,  or  when  the  $200  was  paid ;  that  when 
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the  goods  were  delivered  by  Linebnrger  &  Co.  to  Win.  Rich- 
ards &  Co.,  he  held  a  claim,  other  than  the  note,  against  Line- 
burger  &  Co.,  for  cotton  he  had  sold  and  delivered  to  them, 
in  1864r,  upon  which  claim  the  goods  were  to  be  credited. 

Linebnrger  being  re-called,  stated,  that  when  the  note  in 
suit  was  given,  thut  it  was  in  settlement  of  all  demands  of 
Richards,  and  that  his  firm  owed  him  nothing  on  any  previous 
cotton  transaction. 

One  Pasour,  for  defendants,  testified,  tliat  he  was  the  gen- 
eral agent  of  Linebnrger  &  Co.,  for  the  sale  and  delivery  of 
goods,  and  that  between  the  date  of  the  payment  of  the  $200, 
and  the  transfer  of  the  note  to  the  plaintiff:*,  he  sold  and  de- 
livered cotton  goods  to  Wm.  Richards  &  Co.,  to  the  value  of 
$700 ;  that  the  goods  were  charged  to  that  firm,  and  sold  in 
the  usual  manner  on  thirty  days  time ;  that  he  repeatedly 
called  on  Wm.  Richards  &  Co.,  for  payment,  but  that  no  pay- 
ment was  made.  That  on  one  occasion  he  called  on  them  for 
payment,  Bauman,  one  of  the  firm,  oflfered  to  pay  the  account 
in  cotton,  which  the  firm  had  at  Brevard  Station  ;  that  he  ac- 
cepted the  offer,  but  for  some  reason  never  got  the  cotton; 
that  there  was  no  cotton  there. 

It  was  also  in  evidence,  that  Linebnrger  &  Co.,  brought  snit 
on  their  claim  against  Wm.  Richards,  &  Co.,  for  the  goods 
sold  and  delivered  by  Pasour,  and  had  given  no  credit  for  the 
note  sued  upon  in  this  case 

His  Honor  ruled,  that  there  was  no  evidence  of  payment  to 
be  submitted  to  the  jury  ;  whereupon  a  verdict  was  ordered 
to  be  rendered  for  the  plaintiff.     The  defendants  appealed. 

e/.  U,  Wileon,  for  appellants. 

li.  Barringer  and    Vance j  contra. 

Readb,  J.  The  only  question  is,  whether  there  was  any 
evidence  of  the  payment  of  the  note.  The  defendant  testi- 
fied that  when  the  note  was  executed,  it  was  agreed  that  it  was 
to  be  paid  off  in  goods  from  the  defendant's  factory,  and  that 
he  snbsequently  delivered  goods  to  his  agent,  Pasour,  to  de- 
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liver  to  the  payee  more  tlian  sufficient  to  pay  the 
was  evidence  tending  to  sbow  the  first  elep  tows 
ment.  Tlie  dcfetxJHiit  then  intmdiited  the  itgent, 
Paeoiir  had  testiHod  that  he  delivered  the  goods  in 
the  note,  that,  in  connection  wiili  tho  testimony  < 
dant,  if  believed,  would  have  been  tiiil  proof, 
say  that  ho  delivered  the  good^,  but  lie  says  mo: 
He  says  that  "  he  sold  and  delivered  the  cotton 
payee  to  the  amount  of  the  note,  and  that  the  goo 
on  the  uBiiftl  time,  thirty  days."  And  i^u  it  is  eoi 
this  disproves  the  delivery  of  the  goods  in  pay 
note.  Wliat  view  the  jury  wooM  have  taken  < 
mony  we  cannot  tell.  It  muy  be  that,  viewing  it  ti 
the  defendant's  testimony,  tliey  might  Iiave  fonnd 
was  mistaken  as  to  its  being  an  ordinar}'  sale,  on 
time,  and  then  to  be  paid  in  cash,  and  not  applie 
tion  of  the  debt-  The  jnry  might  have  fonnd 
Pasciir  thonght  it  an  ordinary  sale,  yet  the  partie. 
it  differently.  Eapeeially  migbi  they  have  so  fouii 
the  fact,  that  both  parties  to  the  note  swear  that 
taken.  The  defendant  swears  he  was  mistaken 
knows  that  he  sent  the  goods  by  him  to  pay  tlie 
tho  payee,  wlio  was  also  examined  as  witnei^s,  a\ 
did  not  take  the  goods  in  payment  of  that  note 
the  time  he  received  the  goods  he  had  another  < 
the  defendant  older  than  the  note  for  cotton,  whi^'h 
him,  and  that  the  goods  delivered  "  were  to  be  < 
that  older  debt.  And  then  the  defendant  swore 
debt  had  been  included  in  the  note,  so  that  there 
old  debt.  All  this  taken  in  connection  with  the 
that  the  payee  wonld  not  have  bought  goods  to  pa 
when  he  held  a  debt  against  the  defendant,  migl 
left  to  the  jnry  as  evidence  tending  to  show  th 
were  delivered  in  payment  of  the  note. 

There  is  oiror. 

Fkb  Odsiam.  Vmii 
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JAMES  S.  PHILLIPS  v.  WILLIAM  H.  TREZEVANT. 

Tlie  Supreme  Court  has  no  power  to  compel  by  process  of  attachment,  a 
defendant  to  pay  a  judgment  against  him  for  costs  recovered  by  a 
plaintiff  in  this  Court. 

(Broirn  v.  Lang^  2  Dev.  8  Bat.  Eq.  138,  cited  and  approved.) 

MonoN,  at  this  Term,  after  notice,  for  an  attachment  against 
the  defendant  in  the  above  entitled  canse,  to  compel  him  to 
pay  the  costs  adjudged  against  him  in  this  Court,  at  June 
Term,  1872. 

The  plaintiflFin  the  motion,  states  on  oath,  that  the  defend- 
ant is  fully  able  to  pay  off  and  discharge  the  judgment ;  that 
he  has  command  of  large  sums  of  money,  but  has  declared 
that  none  of  it  shall  be  applied  in  discharge  of  the  recovery  of 
the  plaintiff;  and  that  he  has  converted  all  his  tangible 
property  into  money,  or  secretly  and  fraudulently  disposed  of 
it,  to  the  end  that  he  may  dety  the  process  of  the  Court  and 
deprive  the  plaintiff  of  his  recoveries,  ifec. 

After  argument,  the  motion  was  refused. 

H.  W.  Ouion^  for  the  motion. 

The  Statute  of  contempts,  acts  of  18()8-'79,  sec.  4,  page  426, 
not  altered  by  act  of  1870-71,  p.  337,  C.  C.  P.  seems  to  take  it 
for  granted  that  is  a  contempt  and  attachable,  sec.  257  and  261, 
sub  sec  1,  264  and  274.  Bacon's  Abr.  Attachment,  and  the 
many  American  cases  cited.  State  v.  Paliyi^  63  N.  C.  Rep. 
473. 

Wilson  cfe  Son  and  Jones  cfe  Johnson^  contra. 

Rodman,  J.  This  is  a  motion  on  the  part  of  plaintiff',  for  an 
attachment  against  the  defendant,,  in  order  to  compel  him,  to 
apply  money,  of  which  it  is  said  he  is  posessed,  to  the  payment 
of  two  judgments  for  costS;  which  plaintiff'  recovered  againet 
him  in  this  Court. 
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We  are  of  opinion  that  no  power  has  been  given  to  this 
Court,  to  issae  an  attachment  in  such  a  case. 

It  is  conceded,  that  the  provisions  of  the  C.  C.  P.  respecting 
sapplemental  proceedings,  (sec.  264  to  274,)  are  not  appJicable 
to  this  Court ;  but  we  are  moved  nevertheless,  to  proceed  to 
subject  to  execution  the  intangible  property  of  the  defendant, 
substantially  as  a  Superior  Court  would  do,  under  such  pro- 
ceedings. That  no  such  power  is  given  to  this  Court,  when 
it  is  expressly  given  to  the  Superior  Courts,  is  an  argument 
that  it  was  not  intended  that  this  Court  should  have  or  use 
Buch  powers.  We  think  the  omission  to  give  such  powers  was 
wise,  for  they  could  not  be  used  without  inconvenience,  and  i 
the  risk  of  injustice  and  oppression  to  the  debtor. 

The  argument  of  the  plaintiif  is,  that  where  there  is  a  right 
there  is  a  remedy,  and  as  in  this  case,  the  money  of  the  de- 
fendant cannot  be  reached  by  the  ordinary  writs  of  execution, 
and  it  is  liable  to  execution,  this  Court  will  give  the  plaintiff  a 
remedy  although  none  is  expressly  provided  by  statute,  rule 
of  Court,  or  usage.  This  principle  is  illustrated  by  Brown  v. 
Long^  2  D.  &  B.  Eq.  138,  where  a  debtor  who  had  been  die- 
charged  as  an  insolvent,  and  whose  person  was  thereby  pro- 
tected from  arrest,  afterwards  acquired  choscs  in  action,  and  it 
was  held  that  they  could  be  subjected  to  the  satisfaction  of  a 
judgment  creditor,  by  process  of  attachment  in  equity,  thus 
anticipating  the  provisions  of  C.  C.  P.  for  supplemental  pro- 
ceedings. But  in  this  case,  the  principle  does  not  apply,  for 
the  plaintiff  has  a  remedy,  which  the  law  deems  adequate. 

Only  two  cases  occur  to  us,  in  which  a  judgment  of  this 
Court  can  be  unsecured  by  an  undertaking  on  appeal. 

1.  Where  an  appellant  recovers,  whether  a  debt  and  costs^. 
or  costs  only,  against  an  appellee. 

2.  Where  a  party  against  whom  judgment  is  given  below 
does  not  give  such  an  undertaking  as  suspends  execution,  and 
the  judgment  is  afterwards  modified  in  this  Court. 

In  all  of  these  cases,  except  where  the  judgment  is  against 
an  appellee  for  the  costs  of  this  Court,  we  are  of  opinion  that 
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this  Court  has  the  power  to  direct  the  Superior  Court,  to  enter 
there  such  judgment  as  it  ought  to  have  given,  notwithstand- 
ing this  Court  h.^s  entered  such  judgment  here.  No  ineonve- 
jiience  that  now  occurs  to  us,  is  likely  to  arise  from  such  a 
course,  for  the  process  of  both  Courts  will  be  always  under 
their  control.  Upon  the  judgment  so  entered  in  the  Superior 
Oourt,  the  plaintifican  take  his  supplemental  proceedings. 

In  the  case  of  a  judgment  against  an  appellee  for  the  costs 
•of  this  Court,  it  may  be  doubtful,  whether  the  Superior  Court 
<»ould  be  required  to  enter  a  similar  judgment  there,  for  it 
never  could  or  ought  to  have  been  a  judgment  of  that  Court. 
But  in  such  a  case,  the  plaintiff  may  bring  an  action  upon  his 
judgment  in  the  proper  Court,  and  on  obtaining  J\idgment 
there,  have  the  benefit  of  supplemental  proceedings. 

Peb  Curiam.  Motion  refused. 


IMcCOMB   and   WALLACE,    Adm'rs.    r.    THE   N.     C.     RAILROAD 

COMPANY. 

What  an  agent  says  or  does,  within  the  scope  of  his  agency,  and  while 
engaged  in  the  very  business,  is  evidence  for  or  against  his  principal. 
His  declarations  made  subsequently  as  to  what  he  had  done,  is  not 
evidence,  though  he  may  continue  still  to  act  as  agent  generally,  or  in 
other  matters. 

{Smith  &  Melton  v.  K  C.  Railroad  Co.,  68  N.  C.  Rep.  101,  cited  and 
approved.) 

CrviL  AcrnoN,  (commenced  in  the  Court  of  Pleas  and  Quar- 
ter Sessions,  1857,)  tried  before  MoorCy  e/.,  at  the  July  (Special) 
Term,  1873,  of  the  Superior  "Court  of  Mecklenbukg  county. 

The  suit  was  originally  commenced  by  one  Farrow,  the  in- 
testate of  the  plaintiffs  against  the  defendant  as  a  warehouse- 
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man,  declaring  on  a  special  contract  to  keep  and  deliver  to 
plaintifi's  order  on  demand,  fonr  bales  of  cotton,  and  for  a 
failure  to  deliver  said  cotton,  also  declaring  in  the  common 
counts.    Defendant  pleaded  "  Gen.  issue," 

For  the  plaintiff,  Dr.  Gilmer  testified,  that  in  December, 
1856,  he  shipped  on  the  road  of  the  defendant,  to  his  own  or- 
der four  bales  of  cotton  to  Charlotte  ;  that  he  sold  this  cotton 
to  plaintiffs'  intestate  by  sample ;  that  a  clerk  of  said  intestate 
and  himself  went  to  the  depot  of  the  defendant  and  found  the 
cotton  in  the  depot  building ;  that  they  weighed  it  on  the  scales 
of  the  defendant  in  the  depot  and  left  the  cotton  on  the  scales. 
The  plaintiffs'  intestate  was  a  buyer  and  shipper  of  cotton  to 
South  Carolina. 

A.  H.  Martin,  for  plaintiff,  testified,  that  in  December, 
1856,  he  was  agent  of  the  Charlotte  and  South  Carolina  Rail- 
road Company  at  Charlotte,  and  extending  fro.n  thence  to  Co- 
lumbia^ S.  C. ;  that  a  man  named  Powe  was  the  station  agent 
of  the  defendant  at  Charlotte. 

Plaintiff  proposed  to  prove  by  this  witness  the  declarations 
of  Powe,  made  three  or  four  days  after  the  cotton  in  question 
was  weighed  and  left  at  the  depot,  in  a  conversation  that  oc- 
curred when  the  cotton  was  first  demanded.  This  was  objected 
by  defendant,  but  received  by  the  Court.    Defendant  excepted. 

The  witness  then  further  testified,  that  three  or  four  days 
after  the  cotton  was  weighed  and  left  at  the  depot,  the  plain- 
tiffs' intestate,  in  the  presence  of  the  witness,  asked  Powe 
what  he  had  done  with  the  cotton ?  To  which  he  replied,  "I 
tnrned  it  over  to  the  Charlotte  and  South  Carolina  Railroad 
Company."  Witness  theo  said,  **  You  did  not  turn  it  over  to 
me,"  and  asked  what  evidence  he  had  ?  He  replied  that  he 
turned  it  over  to  one  of  the  loading  clerks  of  the  Charlotte  and 
South  Carolina  Railroad  Company ;  that  he  had  no  receipt. 
This  was  all  the  evidence. 

The  reply  of  this  witness  to  Powe,  denying  that  the  cotton 
had  been  turned  over  to  him,  was  objected  to  by  defendant 
and  admitted  by  the  Court.     Defendant  again  excepted. 
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The  defendant  requested  in  writing,  tbe  Coart  to  give  the 
jury  tbe  following  instructions : 

1.  That  there  is  no  evidence  that  the  defendant  had  the 
cotton  as  warehouseman  for  the  plaintiffs'  intestate,  or  as  a 
bailee,  and  that  the  plaintiffs  cannot  recover. 

2.  There  is  no  evidence  that  said  intestate  lost  anj  of  the 
Gilmer  cotton. 

The  instructions  were  refused  by  his  Honor,  who  charged 
the  jury  as  to  the  different  de^ees  of  care  to  be  taken  in  mat 
ters  of  bailment,  to  which  there  were  no  exceptions.  He  fur- 
ther instructed  the  jury,  that  the  defendant  could  only  be  held 
liable,  from  the  evidence,  as  a  warehouseman.  That  the  de- 
clarations of  Powe  were  evidence  that  the  defendant  held  the 
cotton  for  the  plaintiffs'  intestate ;  and  that  if  the  jury  should 
find  that  when  Powe  found  the  cotton  on  the  scales,  he  assented 
to  hold  the  cotton  for  Farrow,  the  said  intestate,  there  would 
be  ground  to  charge  the  defendant  as  a  warehouseman. 

Defendant  excepted  to  this  charge,  and  for  refusal  to  give 
the  instructions  prayed  for. 

The  jury  returned  a  verdict  for  the  plaintiffs.  Rule  for  a 
new  trial ;  rule  discharged.  Judgment  and  appeal  by  the  de- 
fendant. 

Barrmger  and  McCorTde  &  Bailey y  for  appellant. 
J,  H,  WildOTiy  contra. 

Bbade,  J.  What  an  agent  says  or  does  within  the  scope  of 
his  agency,  and  while  engaged  in  the  very  business,  is  evidence 
for  or  against  his  principal  as  part  of  the  res  geetw. 

But  evidence  of  his  declarations,  made  subsequently,  as  to 
what  he  had  doney  is  inadmissible.  It  is  only  hearsay.  And 
this  although  he  may  continue  to  act  as  agent  in  other  matters, 
or  generally.  Smith  cfe  Melton  v.  N.  C.  B.  B.  Co.y  68  N.  C. 
Rep.  107.    That  is  decisive  of  this  case. 

If  the  plaintiff  left  the  cotton  on  storage  with  the  defendant, 
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and  the  defeodant  failed  to  deliver  it  on  demand,  he  is  pri^na 
fade  liable.    If  it  was  lost  or  destroyed,  then  the  question  of 
negligence  arises.    Bat  that  is  not  now  before  us. 
There  is  error. 

Pbk  Curiam.    '  Venire  de  nova* 


E.  O.  ELLIOTT  «.  E.  J.  R0BARD8  and  others. 

A  sells  a  tract  of  land  to  B,  retaining  the  title  until  the  purchase  nKmey 
is  paid.  B  makes  a  payment  on  the  debt  due  A,  and  then  sells  his 
interest  to  C ;  A  and  B  agree  to  obtain  from  the  proper  Court  a  decree 
of  sale,  which  is  made,  the  land  sold  and  is  purchased  by  C,  (the  title 
still  being  retained  until  the  purchase  money  is  paid)  who  gives  his 
bonds  to  A  and  B  for  their  respective  shares.  C  being  unable  to  pay 
his  bonds,  A  brings  this  action  against  the  other  parties,  asking  for  a 
sale  of  the  land,  and  the  proper  distribution  of  the  purchase  money; 
the  land  is  sold  and  A  becomes  the  purchaser,  B  claiming  &pro  rata 
share  of  the  proceeds  of  sale:  EdcL,  that  B  until  he  paid  the  debt  to 
A  for  the  first  purchase,  was  entitled  to  no  part  of  the  proceeds  of 
sale ;  and  further,  that  if  the  land  sold  for  more  than  B  owed  A,  B 
was  entitled  to  the  surplus  and  the  surrender  of  his  note ;  if  it  sold 
for  less,  B*a  note  must  be  credited  with  the  amount  it  did  sell  for. 

Civil  action,  tried  before  JUitcheU^  t/".,  at  the  Fall  Term, 
1873,  of  the  Superior  Court  of  Catawba  County. 

The  case  is  brought  to  this  Court  upon  the  appeal  of  one  of 
the  defendants,  from  the  judgment  of  the  Court  below,  sus- 
taining certain  exceptions  of  the  plaintiff  to  the  report  of  the 
Clerk. 

The  facts  are  folly  stated  in  the  opinion  of  the  Court 


Z.  MoCarkle,  for  appellant. 
CaldioeU  and  Armfidd^  McCorJde  <&  Bailey^  and  Schendk, 
contra. 
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Rodman,  J.  As  the  defendants  Wyatt  and  Wynne,  do  not 
appeal,  it  is  only  necessary  to  consider  the  case  between  the 
plaintiff  and  Mrs.  Eobards.  By  her  demurrer,  she  admits  tha 
fact  as  set  forth  in  the  complaint,  and  that  was  the  only  source 
from  which  the  Judge  could  derive  a  knowledge  of  them. 
Mrs.  Kobards  appeals  only  from  the  judgment  respecting  the 
appropriation  of  the  fund  in  Court,  and  that  only  is  examin- 
able here. 

The  material  facts,  (about  which  there  is  no  dispute  at  all,) 
are  these : 

The  plaintiff,  being  the  owner  of  the  White  Sulphur  Spring* 
land,  in  or  about  1861,  agreed  with  Mrs.  Robards  to  sell  her 
the  land  for  $10,000,  title  to  be  made  when  the  purchase 
money  should  be  paid.  She  entered  into,  or  continued  in 
possession  and  made  a  part  payment  on  the  note.  In  1864 
she  agreed  to  sell  her  interest  to  Wyatt  and  Wynne  tor  $1 0,000, 
about  the  same  time,  the  plaintiff  agreed  to  sell  them  his 
estate  for  $10,900  payable  in  gold,  in  five  years,  without  inter- 
est. Wyatt  and  Wynne  made  their  notes  to  each  of  the  par- 
ties accordingly.  It  was  also  agreed  that  the  plaintiff  and 
Mrs.  Robards  should  unite  in  a  petition  to  the  Court,  to  have 
the  lands  sold  according  to  the  terms  agreed  on.  The  Court 
decreed  a  sale,  and  Wyatt  and  Wynne  purchased  for  $29,000, 
and  gave  their  notes  to  plaintiff  for  $10,900,  and  to  Mrs.  Rob- 
ards for  the  remaining  $10,000.  The  sale  was  on  the  terms 
that  no  title  should  be  made  until  payment  of  the  price. 
Wyatt  and  Wynne  took  possession,  but  made  no  payment,  and 
at  Spring  Term,  1871,  of  Catawba  Superior  Court,  both  plain- 
tiff and  Mrs.  Robards,  obtained  judgments  ascainst  them. 
Plaintiff  thereupon  brought  this  action,  in  which  the  Court 
decreed  that  the  land  should  be  sold  so  as  to  give  to  the  pur- 
chaser a  title  against  all  parties,  but  reserved  its  determination 
of  the  relative  rights  of  plaintiff  and  of  Mrs.  Robards,  in  *he 
proceeds  of  the  sale.  The  land  was  sold  and  bought  by  plain- 
tiff, for  $  10,700. 
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The  parties  now  ask  the  Court  to  adjudge  their  respective 
rights  in  this  fund. 

It  must  be  admitted,  that  prior  to  the  transaction  with 
Wyatt  and  Wynne,  Mrs.  Robards  could  claim  a  title  on  pay- 
ment to  plaintiff  of  her  debt  to  him.  Plaintiff  retained  the 
legal  title  as  a  security  for  this  debt,  and  no  Court  can  divest 
him  of  it,  so  long  as  this  debt  exists  unpaid. 

It  is  contended,  however,  for  Mrs.  Kobards,  that  the  trans- 
action of  plaintiff  with  Wyatt  and  Wynne,  had  the  eftect  to 
extinguish  her  debt  to  him.  We  fail  to  perceive  the  equity  of 
the  proposition. 

Wyatt  and  Wynne  having  the  equity  of  Mrs.  Robards, 
could  have  acquired  the  title  of  plaintiff  by  paying  him  what 
Mrs.  Robards  owed.  They  not  being  then  able  to  do  that, 
the  plaintiff  in  consideration  that  the  payment  should  be  made 
in  gold,  agreed  that  they  might  have  five  years  credit  without 
interest.  It  does  not  appear  what  was  the  precise  amount  of 
Mrs.  Robards'  debt  at  this  time,  nor  how  nearly  the  sum  of 
$10,900  to  be  paid  to  plaintiff,  approximated  to  it, — probably 
very  closely.  There  is  no  evidence  that  plaintiff  was  endeav- 
oring to  secure  anything  more  than  he  was  fairly  entitled  to. 

It  is  evident  that  by  this  transaction  the  plaintiff  did  not 
receive  payment  of  the  Robards  debt.  If  he  had  received  the 
notes  of  Wyatt  and  Wynne  in  payment  for  his  interest,  the 
case  would  be  different.  But  he  retains  the  title  as  a  security 
fur  future  payment.  The  same  facts  show  that  he  did  not 
intend  to  release  Mrs.  Robards,  or  his  hold  on  the  land  as  a 
security  for  his  debt.  No  principle  occurs  to  us,  on  which  ho 
must  be  construed  to  have  done  so  against  his  intention.  Mrs. 
Robards  was  not  injured,  or  even  damaged,  in  any  way  by  the 
plaintiff's  conduct.  There  was  no  moment,  at  which  she  could 
.  not  have  obtained  a  conveyance  from  plaintiff,  on  paying  her 
debt  to  him.  Her  loss  is  altoo:ether  from  the  insolvencv  of 
Wynne  and  Wyatt  and  ♦he  deficient  value  of  the  land.  To 
give  her  any  part  of  this  funtl  which  represents  the  land, 
without  payment  of  her  debt,  would  be  to  give  her  what  she 
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has  never  given  any  consideration  for,  and  which  the  plaintiff 
never  contracted  to  give  her,  except  on  a  condition  precedent 
which  she  has  never  performed. 

If  the  debt  of  Mrs.  Bobards,  after  deducting  the  payment,  is 
just  eqnal  to  the  fund  in  Conrt,  the  plaintiff  is  entitled  to 
receive  the  fand,  and  is  required  to  surrender  to  Mrs.  Kobards 
her  note.  If  her  note  exceeds  the  fund,  he  will  credit  the 
note  with  the  amount  of  the  fund.  If  her  note  is  less  than  the 
fund,  the  excess  after  paying  her  note  will  be  paid  to  her. 
These  facts  can  be  ascertained  by  a  simple  arithmetical  calcu- 
lation, which  may  be  made  by  the  Clerk,  on  a  reference  limi- 
ted to  that.  If  the  fund  were  in  this  Court,  the  decree  might 
be  made  here,  but  as  it  is  in  the  Court  below,  the  case  must 
be  remanded,  in  order  that  the  decree  may  be  entered  and 
carried  into  effect  there. 

As  the  action  of  both  parties  has  tended  to  obscure  some- 
what a  very  simple  matter,  neither  party  will  recover  costs  in 
this  Court. 

Per  Curiam.  Judgment  accordingly. 


VIRGIL  8.  LUSK,  assignee  v.  E.  CLAYTON. 

The  effect  of  a  reference  to  arbitrators  is  very  different  from  that  of  a 
reference  under  the  Code.  Arbitrators  may  choose  an  umpire ;  they 
are  not  bound  to  find  the  facts  separately  from  their  conclusions  of 
law ;  they  are  not  bound  to  decide  according  to  law ;  and  their  award 
maybe  general,  thus  **that  plaintiff  recover  $ and  costs. 

An  agreement  that  an  award  shall  be  a  rule  of  Court,  is  merely  an  agree- 
ment to  confess  judgment  according  to  the  award,  when  it  shall  be 
made.  If  the  parties  refering  their  matters  in  controversy,  have  no 
suit  in  Court,  the  Court  will  not  compel  a  performance  of  their  agree- 
ment by  attachment,  as  it  will  if  the  subject  matter  has  been  brought 
in  Court  by  suit  or  otherwise. 
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{leaoh  V.  HarriSy  69  N.  C.  Rep.  532;  Alexander  v.  Burton,  1  Dev.  &  Bat. 
469 ;  Cunningham  v,  Hawdl,  1  Ired.  469 ;  ij^an.  v.  Blount,  1  Dev.  Eq. 
882,  cited  and  approved.) 

Civil  action,  tried  at  the  July  (Special)  Term,  1873,  of  the 
Superior  Court  of  Buncombe  county,  before  his  Honor,  AJhert' 
soriy  </.,  a  jury  trial  having  been  waived. 

The  plaintiff,  assignee  in  bankruptcy  of  B.  I.  &  I.  B.  Al- 
exander, surviving  partners  of  Patton  &  Alexander,  brings 
this  action  against  the  defendant,  Ephraim  Clayton,  to  re- 
cover the  sum  of  $579.01,  the  amount  of  a  store  account,  made 
with  said  Patton  &  Alexander. 

At  Spring  Term,  1873,  of  Buncombe  Superior  Court,  "  It 
was  ordered  by  the  Court,  with  the  consent  of  the  parties,  that 
all  the  matters  of  difference  in  this  case,  be  referred  to  E.  I.  . 
Alston  and  A.  T.  Summey,  with  authority  to  choose  an  umpire 
in  case  of  a  disagreement,  and  their  award  or  the  award  of  the 
umpire,  is  to  be  a  rule  of  Court."  The  cost  of  the  reference, 
&c.,  to  be  under  the  directipn  of  the  said  arbitrators. 

At  the  next  ensuing  Term,  July  (Special)  Term,  1873,  the 
arbitrators  return  a  report,  substantially  as  follows : 

I.  We  find  as  matters  of  fact : 

That  B.  I.  &  I.  B.  Alexander  were  the  surviving  partners  of 
the  firm  of  Patton  &  Alexander ;  that  James  A.  Patton  was 
the  deceased  member  of  said  firm  ;  that  the  surviving  mem- 
bers of  the  firm  went  into  voluntary  bankruptcy,  and  that  the 
plaintiff  herein,  is  their  assignee. 

II.  That  one  James  W.  Patton  was  before  and  during  the 
time,  embraced  in  making  the  account  sued  on,  indebted  to 
the  defendant  in  this  action,  E.  Clayton,  largely  in  excess  of 
the  account,  the  basis  of  this  suit ;  and  that  there  was  an  agree- 
ment or  understanding  between  said  James  W.  Patton,  E. 
Clayton,  the  defendant,  and  James  A.  Patton,  of  and  repre- 
senting the  firm  of  Patton  &  Alexander,  to  the  effect,  that 
Clayton,  the  defendant,  should  make  this  account  sued  in  this 
action,  and  that  it  should  be  charged  to  James  W.  Patton,  so 
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long  as  the  amount  was  less  than  tlie  sum  James  W.  Pattoa 
owed  the  said  Clayton. 

III.  That  said  account  was  thus  settled,  although  the  same 
does  not  appear  to  have  been  charged  on  the  books  of  the  firm 
to  James  W.  Patton,  or  credited  to  the  defendant,  E.  Clayton  ; 
and  that  in  our  opinion  nothing  is  due  from  the  defendant  to 
the  plaintiff  in  this  action. 

IV.  We  therefore  award,  that  the  defendant  have  judgment 
for  his  costs  in  this  behalf  expended,  and  that  he  be  hence  dis- 
charged and  go  without  day. 

We  further  report,  that  we  have  been  occupied  about  the 
adjudication  of  this  uiatcer,  three  days. 

(Signed)  E.  I.  ALSTON, 

A.  T.  SUMMEY, 
Ashevfille,  N.  C,  July  31st,  1873.  lieferees. 

At  the  same  term,  the  plaintiff  excepted  to  tlie  foregoing 
report,  assigning  as  reasons : 

1.  Because  the  arbitrators,  (or  referees,)  make  an  awards 
when  by  the  terms  of  the  order  of*  Court,  they  were  referees ; 

2.  Tuat  the  fact  of  the  agreement  upon  which  they  base 
their  judgment,  is  stated  too  indefinitely  to  authorize  a  judg- 
ment. 

3.  That  the  legal  conclusion  in  the  report  is  erroneous. 

4.  That  the  report  is  uncertain  and  vague. 

These  exceptions  were  overruled  ;  the  report  confirmed,  and 
judgment  in  accordance  therewith ;  from  which  judgment 
plaintiff  appealed. 

A,  T,  {&  T,  F.  Davidson^  for  appellant. 

1.  The  arbitrators  do  not  distinctly  find  the  facts,  such  as  will 
authorize  a  judgment  and  be  conclusive  in  the  matter.  Gibba 
v.  Beiry,  13  Ircd.  388;  Patton  v.  Bairdy  7  Ired.  Eq.  255; 
Cannady  v.  Roberts^  6  Ired.  422. 

2.  That  even  if  the  alleged  agreement  with  James  A.  Pat- 
ton and  J.  W.  Patton  was  made,  it  was  unauthorized,  and  the 
other  parties  were  not  bound.      Colher  on  Partnership,  sec- 
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tions  196,  421,  439,  440,  473  (2),  483,  501.     Long  v.  Cartery 
3d  Ired.  238  ;  6  Jones  Eq.  49  ;  2  Haywood  393  (590.) 

3.  The  burden  of  showing  assent  of  the  other  partners  is  on 
the  defendant     Note  1  to  sec.  501,  CoHyer  on  Part. 

e/.  H.  Merrimony  contra,  argued : 

It  is  well  settled  that  arbitrators  are  not  bound  to  decide  a 
case  according  to  law,  for  they  are  a  law  unto  themselves  and 
made  to  decide  according  to  their  notions  of  justice,  and  with- 
out giving  any  reasons.     Leach  r.  Harris^  69  N.  C.  637. 

Arbitration  and  reference  distinguished.  Hilliard  and  wife 
Rmoland,  adm'r.,  68  N.  0.  R.  508. 

An  award  must  have  upon  its  face  certainty  to  a  common 
intent  or  it  will  be  void.  The  award  must  be  such  as  a  judg- 
ment can  be  entered  upon  and  which  will  settle  all  the  matters 
referred  to.  Carter  v.  Carson^  64  N.  C.  332 ;  HarraUorty  v. 
FUasanU,  Phill.  366. 

Rodman,  J.  All  or  any  of  the  issues  m  an  action  may  bo 
referred  by  consent  of  the  parties,  C.  C.  P.  sec  244.  The 
referees  must  state  the  facts  found,  and  the  conclusions  of  law 
sepaVately.  Their  report  as  to  the  facts  has  the  effect  of  the 
verdict  of  a  jury,  ecc.  248.  We  do  not  think  that  it  was  in- 
tended by  these  sections  to  deprive  parties  of  the  right  to  refer 
all  or  any  matters  in  controversy  to  arbitrators,  with  power  to 
make  an  awai'd,  which  should  be  a  rule  of  Court.  The  parties 
can  undoubtedly  make  such  a  reference,  and  the  only  question 
possible  would  be,  whether  the  Judge  would  recognize  the 
award,  and  make  it  a  rule  of  Court,  enforceable  by  its  process, 
or  leave  the  parties  to  their  action  on  the  arbitration  bond  or 
other  like  remedy.  We  cannot  suppose  it  was  intended  to 
abolish  so  useful  a  mode  of  adjusting  rights  by  indirection,  and 
we  thitik  that  the  power  to  make  an  award  a  rule  of  Court 
still  exists  as  incidental  to  every  Court  under  its  power,  to 
enter  judgment  by  confession.  Leach  v.  Ifar^nSy  69  N.  C. 
Rep.  532. 
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An  agreement  that  an  award  shall  be  a  rule^or  judgment) 
of  Court,  is  merely  an  agreement  to  confess  judgment  accord- 
ing to  the  award  when  it  shall  be  made.  If  such  agreement 
be  made  by  persons  having  no  suit  in  Court,  respecting  the 
matters  referred,  a  Court  (in  this  State  at  least)  will  not  compel 
performance  of  the  agreement  by  attachment,  because  the 
parties  have  not  put  themselves  under  its  jurisdiction,  but 
will  leave  them  to  their  remedy  by  action  on  the  agreement. 
Alexander  v.  Burton^  1  D.  &  B.  Eq.  469.  If,  however,  such 
an  agreement  is  made  between  the  parties  to  a  suit,  the  Court 
having  jurisdiction  over  the  persons,  and  the  subject  matter 
will  compel  the  parties,  by  attachment,  to  perform  the  agree- 
ment, by  confessing  judgment  according  to  the  award ;  or,  as 
a  more  direct  way  to  the  same  end,  will  (in  this  State  at  least) 
enter  judgment  according  to  the  award.  Cunningham  v. 
Howell^  1  Ired.  9, 

The  effect  of  a  reference  to  arbitrators,  is  very  different  from 
that  of  a  reference  under  the  Code.  Arbitrators  may  choose 
an  umpire;  they  are  not  bound  to  find  the  facts  separately 
from  their  conclusions  of  law ;  they  are  not  bound  to  decide 
according  to  law.  Their  award  may  be  entirely  general,  as  for 
example,  that  plaintiff  recover  % and  costs,  or  that  de- 
fendant go  without  day,  Ac,  Leach  v.  Uarris^  ante.  Ordina- 
rily, if  their  award  be  within  their  powers,  and  unaffected  by 
fraud,  mistake,  surprise,  or  irregularity,  the  Judge  has  no 
power  over  it,  except  to  make  it  a  rule  of  Court,  and  enforce 
it  according  to  the  course  of  the  Court. 

If,  however,  the  arbitrators  think  proper,  they  may  find  the 
facts,  and  the  law  separately.  And  as  it  thus  appears  that 
they  intended  to  decide  according  to  law,  if  they  clearly  mis- 
take the  law,  the  Judge  may  set  aside  the  award,  and  perhaps 
in  some  cases  give  such  judgment  as  they  ought  in  law  to  have 
given.  Morse  Arb.  cfe  Award,  292.  Boston  Water  Power 
Co.  V.  Gray^  6  Mete.  (Mass.)  131 ;  Byan  v.  Blount^  1  Dev. 
Eq.  382;  Zeach  v.  Harris,  ante. 

We  think  it  clear  that  in  the  present  case  ths  reference  was 
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to  arbitrators  to  make  an  award.  The  only  part  of  the  award 
which  we  think  it  material  to  refer  to,  is  this.  The  arbitrators 
find  that  dnring  the  time  in  which  the  defendant  was  ruqning 
np  the  account  sued  on,  James  W.  Patton  (not  a  member  of 
the  firm  of  Patton  &  Alexander)  was  indebted  to  the  defen- 
dant in  an  amount  larger  than  that  sued  for,  and  it  was  agreed 
between  J.  W.  Patton  and  the  defendant,  and  James  A.  Pat- 
ton (a  member  of  the  firm)  that  defendant  should  buy  goods 
from  the  firm  from  time  to  time,  and  that  they  should  be 
charged  to  J.  W.  Patton.  Under  this  agreement  the  goods 
sued  for  were  purchased.  The  arbitrators  award  that  defen- 
dant go  without  day,  &c.  It  is  objected  that  the  conclusion  of 
law  is  not  supported  by  the  facts.  "We  think  it  is.  It  did  not 
appear  that  Patton,  the  partner,  had  any  interest  in  the  debt 
from  J.  A.  Patton  to  the  defendant,  or  that  he  was  acting  in 
any  way  for  his  individual  advantage.  Surely  one  partner 
may  eell  goods  of  the  firm  to  one  person  on  the  credit  of  an- 
other.    Nothing  is  more  common. 

Peb  Cubiah.  Judgment  affirmed. 


CH AS.  H.  WILLIAMS  v.  GREEK  WILLIAMS,  flurviving  partner,  &c. 

In  action  on  an  account  due  Ist  January,  1861,  to  which  the  statute  of 
limitations  is  pleaded,  the  time  during  which  the  statue  is  to  run, 
must  be  computed  from  the  said  1st  day  of  January,  to  the  20th  day 
of  May,  1861,  and  then  from  the  1st  day  of  January,  1870,  till  the  day 
the  summons  was  issued. 

{Johnsan  v.  Winshto^  63  N.  C.  Rep.  552 ;  Smith  v.  Bogera,  65  N.  C.  Rep. 
181,  cited  and  approved.) 

Civil  aotiok,  commenced  before  a  Justice  of  the  Peace,  and 
carried  by  appeal  to  the  Superior  Court  of  Pbrson  county,  in 
which  it  was  tried  before  Towrgee^  J.^  at  Fall  Term,  1873. 
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The  plaintiflf  complained  for  the  nonpayment  of  $200,  doe 
by  account  for  work  and  labor  dnring  the  year  1860,  and  de- 
manding interest  from  let  day  of  January,  1861.  To  this  com- 
plaint the  defendant  pleaded  the  statnte  of  limitations. 

The  Justice  give  the  plaintiff  judgment,  and  the  defendant 
'appealed.  On  the  trial  below,  his  Honor,  holding  that  the 
statute  barred  the  action,  reversed  the  judgment  of  the  Justice 
and  gave  judgment  for  the  defendant.  From  this  judgment 
the  plaintiff  appealed. 

Jones  (&  JoneSy  for  appellant. 
No  counsel  contra  in  this  Court. 

Reade,  J.  The  only  question  is,  whether  the  action  is 
barred  by  the  statute  of  limitation,  three  years. 

The  claim  was  due  1st  of  January,  1861.  The  action  was 
commenced  the  27th  of  April,  1872.  More  than  twelve  years 
had  elapsed.  But  then,  by  divers  statutes,  the  statute  of  lira- 
it  itiona  was  suspended  from  the  20th  of  May,  1861,  until  the 
Ist  of  January,  1870,  as  is  fully  explained  in  Johnson  v.  Win- 
%low^  63  N,  C.  Rep.  552,  and  Smith  v.  Rogers^  63  N.  C. 
Reps.  181. 

The  time  to  be  counted  in  this  case  is  from  January  Ist 
1861,  to  20th  of  May,  1861,  four  months  and  twenty  days,  and 
from  January  Ist,  1870,  to  April  27th,  1872,  when  the  action 
commenced,  two  years,  three  months  and  twenty-seven  dayp, 
which,  added  to  the  former  time,  makes  two  years,  eight 
months  and  seventeen  days. 

It  is  suggested  that  the  Code,  sec.  16,  repeals  the  law  of  the 
limitations  of  actions  as  provided  in  the  Revised  Code,  chap. 
66,  and  substitutes  the  limitations  mentioned  in  C.  C.  P.,  title 
IV.  So  it  does;  but  that  is  prospective  only,  and  has  an  ex- 
press saving  for  *'  all  actions  already  commenced  or  rights  of 
action  alreadj'  accrued,  but  the  statutes  in  force  previous  to  the 
ratification  of  this  act  shall  be  applicable  to  such  cases/^  &c. 

So  that  in  this  case,  time  is  to  be  counted  or  not  counted, 
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jast  as  if  the  0.  0.  P.,  title  IV,  had  no  existence.     In  other 
words,  the  time  is  not  counted  from  the  20tli  of  May,  1861,  to 
the  let  of  January,  1870. 
There  is  error. 

Pbb  Curiam.    Judgment  reversed    and  judgment  in  this 
Court  for  plaintiff. 


R  W.  GLENN  t^.  THE  FARMER'S  BANK  OF  NORTH  CAROLINA. 

The  refusal  of  the  Judge  below  to  consolidate  several  actions  brought  to 

recover  the  amount  of  certain  bills  issued  by  a  Bank,  the  defendant, 

where  it  did  not  appear  that  the  bills  sued  on  were  all  of  like  char- 

•acter,  and  emitted  under  the  same  circumstances,  was  right,  and  the 

defendant  was  not  entitled  to  a  new  trial  on  account  of  such  refusal. 

The  rule  that  when  two  witnesses  of  equal  credibility  swears  affirma- 
tively and  negatively  as  to  a  certain  issue,  credit  is  to  be  given  to  thtj 
affirmative  statement  in  preference  to  the  negative,  is  not  a  rule  of  law 
to  be  laid  down  by  the  Court,  and  it  was  no  error  in  the  Judge  to 
refuse  so  to  charge. 

If  a  statute  declares  a  security  void,  it  is  void  in  whosesoever  hands  it 
may  come.  If  however,  a  negotiable  security'be  founded  on  an  illegal 
consideration,  (and  it  is  immaterial  whether  it  be  illegal  at  common 
law  or  by  statue,)  and  no  statue  says  it  shall  be  void,  the  security  is 
good  in  the  hands  of  an  innocent  holder,  or  of  one  claiming  through 
such  holder. 

(Buie  V.  Kdly,  7  Jones,  266 ;  W^th  v.  City  of  Wilmington,  68  N.  C. 
Rep.  24,  cited  and  approved.) 

Civil  action,  commenced  in  a  Justice's  Court,  and  from 
thence  carried  by  appeal  to  the  Superior  Cuurt  of  Guilford 
county,  where  it  was  tried  before  Tourt/ee,  e/i,  at  Spring  Term, 
1873. 

Plaintiff  sued  ont  twenty-one  summons  before  a  Justice  of 
the  Peace  for  the  recovery  of  certain  bank  bills  issued  by  de- 
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fendant,  and  obtaining  judgment,  the  defendant  appealed  to 
the  Superior  Court.  Upon  the  call  of  the  ease,  his  Honor 
ordered  pleadings  to  be  filed,  and  the  defendant  moved  to  con- 
solidate the  several  suits  into  one  action.  Motion  refused,  and 
defendant  excepted. 

Defendant  then  moved  that  the  demurrer  raised  in  the 
pldintifi's  replication  to  the  answer  be  overruled.  Motion  re- 
fused on  the  ground  that  there  was  also  an  issue  of  fact,  as  to 
the  want  of  notice,  involved ;  and  his  Honor  directed  the  fol- 
lowing issues  to  be  submitted  to  the  jury : 

1.  Did  defendant  issue  the  notes  (bank  bills)  sued  on,  as  a 
loan  to  the  State  of  North  Carolina  and  the  county  of  Guil- 
ford, to  aid  in  the  rebellion,  or  were  any  parts  of  #aid  notes  so 
issued,  and  if  so,  what  parts  ? 

2.  Had  the  plaintiff  notice  of  the  fact,  if  found,  that  the 
notes  were  issued  to  aid  the  rebellion,  at  the  time  he  received 
them.  • 

The  jury  responded  to  these  issues  in  the  negative,  finding 
that  the  notes  were  not  issued  to  aid  the  rebellion,  and  that 
the  plaintiff  at  the  time  he  received  the  same,  had  no  notice  of 
the  cause  or  reason  of  their  issue. 

The  evidence  on  the  trial  of  the  following  issues  was  sub- 
stantially as  follows : 

For  the  plaintiff,  he  himself  stated  that  he  obtained  the  bills 
sued,  in  the  ordinary  course  of  business  and  gave  value  for 
them ;  and  that  he  had  demanded  payment  therefor,  from  the 
cashier  of  the  bank,  at  their  banking-house  in  Greensboro',  on 
the  21st  day  of  February,  1871,  and  was  refused. 

On  cross-examination,  the  plaintiff  stated  that  he  purchased 
the  notes  on  or  about  the  18th  February,  1871,  of  Wilson  & 
Shober,  bankers  and  brokers  in  Greensboro,  at,  the  price  of 
forty  to  forty-five  cents  in  the  dollar,  to  the  amount  of  $5,t>00, 
and  that  he  paid  cash  for  some,  and  for  the  residue  he  gave  his 
note ;  that  of  this  sum,  $700  secured  by  his  own  not«3,  is  still 
unpaid.  He  further  testified,  that  he  had  no  notice  that  any 
portion  of  the  notes  of  defendant  had  been  issued,  or  was 
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bound  to  the  State  or  county  of  Guilford,  for  the  support  of 
the  war,  at  or  before  his  purchase,  and  denied  that  lie  had  been 
informed  by  the  cashier,  Wm.  A.  Caldwell,  that  there  was  a 
class  of  bills,  which  Caldwell  denominated  "  war  issues,'*  and 
which  the  bank  refused  to  receive  except  at  very  low  rates,  as 
compared  with  other  issues. 

The  cashier,  Wra.  A.  Caldwell,  on  the  part  of  the  defendant, 
stated,  that  the  bank  had  made  no  issue  of  its  notes  after  Au- 
gust, 1860,  until  June,  18*1 ;  that  on  the  10th  of  the  latter 
month,  on  application  by  the  Public  Treasurer,  the  bank,  by 
its  officers,  filled  up  and  signed  and  loaned  to  the  State  its 
notes  to  the  amount  of  $30,000;  that  in  July,  October  and 
November  following,  it  made  further  loans  to  the  State,  of  its 
own  bills,  through  Mr.  Courts,  the  Public  Treasurer,  to  the 
amount  in  the  aggregate  of  $95,000.  Witness  further  stated, 
that  during  the  same  period,  the  bank  in  like  manner,  loaned 
to  the  county  of  Guilford,  for  the  purpose  of  equipping  com- 
panies to  aid  the  Confederate  government,  in  the  war  pending, 
the  snm  of  $5,500.  Witness  identified  those  bills,  which  he 
denominated  "  war  issues,"  by  their  having  the  letter  "  B  " 
above  the  number,  1,401,  and  the  whole  of  the  issue  marked 
with  the  letter  "C,"  saying  that  the  date  of  the  bills  was  no 
criterion  or  guide  in  distinguishing  them ;  and  of  the  bills  sued 
on,  being  of  the  denomination  of  live  and  ten  dollars,  to  the 
amount  of  $200,  he  specified  $100  of  that  amount,  by  the  let- 
ters and  numbers,  as  being  of  the  class  of  war  issues.  He 
further  stated,  that  the  bank  in  1862,  purchased  of  the  Public 
Treasurer  bonds  of  the  State,  issued  for  the  purpose  of  paying 
the  tax  levied  by  the  Confederate  government,  to  the  amount  of 
48,000,  which  bonds  the  bank  had  sold,  except  about  $2,700  of 
the  same.  The  latter  were  exhibited.  This  witness  could  not 
say,  that  the  $100  of  the  ''war  issue"  sued  upon  by  the plain- 
tifiT,  was  of  the  parcel  loaned  to  the  State,  or  to  the  county  of 
Gnilford,  or  was  the  same  used  in  the  purchase  of  State  bonds. 
It  might  have  been,  that  he  made  the  loans  with  bills  of  other 
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banks  in  part,  as  thej  might  be  mixed  promiecnonslj  in  the 
till  of  the  bank,  and  the  new  issne  might  have  been  kept  to 
supply  the  vaennm.  lie  could  not  say  that  the  bills  in  contro- 
versy did  not  get  into  circulation  in  that  way,  that  is,  in  the 
usual  daily  transactions  with  the  customers  of  the  bank ;  though 
be  was  of  opinion,  that  they  were  all  issued  to  supply  the  loans 
to  the  State  and  the  county,  and  in  the  purchase  of  the  bonds, 
as  before  related. 

The  witness  further  stated,  that  before  the  plaintiff  in  this 
action,  purchased  the  notes,  in  a  convert?ation  between  them 
relating  to  the  payment  of  a  debt  the  plaintiff  owed  the  bank, 
and  its  satisfaction  in  the  notes  of  the  bank,  he,  the  witness, 
iniormed  the  plaintiff  that  he,  as  cashier,  would  not  receive  in 
such  payment  more  than  one-third  of  the  amount  in  •'  war  is- 
rsnes,"  and  that  he  further  informed  the  plaintiff  that  there  was 
•a  certain  class  of  notes  loaned  the  State  for  war  purposes, 
-which  be  included  in  this  name ;  and  that  they  would  not  be 
itaken  by  the  bank  except  at  very  low  rates.  Witness  stated  to 
plaintiff,  that  the  bank  had  issued  of  the  letter  "B"  above  the 
nuraburs  1,401,  and  of  the  letter  ''C"  to  an  amount  of  about 
^145,000  and  put  them  into  circulation. 

Defendant  admitted  that  $100  of  the  bills  sued  upon  was 
free  from  any  of  the  objections  as  being  issued  for  war  purposes. 

The  plaintiff  having  denied  that  he  was  informed  of  the 
"  war  issues  "  by  the  cashier,  as  above  stated,  the  counsel  of  the 
defendant  asked  bis  Honor  to  instruct  the  jury — their  char- 
acters for  veracity  being  in  every  respect  equal — that  the  posi- 
tive statement  of  the  witness,  Caldwell,  was  entitled  to  the 
greater  weight  His  Honor  declining  to  give  such  instruction, 
defendant  again  excepted. 

For  the  defendant,  it  was  further  asked  of  the  Court,  to  in- 
struct the  jury  that  the  issue  by  the  bank,  to  pay  for  State 
bonds  issued  as  aforesaid,  was  in  aid  of  the  war.    Instruction 
•declined,  and  defendant  again  excepted. 

The  case  being  submitted  to  the  jury,  after  being  sometime 
•out,  they  were  recalled  and  charged  by  his  Honor,  that  they 
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had  nothing  to  do  but  respond  to  the  issues,  and  that  it  was 
not  a  matter  for  their  consideration,  how  a  decision  either  one 
way  or  another  would  affect  the  parties.  That  he  intended  to 
say  this  in  his  first  charge,  but  from  oversight  omitted  it. 

The  jury  again  retired,  and,  after  awliile,  returned  the  fol- 
lowing verdict  in  writing: 

"We  find,  first,  that  one-third  of  the  notes  were  issued  by 
the  defendant  to  Joan  to  the  State  in  aid  of  the  rebellion ; 

"  2d.  That  the  plaintiff  had  no  knowledge  of  the  fact  that 
they  had  been  so  loaned  at  the  time  he  purchased  them." 

This  verdict  the  Court  refused  to  accept,  explaining  to  the 
jury  its  indefiniteness  as  to  which  of  the  bills  and  how  many, 
were  included  in  tho  third,  they  found;  that  he  should  set  a 
verdict,  in  that  shape,  aside  and  grant  a  new  trial.  To  this 
the  plaintiff  excepted.  His  Honor  then  repeated  his  previous 
charge,  that  the  effect  of  their  decision  upon  the  parties  was 
not  a  matter  for  their  consideration ;  that  there  were  grave 
questions  of  law  to  be  decided  after  their  verdict  was  rendered, 
which  would  probably  require  two  Courts  to  dispose  of;  and 
unless  they  could  select  of  the  $200  in  bills  delivered  to  them, 
the  particular  notes  issued  in  aid  of  the  rebellion,  they  should 
find  the  first  issue  in  the  negative.    Defendant  again  excepted. 

His  Honor  further  instructed  the  jury,  that  if  the  notes  or 
any  ot  them,  were  issued  in  aid  of  the  rebellion,  and  the  plain- 
tiff had  no  notice  of  it  at  the  time  of  his  purchase,  it  did  not 
affect  his  right  to  recover.    Again  defendant  excepted. 

The  jury  returned  their  verdict  as  hereinbefore  stated,  to  wit ; 
finding  each  of  the  two  issues  in  the  negative.  Upon  being 
polled,  one  of  their  number  said,  that  '^  he  was  satisfied  that 
part  of  the  notes  were  issued  in  aid  of  the  rebellion,  but  not 
being  able  to  point  out  the  particular  bills,  under  the  charge  of 
the  Court,  he  concurred  in  the  verdict." 

Defendant  moved  the  Court  to  set  aside  the  verdict,  and 
grant  a  new  trial.  Motion  refused.  Judgment  in  accordance 
with  the  finding  of  the  jury.    Defendant  appealed. 
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Wm.  A.  dk  J.  W.  Graham  and  Scales  dr  Sealss,  for  appellant, 
filed  the  foWowinjf  brief: 

The  defendant  submits  that  the  judgnaent  below  should  be 
rerersed ; 

I.  1st.  For  refnsal  to  eonsolidate  thift  with  twenty-seven 
other  cases,  on  demands  of  the  same  nature,  between  the  same 
parties.  It  was  the  duty  oi  the  Judge  to  have  allowed  this 
motion.  1  Chitty  PI.  199,  200  f  Person  v.  State  Bank,  4 
Hawkes  294  ;  Dewey  v.  Kelly^  7  Jones. 

II.  For  refusal  of  the  instructions  relative  to  the  superior 
credibility  of  Caldwell  over  Shaw,  the  plaintiff. 

III.  Kefusal  of  instructions  prayed,  that  the  issue  of  notes 
in  purchase  of  State  bonds,  issued  for  war  purposes,  rendered 
the  contract  to  pay  them  void,  and  this  irrespective  of  notice 
to  the  plaintiff.    Kingshury  v.  Gooch^  64  N.  C.  Rep.  528. 

IV.  For  refusal  to  record  the  verdict  of  the  jury,  which  was 
clear  and  intelligible,  and  responsive  to  the  issues  submitted. 
State  V.  Arrington,  3  Murph.  57L    When  a  jury  returns  an 
insensible  or  informal  verdict,  or  one  not  responsive  to  the 
issues  submitted,  they  may  be  directed  by  the  Court  to  recon- 
sider it,  but  not  otherwise.    Tbid,    (a)  This  was  accompanied 
by  a  threat  that  the  Judge  would  set  it  aside  and  grant  a  new 
trial  if  it  were  so  entered ;  and  (b)  the  remark,  that  unless  they 
could  point  out  the  particular   bills  issued  in  aid  of  the  war, 
they  should  find  for  the  plaintiff;  (c)  and  the  further  remark, 
that  they  had  nothing  to  do   with  the  result  of  the    cause, 
whether  it  would  be  unfortunate  for  the  one  side  or  the  other, 
and  that  it  would  probably  take  two  Courts  to  decide  it  after 
the  verdict  was  rendered,  there  being  still  grave  and  difficult 
questions  to  be  determined — all  this  tending  to  influence  the 
verdict  of  the  jury  on  the  facts,  and  the  response  of  one  of  the 
jury,  when  polled,  showing  that  this  interference  was  conclu- 
sive with  him. 

V^  For  error  in  overruling  the  defence  set  up  in  the  plead- 
ings, that  the  acts  of  the  Legislature  and  ordinanoee  of  the 
Convention  of  Korth  Carolina,  was  an  exoneration  oi  the  de- 
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fendant  from  its  obligation  to  redeem  said  notes.  This  opens 
a  wide  field  for  consideration^  and  should  not  be  decided  with- 
out thorough  investigation. 

1.  The  laws  and  ordinances  of  the  State  were  intended 
clearly  to  exonerate  the  bank  irom  payment,  at  least  until\the 
State  repaid  her  loans  from  the  banL  Can  they  be  allowed  to 
have  that  effect!  The  charter  of  this  bank  was  a  contract 
between  the  State  and  the  corporation,  which  was  of  in\iolable 
obligation  on  both  sides,  except  by  agreement  of  the  contract- 
ing parties,  aad  by  sach  agreement  it  is  capable  of  any  change 
or  modification. 

2.  Even  withont  such  agreement,  so  far  as*  pertains  to  public 
objects,  the  Legislature  may  alter  at  its  pleasure.  Thus  an  act 
to  change  the  location  of  the  court  house  in  a  county  is  within 
the  competency  of  the  Legislature,  although  a  contract  had 
been  made  by  commissioners  appointed  by  law  for  the  purchase 
of  a  particular  site  for  such  building.  StaU  v.  JbneSj  Ired- 
414.  And  it  is  a  settled  construction  of  the  Constitution  of 
the  United  States,  that  no  limitations  eontained  in  that  instru- 
ment upon  the  powers  of  government  oxtend  to  embrace  the 
different  States,  unices  they  be  mentioned  or  it  is  expressed  so 
to  be  intended.    S^aie  v.  Newsom^  5  Ired.  250. 

3.  Incorporated  banks  ot  issue,  such  as  this,  are  not  mere 
private  institutions,  but  ai>e  established  in  great  part  for  public 
ends,  and  are  liable  to  be  modified  or  regulated  in  many 
respects  by  legislative  considerations  of  the  public  interest,  (a.) 
Thus  the  Bank  of  England  was  incorporated  in  1693,  with  a 
capital  of  £500,000^  and  was  designed  to  aid  the  Government 
by  loans  in  the  great  financial  embarrassments  occasioned  by 
the  wars  consequent  on  the  expulsion  of  the  Stuarts,  and  the 
eecnrity  of  the  English  Constitution  under  William  III — 1 
Smollet  His.  Eug.  p.  138,  ch.  4,  sec.  35 — a  pnrpose  in  which 
it  was  eminently  useful.  A  century  later,  in  1797,  to  main- 
tain the  stupendous  war  which  England  was  maintaining 
against  Napoleon  I,  the  Government  directed  by  act  of  Par- 
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liametit  a  suspension  of  specie  payment  by  the  Bank — a  measure 
which  was  continued  under  sundry  acts  till  1821. 

(b)  In  like  manner  the  Bank  of  North  America,  under  the 
lead  of  Robert  Morris,  was  established  and  found  highly  ben- 
eficial in  the  latter  years  of  the  war  of  tbe  revolution  as  a  fiscal 
agent  of  the  Union. 

(c)  The  chai  tering  of  the  Bank  of  the  United  States  iu 
1791,  and  re-charter  in  1816,  was  a  contested  measure  on  con- 
stitutional  grounds,  and  was  carried  and  sustained  expressly 
upon  the  ground  that  it  was  necessary,,  in  the  constitutional 
meaning  of  that  word,  for  the  collection,  sate  keeping  and  dis- 
bursement of  the  public  moneys^  including  the  commission  of 
loans  by  the  Government. 

(d)  The  banks  of  North  Carolina,  at  least  since  a  serious 
failure  in  the  Treasury  in  1826,  have  been  required  to  be  used 
as  agents  of  the  public  fisc,  and  have  usually  been  chartered^ 
like  the  one  before  us,  with  a  stipulation  to  make  loans  to  the 
State. 

4.  The  legislative  authority  of  the  State,  as  of  the  United 
States^  is  the  sole  judge  ot  what  is  for  the  interest  of  the  pul> 
lie  in  relation  to  finance,  currency  and  banking  withhi  its  own 
sphere,  and  at  least  with  the  consent  of  a  banking  corporation^ 
Hkiy  adopt  such  changes  of  policy  in  relation  to  the  operations 
of  such  bank  as  may  be  deemed  expedient,  even  to  a  repeal  of 
its  eliarter.  Ang.  and  Ames,  sec.  772,  p.  878.  The  contract 
with  the  note  holder  to  redeem  his  paper  is  subordinate  to  the 
great  objects  of  State  which  may  necessitate  those  changes^ 
and  if,  by  reason  of  them,  he  sufi'ers,  he  may  seek  his  redress 
in  a  claim  against  the  State,  it  being  known  before  he  received 
such  paper,  that  such  changes  as  authorized  suspensions  are 
incident  to  banks  of  issue.  It  is  no  breach  of  contract  with 
him  to  suspend,  and  he  is  not  within  the  protection  of  the 
article  in  the  Constitution  of  the  United  States  as  to  "  impair- 
ing the  obligation  ot  contracts." 

5.  Every  citiien  is  presumed  to  have  notice  of  the  pnblie 
acts  of  the  State  Legislature  and  of  Congress^  and  the  plaintiff 
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in  this  caee  is  shown  to  have  acquired  these  notes  long  snbse- 
qaent  to  the  suspension  of  1860  and  the  ordinances  proclaim- 
ing that  no  redemption  should  ever  be  required  until  the  State 
should  repay  the  loans  had  by  her  from  the  bank.  However 
it  may  have  been  with  an  innocent  holder  of  such  notes,  for 
value,  who  acquired  them  before  these  acts  and  ordinances,  and 
continued  to  hold,  the  plaintiff  occupies  no  such  position  ;  the 
bank  had  no  contract  with  him  at  or  before  the  time  when  the 
State  announced  that  no  further  redemption  should  be  required, 
and  therefore  none  that  could  be  impaired  in  its  obligations. 
On  the  contrary,  he  occupies  the  place  of  an  adventurer  and 
speculator,  and  has  to  overcome  the  maxim,  "  Nemo  debit 
locupletari  ex  alieyiajactura.^^ 

6.  Every  one  who  received  the  paper  of  this  Bank  after  the 
promulgation  of  the  acts  and  ordinances  of  suspension,  took  it 
at  his  own  risk,  as  the  notes  of  the  Bank  of  England  were 
taken  from  1797  to  1821, — and  such,  I  learn,  has  been  the  de- 
cision in  a  similar  case,  by  a  Circuit  Judge  in  South  Carolina. 

7.  Let  it  not  be  overlooked,  that  the  plaintiff  has  no  advan- 
tage over  the  defendant  in  loyalty  to  the  U.  S.  in  the  recent 
war.     Both  took  their  chanr^s  with  the  Confederate  States. 

8.  It  is  a  matter  of  public  history,  that  the  object  of  all  the 
acts  in  the  Legislature  and  ordinances  aforesaid  was  to  cause 
this  bank  to  issue  its  notes  to  aid  the  war  against  the  United 
States,  therefore  all  its  issues  after  November,  1860,  are  void- 
as  the  contract  sued  on.  Evans  v.  City  of  Riohfno7id ;  Texas 
V.  White^  Chiles  et  al.^  U.  S.  C,  Wallace. 

9.  But  the  United  States  destroyed  the  bank  by  an  act  of 
Congress  taking  it  out  of  exieter.ce.  This  was  equal  in  it« 
effect  to  a  calamity  caused  by  the  act  of  God  or  a  public 
enemy.  Weith  v.  City  of  Wilmington^  68  N.  C,  last  clause 
of  opinion. 

Plaintiff  was  not  a  holder  until  1871  and  must  have  known 
the  history  of  the  loans  during  the  war.  The  repeal  in  1860 
of  the  requirement  to  pay  specie  was  no  violation  of  ary  con 
tract  with  him. 
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Dillardj  Oilmer  dk  Smith  and  Z.  M,  ScoUy  contra,  submit- 
ted the  following : 

Action  is  founded  on  bills  of  the  bank,  altogether  of  5'8  and 
lO's  and  of  letters  A.  B.  C,  to  the  amount  of  $200.  The 
A'e  are  ante-war;  B's  above  1401  are  war  issues  up  to  5,000 ; 
all  under  and  over  are  admittedly  current  and  legal ;  and  all  oi 
C.  are  war  issues. 

This  action  and  all  the  others  are  each  for  $200,  composed 
of  bills  of  the  several  letters  and  of  diflTerent  numbers — some 
within  and  some  without  the  alleged  illegal  limit. 

Ist  Exception  :  On  the  motion  to  consolidate  the  Judge  was 
not  in  error.     It  is  wholly  in  the  discretion  of  the  Court. 

1.  Smith  v.  BoweU^  N.  C.  Term  Rep.  200.  The  warrants 
were  sixteen  in  nnmber, — fifteen  for  $4  and  one  for  $1,  on 
bills  of  defendant  ranging  from  2^  cents — consolidation  re- 
fused in  part  for  the  reason, — the  plaintiff  was  less  vigorous 
than  he  migh<  have  been  and  favor  to  the  defendant  in  his 
larger  right  of  stay  ot  execution. 

2.  Pea/rson  v.  Stoite  Bank^  4  Hawks  294.  Warrants,  on  21 
bills,  21  in  number,  making  in  all  $104.  (consolidation  al- 
lowed— defendant  waving  a  plea  in  abatement  and  agreeing  to 
pay  the  costs  of  clerk  and  constable.  The  Court  decided — 
"  it  was  discretionary — and  the  causes  of  action  being  the 
same,  and  great  improbability  of  different  defences  the  C(»urt 
would  not  disturb  the  consolidation." 

3.  In  Buie  v.  Kelly^  7  Jones  266,  it  was  ruled,  adopting 
and  assenting  to  Thompson  v.  Shepherd^  9  Johnson  Rep.  262, 
"that  consolidation  might  be  allowed  when  the  notes  were 
made  at  the  sa^ne  time,  and  might  have  been  united  in  the 
same  action,  and  when  the  defence  is  the  same,  and  a  reaeon  is 
given,  viz :  that  it  may  avoid  oppression. 

In  our  actions  the  notes  are  ot  difierent  dates,  different 
letters,  some  free  from  objection  and  some  not ;  some  within 
and  some  without  the  limit  of  war  issues ;  some  subject  to  al- 
leged illegality  and  some  not ;  and  all  the  alleged  illegal  issues 
subject  to  the  question  whether  the  holder  bad  notice  of,  or 
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was  mixed  up  in  the  illegality,  and  if  so  to  what  extent,  and 
ae  to  which  of  the  bills. 

Quere:  If  Superior  Cunrt  can  consolidate,  the  Justices 
Court  might,  and  the  actions  being  each  for  $200,  the  Justice 
could  not  consolidate,  if  he  did  he  would  have  ousted  his  juris- 
diction. Can  or  ought  the  Appellate  Court  to  do  that  which 
the  lower  Court  could  not  have  done  ? 

If  Superior  Court  compellable  to  consolidate,  and  one-third 
of  bills  on  tinal  judgment  is  refused  as  illegal,  one  bill  in  one 
parcel,  two  in  another  and  so  on,  how  will  a  general  trial  and 
judgment  in  the  Superior  Court  with  its  precedenUs  enable  the 
Justice  to  distribute  the  excluded  bills  in  the  several  separate 
jadgments  remaining  in  his  Court  in  full  form — we  observe 
that  an  appeal  from  a  Justice's  Court  leaves  the  judgment  then 
in  full  force.    See  C.  C.  P.  sec.  541. 

We  say  tlien  there  was  no  error  in  refusing  to  consolidate. 

2nd  Exception  :  There  was  no  error  in  refusing  defendant's 
motion  to  overrule  what  he  calls  a  demurrer  to  the  answer. 
The  reply  was  not  a  demurrer  for  it  contained  an  averment  of 
receiving  the  bills  of  the  bank  in  the  course  of  business,  for 
value  and  without  notice  of  illegality,  which  were  matters  of 
fact  to  the  jury  and  an  issne  was  in  fact  submitted  on  that 
point. 

3d.  Exception.  There  was  no  error  in  the  refusal  to  charge 
that  Caldwell  was  entitled  to  more  evidence  than  Shaw  as  to 
the  question  of  notice,  each  being  equally  positive,  one  of  a 
negative,  the  other  of  an  affirmative.  « 

4th  Exception :  Upon  the  question  of  illegalitj-  of  notes 
issued. 

1.  Bank  notes  payable  to  bearer  and  on  demand  at  a  place 
named  are  in  honor  until  demand  and  refusal.  Bank  of  State 
V.  Bank  of  Cape  Fear^  13  Ired.  75 ;  Crawford  v.  Bank  of 

Wilmington,  Phil.  136. 

2.  Between  the  bank  and  the  person  first  borrowing,  the 
bills  may  be  void  for  being  issued  against  allegiance  of  the 
bank  to  the  United  States^  but  as  to  all  others  acquiring  them 
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in  the  course  of  circulation  and  for  value  they  are  free  from 
objection.  See  argument  of  the  Court  in  Weith  et  al.  v.  City 
of  Wilmington,  68  N.  G.  Rep.  24. 

3.  If  illegality  is  apparent  on  face,  then  void  throughout  the 
round  of  circulation.     Cronly  v.  UaU,  67  N.  C.  Rep. 

There  was  nothing  in  the  face  of  these  notes  indicating 
illegality  and  the  cashier  testified  "  that  the  dates  of  the  notes 
were  of  no  importance  asacriterion  or  guide  in  distinguishing" 
the  war  issues,  and  he,  himself,  could  not  distinguish  them  ex- 
cept by  reference  to  his  books,  &c. 

4.  The  notes,  therefore,  being  payable  to  bearer  in  the  usual 
form,  and  no  illegality  expressed  or  suggested  on  their  face, 
the  defence  of  illegality  is  not  tenable  as  against  the  plaintift 
who  got  them  in  the  usual  course  of  business;  for  value  and 
without  any  notice  of  taint.     Baucom  v.  Smith,  66  N.  C.  537. 

5.  What  is  the  effect  of  acts  suspending  specie  payments  ? 
Merely  a  dispensation  of  forfeiture  by  the  sovereign,  leaving 
the  banks  like  any  other  person  liable  to  the  legal  remedies  of 
the  holders ;  if  it  did  more  it  would  avoid  and  impair  the 
contract  and  be  null  and  void. 

The  jury  on  the  issues  find : 

1.  That  plaintiff  got  the  notes  in  the  usual  course  of  busi- 
ness and  for  value. 

2.  That  plaintiff  had  no  notice  of  any  illegality  in  the  issue 
of  the  notes. 

And  on  these  findings  we  submit  the  plaintiff  is  entitled  to 
recover.*       , 

5th  Exception  :  The  Judge  committed  no  error  in  sending 
the  jury  back  to  find  and  render  an  intelligent  verdict,  and 
one  responsive  to  the  issues  submitted.  Houston  v.  Potts,  65 
N.  C.  41 ;  Crews  v.  Crews,  64  N.  C.  536. 

Rodham,  J.  We  will  consider  the  exceptions  of  the  defen- 
dant successively : 

1.  That  the  Judge  refused  to  consolidate  the  several  actions 
of  the  plaintiff  against   the  defendant.     We  are  inclined  to 
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think  that  no  appeal  will  lie  from  such  a  refusal,  as  apparently 
it  doeR  not  affect  any  substantial  right  of  the  defendant,  0.  C. 
P.,  sec.  299.  Expressing  no  opinion  on  this,  we  think  the  re- 
fusal of  the  Judge  was  right.  It  did  not  appear  that  the  bills 
sued  on  in  the  several  actions  were  all  of  the  sanne  character, 
and  issued  under  the  same  circumstances,  so  that  the  defences 
would  be  the  same  to  all.  Buie  v.  Kelly ^  7  Jones  266  sustains 
this  view, 

2.  Caldwell,  an  oflScer  of  the  defendant  bank,  swore  that  he 
had  informed  the  plaintifi  before  he  bought  the  bills  sued  on, 
that  there  was  a  certain  class  of  the  hills  which  had  been  issued 
in  aid  of  the  rebellion,  and  informed  him  how  he  might  pos- 
sibly distinguish  them  from  those  issued  before  the  war.  The 
plaintiff  swore  that  Caldwell  had  not  given  him  such  informa- 
tion. The  defendant  requested  the  Judge  to  instruct  the  jury 
that  the  characters  of  the  two  witnesses  being  equal,  they 
should  give  more  credit  to  the  positive,  than  to  the  negative 
statement.  The  Judge  refused.  It  has  been  said  in  some  text 
books,  or  perhaps  in  some  judicial  dtcta^  that  if  one  witness 
swears  aflBrmatively  that  he  saw  or  heard  a  certain  thing,  and 
another  that  he  did  not  see  or  hear  it,  although  present  and 
able  to  have  seen  or  heard  it,  had  it  occurred,  ceteris  parihvSy 
belief  should  be  given  more  readily  to  the  affirmative  state- 
ment ;  for  perhaps,  the  negative  witnesses  may  not  have  had 
his  attention  excited  at  the  time.  But  this,  like  the  rule,  ''^fal- 
sufn  in  uno^faUum  in  omnibitsr  is  merely  an  aid  to  the  judg- 
ment of  the  jury,  and  not  a  rule  of  law  to  be  laid  down  by 
the  Court.  And  whatever  weight  it  may  have  in  its  proper 
place,  it  can  have  none  here.  The  conversation  testified  to 
was  between  the  two  witnesses,  alone,  and  each  had  his  atten- 
tion called  to  it.  The  difference  in  their  statements  can  arise 
only  from  a  want  of  truth,  or  a  want  of  memory,  in  one  of 
them.  Their  respective  credibility  is  not  to  be  tested  by  any 
arbitrary  rule,  but  by  considerations  which  it  is  peculiarly  for 
the  jury  to  weigh  ;  for  example,  the  interests  or  feelings  they 
respect ively  had  in  the  result  of  the  action  ;  and  even  from 
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their  demeanor  on  testifying.  We  think,  for  this  reason,  that 
the  Judge  committed  no  error  in  refusing  the  instruction. 
There  is  another  reason,  viz  :  That  it  was  immaterial  whether 
the  plain tiflF  had  notice  before  his  purchase,  or  not.  That  ques- 
tion will  be  considered  under  the  next  exception. 

3.  The  refusal  to  instruct  the  jury,  that  if  the  bills  in  ques- 
tion were  issued  to  the  State,  or  to  the  county  of  Guilford,  in 
exchange  for  State  or  county  bonds,  with  the  knowledge  that 
the  bills  were  to  be  used  in  aid  of  the  rebellion,  and  they 
were  actually  so  used  they  were  void,  and  plaintiff  could  not 
recover. 

The  Judge  told  the  jury,  that  if  the  bills  were  issued  in  aid 
of  the  rebellion,  yet  if  the  plaintiff  purchased  them  for  value 
and  without  notice  of  the  illegal  purpose,  he  could  recover. 

We  understand  the  Judge  as  saying,  that  if  the  plaintiff  had 
notice  of  the  supposed  illegality,  before  his  purchase,  hexjould 
not  recover.  The  jury  do  not  distinctly  find  whether  the 
plaintiff  had  such  notice  or  not.  It  would  seem  that  they 
thought  he  had  a  certain  sort  of  notice,  but  that  they  found 
for  him,  because  the  information  which  ho  received,  did  not 
enable  him  to  ascertain  what  particular  bills  were  affected  with 
the  supposed  illegality.  If  this  was  the  character  of  the  no- 
tice, inasmuch  as  the  burden  of  proof  is  on  the  party  alleging 
the  affirmation  of  notice,  such  an  uncertain  notice  would  be 
equivalent  to  none  at  all.  Passing  that  by,  however,  and  as- 
suming that  the  notice  to  the  plaintiff  was  full,  then  two 
questions  are  to  be  considered  : 

1.  Whether  the  plaintiff  (notwithstanding  such  notice)  is  to 
be  regarded  as  an  innocent  holder. 

On  this  point.  The  bills  were  issued  under  illegal  contracts 
with  the  rebel  government  of  the  State  and  of  the  county.  As 
between  the  original  parties  they  were  void.  But  it  does  not 
certainly  appear  that  all  of  them  were  issued  directly  to  the 
State  or  county.  Some  of  them  (it  is  uncertain  which)  were 
issued  to  individuals  innocent  of  any  guilty  knowledge,  and  in 
the  ordinary  course  of  business.    They,  or  some  of  chem,  were 
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antedated  (aot  with  any  frandulent  intent)  80  as  to  appear 
issued  before  secession.  They  bore  on  the  face  no  indication 
by  which  the  public  could  know  that  they  were  issued  upon 
an  illegal  loan,  or  otherwise,  than  in  the  usual  course  of  busi- 
ness. The  officers  uf  the  bank  could  tell  frooi  its  books  that 
a  large  number  of  the  bills  lettered  B,  and  all  lettered  C,  were 
issued  upon  the  illegal  contract,  but  the  public  had  no  means 
of  knowing  this.  They  were  rntended  to  circulate  as  mouey, 
and  in  the  absence  of  all  evidence  to  the  contrary,  it  must  be 
presumed  that  they  did  so  circulate  to  the  end  of  the  wnr.  It 
must  also  be  presumed  as  a  natural  and  necessary  result,  in  the 
absence  of  all  evidence  to  the  contrary,  that  in  the  course  of 
transmission  from  hand  to  hand  in  the  ordinary  course  of  busi- 
ness, they  passed  to  and  through  at  least  one  innocent  holder. 
That  being  so,  the  plaintiff,  although  he  himself  had  notice 
before  purchase,  succeeded  to  the  rights  of  such  innocent 
holder,  and  stands  in  his  place.  As  respects  lands,  this  doc- 
trine is  familiar.  Hev.  Code,  ch.  50,  sec.  4 ;  Bump.  Fraud. 
Con.  4:81.  And  the  same  principle  of  equity  extends  to  bills 
and  notes.  1  Parson's  Bills  and  Notes  216  ;  Masters  v.  Ibber- 
sofh  8  Man.  Gran.  &  L.  100  (65  E.  C.  L.  K.) 

If  it  were  otherwise,  an  innocent  holder  of  land  or  bills,  who 
received  notice  of  tlie  fraud  or  illegality  after  his  purchase, 
conld  never  sell  the  property,  for  having  notice,  he  would  be 
bound  in  honesty  to  communicate  it.  He  would  thus  be  tied 
up  to  an  inalienable  estate.  The  rule  is,  that  he  can  sell  his 
own  estate,  such  as  he  holds  it.  On  proof  by  plaintiff  of  a  pur- 
chase by  him,  for  value,  the  burden  of  proof  of  notice,  not 
only  to  him  but  to  all  antecedent  holders,  is  on  the  defendant. 
Masters  v.  Ibhersorij  ante. 

Our  conclusion,  that  the  plaintiff  is^  or  represents  an  inno- 
cent holder,  brings  us  to  the  second  question : 

2.  Whether  or  not  the  bills  were  void  in  the  hands  of  such 
holder,  by  reason  of  the  illegality  of  their  original  issue. 

It  is  contended  that  they  are  like  notes  vitiated  by  an  usn- 
rioDBy  or  a  gaming  consideration,  which  can  not  be  enforced 
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in  the  most  innocent  hands,  bnt  are  always  and  under  all  cir- 
cumstanced void.  That  is  the  admitted  law  with  respect  to 
such  contracts.  But  the  cases  which  so  hold,  do  it  expressly 
on  the  ground,  that  a  statute  declares  such  contracts  void,  and 
unless  full  force  be  given  to  the  mandate,  the  statutes  would 
be  constantly  evaded. 

In  the  present  case  there  is  no  statute  making  these  bills 
void.  By  the  common  law  they  were  void  between  the  parties 
to  the  illegal  contract  viz:  the  State  and  the  bank.  But  the 
taint  does  not  folhnv  them  into  innocent  hands.  The  interests 
of  commerce  require  the  rule,  that  in  such  a  c.ise  a  party  may 
transfer  a  better  title  than  he  p)<^?esses. 

The  question  as  to  the  validity  of  illegal  notes  in  the  hands 
of  innocent  holders  was  bo  fully  considered  in  Weith  v.  the 
City  of  Wilmington.^  68  N.  C,  24,  that  we  deem  any  further 
discussion  unnecessary  now.  In  that  case  it  was  held  that  the 
plaintiff  was  not  entitled  to  recover;  but  the  decision  was  ex- 
pressly put  upon  the  ground  that  the  ordinance  of  1868  had 
forbidden  municipalities  to  pay  debts  incurred  in  aid  of  the  re- 
bellion. These  acts  were  construed  as  if  they  had  declared  all 
contracts  to  pay  such  debts,  void,  thus  bringing  them  within 
the  rule  which  it  is  settled  applies  to  usurious  and  gaming  con- 
tracts. 

The  rule  to  be  extracted  from  the  decisions  we  consider  to 
be  this :  If  a  statute  declares  a  security  void,  it  is  void  in  who- 
Boevers  hands  it  may  come.  If  however  a  negotiable  securit)' 
be  founded  on  an  illegal  consideration,  (and  it  is  immaterial, 
whether  it  be  illegal  at  common  law  or  by  statute,)  and  no 
statute  says  it  shall  be  void,  the  security  is  good  in  the  hands 
of  an  innocent  holder,  or  of  any  one  claiming  through  such  a 
holder. 

The  case  of  Hay  v.  Ayling,  16  Ad.  &  Ellis,  423,  (71  E.  C. 
L.  R.)  is  a  notable  illustration  of  the  difference.  Gaming  se- 
curities were  declared  void  by  9  Ann.  chap.  14,  sec.  1,  and  it 
was  held  that  they  were  void  in  the  hands  of  a  lona  fide  inno- 
cent endorsee.    The  act  of  5  and  6  W.  4,  chapter  41,  sec.  1, 
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modified  the  act  of  Ann.,  and  declared  thej  should  be  illegal. 
The  Court  held,  thai  after  that  act  they  could  bo  recovered  on 
by  an  innocent  holder.     See  Masters  v.  Ihherson^  ante. 

6.  The  refusal  of  the  Judge  to  instruct  the  jury  that  by  rea- 
eon  of  the  ordinance  and  actsot  Assembly  cited  in  the  answer, 
the  bank  was  exonerated  from  the  payraeii^  of  these  bills. 

Whatever  may  have  been  wisely  and  justly  done  by  govern- 
ments of  unlimited  powers,  it  cannot  be  an  authority  to  ns. 
This  State,  during  the  rebellion  was  not  the  less  subject  to  the 
Oonfltitution  of  the  United  States,  than  it  was  before.  Though 
the  Constitution  was  practically  powerless  during  the  war,  yet 
upon  its  termination  it  is  deemed  by  a  sort  of  jus  post  limine 
to  have  been  continuously  in  force,  and  must  be  so  held  to  have 
been  by  our  Courts. 

Whatever  the  intention  of  the  acts  cited  may  have  been,  the 
only  effect  which  can  be  constitutionally  allowed  them,  is  to 
exonerate  the  banks  from  the  forfeiture  of  their  charters,  and 
other  penalties,  under  the  laws  of  the  State.  They  cannot 
haye  the  effect  to  discharge  tiie  banks  from  their  liabilities  to 
innocent  holders  of  their  bills.  That  clause  of  the  Constitu- 
tion which  forbids  a  State  to  impair  the  obligation  of  contracts 
is  too  familiar  to  need  a  more  special  reference. 

Neither  can  we  consider  it  a  defence  to  this  action  that  Con- 
gress practically  deprived  the  bank  of  its  most  valuable  fran- 
chise, the  issue  of  bills.  We  are  not  called  on  to  say  whether 
the  act  of  Congress  was  either  just  or  constitutional.  Our 
opinion  on  such  a  question  would  be  entitled  to  but  little 
weight.  But  supposing  it  to  be  neither  one  or  the  other,  it 
furnishes  no  defence  to  this  action.  If  one  is  lawlessly  plun- 
dered of  all  his  property  by  a  robber,  he  is  still  bound  for  his 
debts,  at  least  to  those  who  had  no  part  in  the  robbery. 

Our  opinion  on  these  exceptions  renders  it  unnecessary  to 
consider  the  fourth  exception. 

PsB  CuBiAH.  Judgment  affirmed. 
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S.  B.  ALEXANDER   v.    THE    COMMISSIONERS   OF  McDOWELL 

COUNTY. 

Bonds  issued  and  signed  by  the  last  Chairman  of  the  County  Court,  af- 
ter the  adoption  of  the  present  Constitution  abolishing  that  Court,  in 
payment  of  the  County's  subscription  to  the  capital  stock  of  a  Rail- 
road Company  made  by  a  former  Chairman  according  to  law,  which 
bonds  were  countersigned  by  the  Clerk  of  that  Court  and  sealed  with 
the  County  Seal,  and  accepted  by  the  President  of  the  rovid  in  pay- 
ment of  the  county  subscription,  are  proper  subjects  of  rat  itication, 
and  when  such  bonds  are  ratified,  they  are  valid. 

When  it  is  omitted  in  the  Act  authorizing  a  county  to  issue  bonds  to 
pay  its  subscription  to  a  railroad — by  whom  the  bonds  are  to  be 
signed  and  issued — a  succeeding  Legislature  has  the  power  to  amend 
the  Act  in  this  particular,  mine  itro  tunc^  and  thus  render  valid  the 
action  of  those  who  issued  the  bonds  without  express  authority. 

Civil  action,  (to  recover  the  amount  of  certain  conpons,  and 
for  a  peremptory  mandamus^  c&c.^)  tried  before  Moore,  J],  at 
the  July  (Special)  Teiu],  1S73,  of  Mecklenburg  Superior 
Court,  upon  the  following  case  agreed  : 

I.  The  County  Court  of  McDowell  county  was  abolished  on 
the  15th  day  of  July,  1868,  and  its  powers  and  duties  were 
thereupon  devolved  upon  the  County  Commissioners. 

II.  That  a  portion  of  the  paper  writings,  (which  ai*e  herein 
for  convenience,  styled  bonas,)  were  signed  by  J.  S.  Brown, 
who  was  the  last  Chairman  of  the  County  Court,  before  its 
abolition,  in  vacation  and  without  any  order  to  that  eliect  froua 
the  County  Court,  to  the  amount  of  $12,500,  and  the  re- 
mainder, to  wit :  to  the  amount  of  $37,500,  were  signed  by 
him  after  the  abolition  of  the  County  Court ;  and  all  of  them, 
amounting  to  $50,000,  were  countersigned  by  the  Clerk,  A. 
M.  Finley,  and  the  seal  of  the  Court  impressed  upon  them  ! 
after  the  abolition  thereof;  and  all  of  the  paper  writings, 
(herein  tor  convenience  styled  couponp,)  now  sued  on,  except 
one,  were  attached  to  the  latter  class  of  bonds  and  signed  by 
said  Finley,  when  he  countersigned  the  latter  class  of  bonds. 
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III.  That  no  certificate  of  stock  was  ever  issued  to  the 
county  of  McDowell,  or  to  any  one  on  its  behalf,  but  said 
county  was  credited  on  the  books  of  the  Western  North  Car- 
olina Railroad  Company  with  $50,000  worth  of  stock;  and 
was  treated  and  recognized  in  all  respects  by  the  Company  as 
a  stockholder. 

IV.  That  at  the  annual  meetings  of  the  stockholders,  held 
in  the  years  of  1869  and  1870,  the  said  county  was  represented 
as  the  owner  of  said  stock,  by  one  A.  M.  Erwin,  duly  author- 
ized by  said  Board  of  Commissioners,  as  its  agent  or  proxy, 
and  that  during  the  years  1870  and  1871,  said  county  was  rep- 
resented in  the  annual  meetings  of  said  stockholders,  by  one 
A.  G.  Halyburton,  the  duly  authorized  agent  or  proxy,  and 
that  at,eaeh  of  said  meetings,  the  said  county,  through  its  said 
proxies  or  agents,  exercised  all  of  the  rights  of  a  stockholder 
in  said  Company. 

V.  That  the  Board  of  Commissioners,  holding  office  from 
1868  to  1870,  refused  to  levy  any  tax  to  meet  the  interest  on. 
said  bonds.  That  the  Board  of  Commissioners  holding  office 
from  1870  to  1872,  did  levy  a  tax  on  the  10th  day  of  Feb- 
ruary, 1871,  of  90  cents  on  the  100  dollars  valuation ;  and 
again  on  the  20th  of  April,  1872,  another  tax.  That  the 
present  Board  of  Commiesioners,  the  defendants,  have  laid  no 
tax,  appointed  no  proxy  and  have  always  refused  to  recognize 
the  validity  of  the  said  bonds.  That  the  Board,  secondly 
above  named,  at  the  time  of  the  levying  of  the  taxes  as  above 
stated,  were  not  aware  of  the  manner  in  which  the  bonds  were 
signed ;  (except  such  constructive  notice  as  the  law  may  imply 
from  the  records  of  the  County  Court,  as  set  forth  in  the 
answer ;)  and  supposed  them  to  be  regular  and  binding,  until 
the  facte  were  ascertained  as  above  stated,  and  they  were  ad- 
vised by  counsel  to  the  contrary.  Since  then,  they  laid  no 
tax,  paid  no  coupons,  nor  have  they  or  the  county  been  repre- 
sent^ in  the  stockholders'  meetings  of  said  Company. 

YL  That  the  said  Board,  secondly  above  named,  to  wit : 
from  September,  1870,  to  1872,  with  the  proceeds  of  the  tax 

14 


210  IN  THE  SUPREME  COURT, 


AliBXAnDBR  9.    CoMM'RS  OF  McDoWHLL  Oo. 


paid  by  them,  and  before  the  facts  were  ascertained  and  they 
were  advised  as  above  stated,  paid  a  large  number  of  the  in- 
terest conpons  attached  to  said  bonds,  to  which  the  coupons 
upon  which  this  action  is  brought,  were  also  attached. 

VII.  The  act  ol  the  General  Assembly,  ratified  1st  day  of 
March,  1870,  chap.  65;  Laws  ol  1869-'70,  purporting  to  cure 
all  irregularites  in  the  isssuing  of  said  bonds,  is  to  be  treated 
as  suflSciently  pleaded.  (The  provisions  of  said  act  are  fully 
stated  in  the  opinion  of  the  Chief  Justice.) 

VIII.  The  plaintiff  is  a  hona  fide  purchaser  without  notice 
of  the  alleged  defect. 

IX.  The  action  of  the  County  Court  touching  the  matter, 
as  stated  in  the  answer,  is  correct,  and  it  is  to  be  treated  as 
part  of  the  case  agreed.  (Also  fully  set  out  in  the  opinion  of 
4he  Court.) 

X.  That  a  demand  for  payment  and  tor  the  levy  of  taxes 
lias  been  made,  and  no  part  of  the  coupons  sued  on  has  been 
paid. 

XI.  That  the  appointment  of  proxies,  the  levy  of  taxes,  the 
;|)ayi9ent  of  conpons  and  passage  of  the  act  of  Assembly,  all 
as  aforesaid,  occurred  after  said  bonds  were  signed  and  before 
'the  commencement  of  this  action. 

XII.  That  the  said  bonds  purport  on  their  face  to  be  issued 
•pursuant  to  an  act  of  the  General  Assembly,  entitled  ^^  An  Act 
to  amend  the  charter  of  the  Western  North  Carolina  Railroad 
Company  ;"  and  they  likewise  purport  on  their  face  to  be  pay- 
able to  the  ^'  Western  North  Carolina  Railroad  Company,  or 
the  holder.^ 

XII.  That  all  of  the  coupons  sued  on  were  attached  to,  and 
detached  from  the  latter  class  of  bonds,  ($87,600,)  except  one. 

If  upon  the  foregoing  case  agreed,  the  Court  shall  be  oi 
opinion  with  the  plaintiff,  judgment  for  a  peremptory  writ  of 
mamdaiwoB  shall  be  rendered ;  if  his  Honor  be  of  opinion  with 
^he  defendant,  a  judgment  oi  nonnBuit. 

Upon  oonsideratioii,  tiie  Court  being  of  opiiiion  that  the 
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plaiDtiff  was  entitled  to  relief  demanded,  gave  judgment  ac- 
cordingly, from  which  judgment  defendants  appealed. 

McGorHe  <Ss  Bailey,  for  defendants,  submitted  the  following 
brief: 

The  case  may  be  analyzed  thns : 

First.  Were  the  paper  writings  (styled  for  convenience 
bonds)  void  in  their  inception  ? 

Second.  If  yes,  has  the  circumstance  of  the  plaintiff  being 
an  innocent  purchaser  any  effect  to  validate  them  ? 

Third.  (1.  Could  they  be  ratified?  (2.)  Were  they  rat- 
ified! 

I.    Were  the  hands  void  in  tJieir  inception  t 

The  defence  is  substantially  non  est  factum.  The  power  of 
Ae  county  to  issue  "  aid  bonds"  is  not  involved,  but  the  power 
of  those  professing  to  act  as  its  agents,  and  the  case  turns  upon 
the  idea  of  a  non-execution  of  the  power  as  distinguished  from 
vltra  wres. 

(1.)  As  to  the  bonds  signed  by  Brown,  before  the  abolition 
of  the  County  Courts,  it  may  be  observed,  so  as  to  put  the  case 
squarely  on  the  validity  of  the  latter  class,  i  e.y  the  $37,600 
signed  by  Brown  and  countersigned  by  Findley  alter  the  abo- 
litton  of  the  County  Courts,  that 

a  There  is  no  provision  in  the  Statute  (Acts  of  1866-'7,  ch. 
68,  sec  4)  touching  the  person  by  whom,  and  the  manner  in 
which  any  bonds  were  to  be  issued,  but  the  same  was  left  to 
the  after  r^^lation  of  the  County  Court. 

h  The  County  Court  at Term,  ,  e:>cpressly  re- 
served the  decision  of  these  matters  for  its  further  considera- 
tion, and  never  after  resumed  their  consideration* 

e  Brown,  the  last  Chairman,  then,  in  the  absence  of  any 
order  to  that  effect,  and  in  vacation,  signed  a  portion,  $12,500. 

d  Findley,  the  last  Clerk,  did  not  countersign  any  of  them, 
nor  is  the  seal  of  the  County  Court  impressed  on  any  of  them 
until  after  the  Abolition  of  tiie  County  Courts. 
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6  The  seal  of  the  County  Court  had  then,  by  virtue  of  the 
provisions  of  C.  C.  P.^  sec.  142^  and  acts  of  special  session  of 
1868,  chap.  20,  sec.  35,  p.  31,  been  thrown  "  amongst  the  rub- 
bish of  the  temple." 

f  In  the  absence  of  an  order  to  that  effect  the  Chairman  and 
Clerk  were  no  more  authorized  to  sign  bonds  than  any  other 
person,  and  there  was  no  law  imposing  such  duty  on  them, 
[the  observations  stated  under  the  heads  of  e  and  f  are  appli- 
cable to  both  classes  of  bonda.] 

(2.)  As  to  the  second  class,  we  have  this  legal  proposition, 
namely : 

Are  paper  writings  signed,  by  persons  who  were  the  last 
Chairman  and  Clerk,  after  the  abolition  of  the  County  Courts, 
with  the  seal  of  the  said  Court  surreptitiously  obtained  and 
impressed  on  them,  after  such  abolition,  all  being  done  with* 
out  any  order  made  by  tlie  County  Court,  in  that  behalf,  and 
in  the  teeth  of  an  order  reserving  the  matter  of  the  issuing, 
&c.,  void? 

The  lack  of  power  in  the  persons  professing  to  act  for  the 
county,  is,  we  submit,  a  complete  analogy  to  the  lack  of  power 
in  the  county  itself.  For  equally,  in  each  case,  the  bond  is 
not  the  act  and  deed  of  the  county. 

The  principal  case  is  without  a  parallel  within  our  re- 
searches, but  the  proposition  that  such  bonds  are  void  in  cases 
where  the  power  in  the  county  is  wanting  is  firmly  settled. 

By  this  Court :  Weith  v.  City  of  Wilmington^  68  N.  0.,  24. 
Also  by :  Marsh  v.  Fulton  County^  10  Wall.,  676 ;  Cla/rk  v. 
De8  MoineSj  19  Iowa,  209  ;  OovM  v.  Town  of  Sterling ^  23  N. 
Y.  466;  Treadwell  v.  Commissioners^  11  Ohio  (N.  S.)  183 ; 
Lewis  v.  Commissioners  of  Bowbon  Covait/yj  2  and  2  Nos.  Cen- 
tral Law  Journal ;  Royal  British  Bamk  v.  Turqwmd^  5  Ell. 
and  Black,  248  ;  S.  C.  on  Error,  6  Ell.  and  Black,  331. 

And  text  books  of  acknowledged  merit  lay  down  the  same 
doctrine.  Cooley  Const.  Lim.,  p.  215 ;  Dillon  on  Municipal 
Corp.,  sec.  426,  p.  413. 

The  latter  author  thus  puts  it :  ^^  The  Ooorts  all  agree  that 
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each  a  corporation  may  successfully  defend  against  the  bonds 
IB  whosoever  hands  they  may  be,  it  its  officers  or  agents  who 
assumed  to  issue  them  [bonds]  had  no  power  to  do  so.  Sec. 
426. 

Again  :  '*  The  true  view  it  is  respectfully  submitted  is  this: 
Officers  are  the  agents  of  the  corporate  body,  and  the  ordinary 
rules  and  principles  of  the  law  of  agency  are  applicable  to  their 
acts.  Their  unauthorized  acts  are  not  binding  on  the  corpo- 
ration." 

In  lynde  v.  The  Gowniy^  16  Wall.  16,  the  point  made  was 
that  the  officer  designated  to  issue  bonds  had  temporarily 
ceased  to  be  such  officer  in  consequence  of  absence  from  the 
State,  pursuant  to  a  statute,  but  while  sustaining  the  bonds  in 
that  case,  the  reasoning  shows  clearly  that  had  the  officer  be- 
came functus  officio  the  Court  would  have  decided  otherwise. 

The  very  point  is  stated  in  a  recent  work.  2  Ooler.  Mun. 
Bonds,  134,  136, 164. 

In  the  absence  of  any  exact  parallel  to  our  case  it  may  not 
be  inappropriate  to  recur  to  some  analogies  arising  out  of  the 
doctrine  of  agency. 

Contracts  of  agency  may  be  divided  as  follows : 

1.  Contracts  by  agents  of  private  parties. 

2.  Contracts  by  public  agents. 

Contracts  of  either  class  are  void  on  three  grounds : 

la.  By  reason  of  a  lack  of  power. 

2(.  By  reason  of  an  excess  in  its  execution. 

Zo,  By  reason  of  a  cesser  of  the  power. 

We  will  submit  our  views  on  each. 

Jftrst,  As  to  contracts  by  agents  of  private  parties. 

la.  Lack  of  power :  A  signs  a  note  in  the  name  of  B,  with- 
out his  authority,  or  where  a  Justice  signs  the  name  of  a 
**  stayor."    Hickman  v.  Williams^  10  Ired.  126. 

26.  JExceas:  A  having  a  parol  authority  to  bind,  attempts  to 
do  so  by  deed,  directly  as.  in  Deliue  v.  Cawthorny  4  Dev.  90 
or  indirectly  as  in  McKee  v.  Sicksy  3  Dev.  379 ;  Davenport  v. 
Slei^At,  2D.&  B.,  381 ;  Chaham  v.  BoUy  3  Ired.,  300 ;  or  if  a 


314  IN  THE  SUPREME  COURT. 

I  — 

At.kxawpbb  v.  Comh'bs  of  MoDowbll  Co. 

partner  executes  the  note  of  the  iirm  to  secure  his  individvai 
debt.  Zang  y.  Carter^  3  Ired.  238;  or  a  note  of  the  firm 
under  seal,  in  the  absence  of  his  co-partner,  and  with  only  a 
parol  power.  SdUr%  v.  Sireater^  5  Jones  261 ;  Fisher  v.  P&nr 
der^  7  Jones,  483. 

3o.  Cesser  qf  power :  jEa.  gr.  that  of  an  attorney  by  war. 
BlaohweU  v.  WiUard,  65  N.  C,  556. 

Second,  Contracts  by  public  agents. 

1.  Lack  of  power.  Ex.  gr.  to  issue  grants  of  land  not  the 
subject  of  entry;  University  v.  Taylor^  Taylor  114  (67); 
Sbrother  v.  Caihey^  1  Mur.  J  62 ;  Stanmire  v.  Poweli^  13  Ired.^ 
312 ;  McCormick  v.  Monroe^  1  Jones'  13,  or  for  lands  entered 
by  the  entry-taker ;  Terrell  v.  Maunet/j  2  Mur*  376  ;  or  to  ac- 
cept bills.    The  Floyd  Acceptances,  7  Wallace  666. 

2ft.  Excess:  Ex.  gr^  a  contract  by  a  school  committee  to 
employ  a  teacher  for  a  period  extending  beyond  their  term  of 
oflSce.     Taylor  v.  School  ComnwUeCy  6  Jones,  98. 

3c.  Cessser  of  power  :  Ex.  gr.  sale  by  commissioners  after 
the  time  designated.  Cooper  v.  Oihson^  6  Jones,  612.  Special 
deputy  sheriff.    Patterson  v.  Britt,  11  Ired.  383. 

Yoid  acts  of  officers  cited  as  analogies  under  the  last  head^ 
inter  alia^ 

Commissioners  appointed  to  perform  a  public  act,  after  per- 
formance are  funeti  officio.    State  v.  King^  4  D.  &  B.,  521. 

The  deputation  of  a  special  constable  expires  upon  the  re- 
turn of  the  warrant,  and  does  not  authorize  an  arrest  for  com- 
mitment.   State  V.  Dean^  3  Jones,  393. 

A  levy  made  under  a  Justice's  execution  more  than  three 
months  after  its  date  is  void.  McEaehin  v.  lidfarUxidy  1 
Dev.  444. 

An  outgoing  sheriff  who  has  levied  a  fi.  fa.  on  land,  can 
not  sell  under  a  ven.  eapo.,  after  his  term  has  expired.  Tar- 
kinton  v.  Alexander.  4  D.  &  B.,  87. 

It  is  thus  seen  that  the  contracts  and  other  acts  of  persona 
who  had  been  officers,  but  had  become  fundi  ofjido  are  void* 
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II.  Reply  cf  innocent  pv/rchdaer. 

Even  in  the  hands  of  a  hona  fide  holder  for  value  before  dis- 
honor negotiable  paper  is  not  protected  against  those  defences, 
which  go  to  the  essence  of  the  paper,  and  either  by  common 
law  or  statnte,  annul  and  avoid  the  contract,  or  which  interfere 
with  and  prevent  his  acquiring  a  legal  title  to  the  paper,  1 
Parsons  on  Bills,  275-276 ;  eon  gr  when  the  name  of  the  maker 
is  forged,  or  when  the  contract  is  tainted  with  usury.  Hender- 
son V.  Shannon^  1  Dev.  147 ;  or  gaming.  Turner  v.  Peacock^ 
3  Dev.  803 ;  Bettis  v.  Reynolds^  12  Ired.,  344;  or  the  note  of 
an  infant,  lunatic,  a  married  woman ;  or  even  when  a  single 
bill  was  made  payable  to  A*  to  obtain  a  loan,  who  refused  to 
accept  and  loan,  but  thereafter  endorsed  it  without  recourse  to 
B.  who  made  the  loan.  Respaas  v.  Latham ^  Busb.  138  ;  Southr 
erland  v.  WhUaker^  5  Jones,  5 ;  so  as  to  a  bill  taken  up  by  the 
drawer  after  protest.  Price  v.  Sharps  2  Ired.,  417.  And  the 
same  principle  is  applicable  to  several  of  the  cases  cited  tn  par- 
agraph I,  and  others  might  be  cited. 

We  have,  however,  cited  enough  to  establish  that  the  protec- 
tion claimed  by  the  plaintiff  as  an  "innocent  purchaser,"  can 
not  be  based  upon  the  idea  of  loss  to  him,  as  that  result,  when 
correctly  weighed,  is  found  to  be  as  applicable  to  the  class  of 
cases  where  he  is  not  protected,  as  to  those,  where  he  is. 

Such  an  argument,  when  cross-examined,  comes  to  this — 
Uiat  it  is  hard  and  against  conscience  to  hold  that  one  who  has 
paid  his  money  without  knowledge  of  the  want  of  power  in 
the  party  executing  (dressed  up  in  the  alluring  phraseology  of 
"innocent  purchasers  for  value,")  should  lose  it. 

To  this  specious  argument  we  reply : 

1 .  Hard  cases  are  the  quick-sands  of  the  law. 

2.  Mere  rights  in  conscience  are  not  administered  in  Courts; 
equity  as  well  as  law  is  a  science  based  upon  well-settled  prin- 
ciples, adopted  with  reference  to  the  wants,  convenience  and 
habits  of  a  free  and  enlightened  people. 

8.  ReS'Ctdjudicata,  Take  the  case  of  an  usurious,  or  gaming 
note,  or  a  forged  note.    A.  purchases  without  notice — he  must 
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lose  his  money,  yet,  his  right  in  conscience  to  re-imbureement 
is  as  JQst  in  these  cases  (and  in  the  first  two  far  more)  than  in 
ours.  Nay,  it  would  be  harder  in  our  case  than  the  first  two 
ilhistrations,  as  the  county  of  McDowell  derived  no  benefit 
from  the  sale  of  the  bonds. 

Then  we  must  seek  the  reason  for  the  shield  thrown  around 
an  "innocent  purchaser"  in  some  other  principle  than  one  so 
legally  naked  as  a  bare  loss,  for  when  by  covin  or  otherwise  one 
of  two  equally  innocent  parties  is  to  suffer,  the  law  stands 
still — in  equali  jure  melior  est  conditio  jpossidentis  et  defend- 
entis,  an  otf-shoot  from  one  of  far  wider  scope, 

Medio  tutissimics  ibis. 

Then  it  may  be  asked  under  what  circumstances  and  on 
what  principles  are  "  innocent  purchasers"  protected! 

We  reply : 

1.  The  contract  must  be  executed  by  persons  possessed  with 
a  power  to  make  such  contracts. 

2.  The  purchase  must  be  for  value,  before  maturity,  and 
without  knowledge  or  the  means  of  information  as  to  the  non- 
performance of  conditions  precedent,  or  irregularities. 

3.  That  corporate  bon<is  (when  conditions  precedent  have 
not  been  complied  with)  should  purport  on  their  tace  to  have 
been  issued  pursuant  to  the  law  of  their  being.  These  princi- 
ples are  corrolaries  from  that  ethical  maxim  which  permeates 
every  department  of  our  science,  namely,  that  no  one  shall  take 
advantage  of  his  own  wrong.  An  analogous  principle  is  laid 
down  in  Harshow  v.  Taylor^  3  Jones  513. 

From  an  inattention  to  the  true  foundation  of  the  principle 
protecting  an  innocent  purchaser — a  doctrine  eminently  just 
wliMi  properly  applied — some  Courts  are  taking  wide  strides 
in  the  labarynths  of  casuistical  law,  and  the  mazes  of  a  lego- 
ethical  jargon  till  legal — 

'<  WildB  immeasurably  spread 
"  Seem  lengthening  as  we  go." 

T«>o  much  credit  cannot  be  given  to  that  thoroughbred  law- 
yer, Judge  Dillon,  for  his  efforts  "  to  put  on  the  brakes,"  by 
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stating  in  his  Incid  style  the  true  characteristic  criteria.    Dil- 
lon, chap.  XIX,  ^(W^iw^,  especially  sec.  419, 

It  was  the  duty  of  the  buyer,  as  the  power  of  the  county 
was  not  general  but  special,  to  examine  the  records  and  look  to 
the  authority  of  the  pretended  officers.  Marsh  v.  JFiUion 
County^  supra. 

If  he  had  done  so  he  would  have  ascertained  that  the  County 
Court  had  not  only  never  authorized  any  one  to  issue  the  bonds, 
but  had  expressly  reserved  the  consideration  of  matters  con- 
nected therewith.     The  minutes  were  open  to  inspection. 

Again,  the  plaintiff*  was  not  merely  put  on  inquiry,  but 
should  have  at  once  pursued  this  inquiry,  by  the  false  citation 
of  the  act  under  which  the  authority  to  issue  the  bonds  was 
claimed,  more  especially  as  the  bonds  recite  by  its  title  another 
and  distinct  act,  which  does  not  in  any  manner  bear  upon  the 
subject. 

III.  Jiatijlcation. 

(1.)  As  to  the  act  of  Assembly.  Act^  of  1869-'70,  chap. 
65.  p.  114. 

a  We  submit  that  under  the  maxim  ut  res  magis  valeat^  &c.> 
which  is  daily  becoming  mdre  useful  and  needed  in  its  applica- 
tion to  statutes — the  true  interpretation  of  the  act  is  that  it 
only  applies  to  "  irregularities." 

&  That  if  the  bonds  were  void  when  issued,  the  act  cannot 
have  the  force  and  eflfect  of  a  ratification.  Marsh  v.  Fulton 
county^  supra, 

c  If  we  are  in  error  as  to  both  grounds,  then  we  submit  that 
if  its  purview  be  to  attempt  to  declare  a  contract  valid  which 
is  void,  it  is  tantamount  to  an  usurpation  of  the  judicial  func- 
tion, and  thus  violates  that  provision  of  the  Constitution  which 
ordains  that  "the  legislative,  executive  and  supreme  judicial 
powers  of  government  ought  to  be  forever  kept  separate  and 
distinct  from  each  other." 

Acts  of   a  similar  nature  were   declared  unconstitutional. 
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V.  Henderson,  i  Dev.  1 ;    Hdbeaon  t.  Barjidd,  2  Mur., 

As  totheftctsof  theCoinmisaioner8,«n^^,weeiibtuit: 
hat  the  doctrine  of  ratification  implies  propino  ingore,  a 
le  as  contradistinguished  from  a  void  act,  and  this  dia- 
n  and  the  principles  grounded  on  it  pervade  the  analo- 
thuB,  (1.)  a  voidable  writ  jiiiitities  the  sherifl',  but  not  one 
pvoid;  (2.)  a  contirmation  ijtiures  to  make  avoidable 
enrc  and  nnavoidabie;  (3.)  in  Hmendmcnts  there  must 
!  be  something  to  "  amend  by,"  &e. 
hat  to  give  ilie  acts  en  pais  siidt  force  and  effect,  it  mnet 
)wn  that  they  were  done  (being  without  consideratiou) 
Ij  and  with  a  iull  kuoweld^e  on  the  part  ot  the  Com- 
nere,  of  all  the  facts  and  ot  tlieir  legal  efect.  Brady  v. 
r,  tfec,  SON.  T.,  312  et  319.  Cumberland,  dtc,  v.  ^her- 
iO  Md.  117.  Dillon,  ^ec.  447 and  note  Sand  casesoited. 
he  appointee  of  a  power  can  never  ratify, 
'he  so-called  ratifying  act,  unlesr^  procured  by  the  county, 
inter  alios,  and  there  ib  ho  evidence  that  it  was  so  pro- 


k,  also  for  defendant,  snbniitted  the  tollowing  brief: 
1  aathority  necepsarj  to  enable  a  county  to  eubecribe  to 
in  a  railroBd,  and  iesne  its  securities,  is  not  contained  in 
meral  words  in  which  the  power  of  local  government  is 
Theretbre,  the  first  requisite  to  the  validity  ot  such 
iption  or  secariticH  is  a  special  legislative  power  to  make 
bscriptiun  and  issue  the  secnritiee.  Cooley  p.  215.  This 
'  must  be  carefnlly  fi>llowed  by  the  connty  in  all  essential 
ibatantial  particulars,  or  the  subscription  or  securities  will 
d.  (7^1(^215.)  This  results  fr<>m  the  nature  of  those 
■8  confided  by  the  sovereign  to  the  Legislature,  and  which 
t  be  delegated  except  in  the  im^tances  sanctioned  by  the 
muiinl  usage.  When  granted  in  accordance  with  this 
they  are  not  contracts,  but  authorities,  which  may  be 
ed,  and  are  construed   very  strictly.     This  rule  of  coq- 
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struction  may  seem  technical,  but  it  is  necessary  and  adopted 
to  enable  the  Courts  to  keep  local  organizations  within  the  just 
scope  of  their,  charters,  and  prevents  them  from  encroaching 
on  the  powers  of  the  Legislature.  By  this  act  the  power  is 
given  to  the  County  Court  to  appoint  some  person  to  issue  the 
bonds.  No  such  appointment  has  been  made  and  therefore 
the  bonds  issued  are  void.     In  answer  to  this,  it  is  insisted  : 

l8t.  The  bonds  purport,  on  their  face,  to  be  issued  by  the 
county  pursuant  to  act  of  Assembly,  and  are  payable  to  the 
W.  N.  C.  R.  R.  Co.  This  objection  reverses  the  order  of  evi- 
dence. The  rule  is  that  the  declarations  of  a  person  are  not 
admissible  to  prove  his  agency ;  it  must  be  established  by  evi- 
dence aliunde^  before  the  declarations  are  admissible  for  any 
purpose.  {Floyd  acoeptance  cases  swpra.)  So  these  bonds 
must  be  established  as  the  bonds  of  the  county  of  McDowell, 
before  any  declaration  which  they  contain  can  be  received  as 
evidence  against  the  county. 

Secondly.  The  Board  of  Commissioners  appointed  proxies, 
who  represented  the  county  in  the  meetings  of  the  stockhol- 
ders, and  taxes  were  raised  and  coupons  paid.  . 

Ist.  This  action  was  ultra  vires  and  void. 

2d.  The  Court  cannot  give  to  these  facts  the  force  of  an 
estoppel. 

3d.  The  objection  cannot  avail  for  the  further  reason  that 
there  is  a  broad  distinction  between  the  contracts  of  indi- 
viduals and  corporations  having  a  general  power  to  issue  secu- 
rities, and  counties,  who  can  only  do  so  in  pursuance  of  a  spe- 
cial legislative  power.  To  the  latter  the  doctrine  of  ratifica- 
tion does  not  apply,  for  it  would  enable  the  county  to  defeat 
the  legislative  will  by  disregarding  restrictions,  and  then  doing 
acts  which  would  ratify  and  confirm  their  original  wrongful 
acts. 

4th.  The  private  act  of  1870  is  void,  such  acts  do  not  bind 
third  persons.     Drake  v.  DraTce^  4  Dev. ;  Cooley,  p.  115. 

5th.  He  is  a  hona  fide  holder  without  notice. 

1.  The  act  is  a  public  law,  the  power  is  given  to  a  court  of 
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record  whose  doings  are  matters  of  record,  therefore  all  persons 
have  constractive  notice.     Oooley,  p.  216,  and  cases  cited. 

2.  The  objection  to  the  validity  of  these  writings  goes  to 
their  existence  as  securities,  therefore  an  intermediate  holder 
cannot  be  in  better  condition  than  the  payee.  So  the  question 
still  remains  one  of  power ^  which  not  being  anthorized  by  the 
act,  the  writings  are  void. 

Qaither  <&  Bynum^  also  of  connsel  for  defendant,  submitted 
the  following  brief: 

Ist.  The  general  powers  of  a  county  do  not  authorize  the 
levying  of  taxes  for  anything  but  county  purposes. 

2d.  The  power  of  a  county  to  subscribe  to  the  building  of  a 
railroad  must  be  conferred  by  the  Legiblature. 

3d.  The  power  thus  conferred  must  be  exercised  strictly  in 
conformity  with  the  provisions  of  the  act  conferring  the  power. 
The  paper  writings  claimed  to  be  bonds  purport  to  be  issued 
by  virtue  of  an  act  of  the  Legislature,  and  hence  it  is  incum- 
bent on  the  holders  to  show  that  they  were  issued  in  accord- 
ance with  its  provisions,  unless  they  are  protected  by  being 
bona  fide  purchasers  for  valuable  consideration  without  notice, 
which  is  not  the  case  here.  Ist.  As  the  act  authorizing  their 
issue  was  public  in  its  nature,  and  which  gave  to  the  magis- 
trates the  power  to  bo  exercised  in  a  certain  way.  (Acts  of 
Legislature  1854-'55,  chap.  — ,  sec.  — ,)  was  in  itself  there- 
fore notice  to  the  world.  2d.  The  proceedings  of  the  magis. 
trates  had  to  be  exercised  as  a  Court  which  is  a  Court  of 
Becord,  and  is  notice  as  much  as  is  a  docketed  judgment  in 
any  county.  As  all  of  the  authorities  on  these  points  are 
before  the  (  ourt,  we  will  not  take  the  time  to  recite  them. 

4*  Another  question  arising  in  this  case,  is  the  power  of  an 
agent  to  bind  his  principal.  The  fact  of  an  agency  admits  the 
fact  of  an  authorization,  so  that  we  must  look  for  the  power 
granted. 

The  Chairman  of  the  County  Court  had  no  authority 
beyond  those  expressly  granted  to  him,  and  by  his  act  could  no 
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more  bind  a  county  to  pay  a  debt  than  a  mere  stranger,  and 
hence  had  no  right  or  power  to  assume  that  he  would  issue  the 
promises  of  the  county  to  pay  off  the  debt  of  the  county  in- 
curred by  the  subscription  of  fifty  thousand  dollars  to  the 
stock  of  the  Western  North  Carolina  Railroad  Company,  un- 
less it  was  expressly  delegated  to  him  by  the  County  Court, 
"  a  majority  of  the  justices  being  present."  And  in  fact,  it 
does  not  appear  that  these  bonds  did  pay  the  said  8ub.6cription, 
as  it  is  expressly  stated  in  the  case  that  "  no  certificate  of  stock 
ever  issued  to  the  county  of  McDowell,"  for  which  they  pur- 
port to  be  issued,  and  hence  they  must  be  void  for  want  of  a 
consideration. 

If,  then,  we  are  correct  in  our  opinion,  that  it  required  an 
express  and  special  power  to  authorize  the  Chairman  to  issue 
the  bonds  and  bind  the  county,  and  this  authority  is  not  shown, 
it  follows  clearly  that  these  are  not  the  bonds  of  the  county. 
These  views  all  admit  that  the  bonds  were  issued  while  the 
Chairman  was  Chairman,  but  the  facts  in  this  case  show  that 
at  the  time  he  signed  the  bonds,  at  least  $37,500  of  them,  he 
weiBjkcncPus  officio,  and  so  it  is  apparent  that  any  authority  he 
ever  had  was  gone.  This  point,  we  think,  too  clear  to  com- 
ment further  upon. 

The  last  point  relied  upon  by  the  holders  of  the  bonds,  is 
the  act  of  the  Legislature,  Laws  of  North  Carolina,  1869,-70, 
claimed  by  them  to  ratify  and  confirm,  and  make  valid  the 
bonds,  and  this  turns  upon  the  question  of  the  power  of  the 
Legislature. 

The  Legislature  has  power  to  make  laws,  but  it  has  no  power 
to  say  that  a  certain  act  done  shall  or  shall  not  be  valid ;  that 
is  the  province  of  the  judicial  department. 

To  this  it  may  be  replied,  that  the  Legislature  has  often  ex- 
ercised this  power,  which  has  been  confirmed  by  the  Supreme 
Court ;  as,  for  example,  in  the  cases  of  ofScial  bonds  given 
before  the  Special  County  Courts  of  three  magistrates,  instead 
of  twelve. 

The  question  in  those  cases  was,  whether  the  bonds  had  been 
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accepted  by  the  State,  and  it  is  clear  that  as  the  Special  Court 
was  professing  to  act  as  the  agent  of  the  State,  the  State  {i.  e. 
the  Legislature)  had  the  power  to  ratify  and  confirm  their 
action,  and  say  we  will  accept  the  bonds.  *^  Omnis  ratihaMtio 
retro  trahitury  et  mandato  priori  o&quifarai/wrP  But  in  this 
case,  the  Legislature  is  attempting  to  ratify  the  act  of  one 
party,  which  binds  another;  one  in  which  the  State  is  not  in- 
terested. The  cases  would  be  nearer  parallel  if  the  ratification 
had  been  by  the  county,  or  even  if  it  had  appeared  (as  it  is  a 
conceded  point  that  all  legislative  power  is  in  the  Legislature 
and  cannot  be  delegated,)  that  the  county  had  applied  to  the 
Legislature  for  the  act  ratifying  and  confirming ;  but  even  then 
it  could  amount  to  nothing.  The  confirmation  of  an  act  that 
is  void,  is  only  to  say  it  is  void,  and  herein  is  the  distinction 
between  the  void  and  merely  voidable :  to  confirm  a  void  act 
is  to  say  it  is  void  ;  to  confirm  an  act  voidable  is  to  say  the  ir- 
regularities shall  not  operate  to  make  it  void.  And  in  this 
case,  if  it  had  turned  upon  the  mere  irregularities  in  the  issue 
of  the  bonds,  and  it  had  appeared  that  the  county  of  McDowell 
had  applied  to  the  Legislature  to  cure  the  irregularities  by  an 
act  of  ratification,  it  might  have  been  binding,  but  as  it  is  only 
a  ratification  of  an  act  that  is  absolutely  void,  it  necessarily 
settles  the  case  for  the  county  by  saying  it  is  void.  This  suit 
is  upon  the  coupons  attached  to  the  bonds,  and  of  course  faUs 
with  the  bonds. 

In  regard  to  the  question  of  constructive  ratification  by  the 
payment  of  a  part  of  the  coupons  by  the  county,  our  opinion 
is,  that  it  cannot  be  so,  and  can  only  be  construed  as  an  unad- 
vised act  by  the  Commissioners,  and  subjects  the  payees  to  an 
action  by  the  county  for  money  had  and  received. 

Jonea  (6  Johnston^  contra,  submitted : 

It  is  admitted  that  bonds  issued  by  a  county  or  municipality 
without  legislative  authority  to  issue  are  void,  even  in  the  hands 
of  an  innocent  holder  for  value.  But  the  decisions  of  the 
Supreme  Court  of  the  United  States  establish  that  no  irregu- 
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larity  or  even  fraud  of  the  agents  of  a  county  will  invalidate  such 
bonds  in  the  hands  of  bona  fide  holder  for  value,  short  of  want 
of  power  to  issue.  Grand  Chute  v.  Winnegar^  15  Wallace, 
855 ;  Dillon  on  Corporation,  sec.  420 ;  Marsh  v.  Fallen  Co., 
10  Wallace,  676. 

That  the  defendant  corporation  was  fully  authorized  by  the 
result  of  the  election  to  issue  bonds  to  the  R.  R.  Co.,  is  not 
denied.  The  power  to  issue  admitted,  the  power  to  ratify  is  a 
necessary  sequence,  as  the  greater  includes  the  less,  and  such 
ratification  is  equivalent  to  express  authority  (subsequent  sanc- 
tion same  in  eflFect  as  assent  at  tirae.)  Best,  C.  J.,  in  McLean 
V.  Dunn  et  al.y  4  Bing.  722  ;  Dillon  Municipal  Corp.  sec.  385, 
note  to  page  380-381 ;  Comm*rs  Bank  of  Buffalo  v.  Warren, 
15  N.  T.  (1  Smith)  576  ;  Storey  on  Agency,  sees.  242-251-253. 

The  subsequent  ratification  by  a  principal  of  the  previous 
nnaathorized  act  of  an  agent  of  one  assuming  to  be  such  is,  in 
in  all  respects,  equivalent  to  original  authority.  Storey  on 
Agency,  sees.  242,  251,  25 ;  McLean  v.  Dunn,  4  Bing.  422  ; 
Ward  V.  WilUara%,  26  Illinois,  477  ;  Oreervfield  Bank  v. 
Craft,  4  Allen,  447;  Howe  v.  Keeler,  27  Connecticut  Reports, 
538 ;  15  N.  Y.  )  1  Smith)  557,  supra  ;  ^igelow  v.  Denniaon, 
23  Vermont,  564. 

Corporations,  municipal  and  others  are  subject  in  their  acts 
and  courses  of  conduct,  like  individuals,  to  same  presumptions 
and  implications  of  law ;  the  rights,  duties  and  liabilities  of  cor- 
porations assimulate  to  those  of  natural  persons.  Dillon  on 
Municipal  Corp.,  sees.  132,  152,  385,  489 ;  Collier's  Law  of 
Municipal  Corp.,  vol.  2,  page  417 ;  Swpervisora  v.  Schenck,  5 
Wallace,  772 ;  Lynde  County,  16  Wallace,  15 ;  Ddafietd  v. 
lUinois,  26  Wend.  (N.  Y.)  191,  pp.  226-227)  and  2  Hill  161 
et  seg, ;  MUledge  v.  Boston  Iron  Co.,  5  Cushing  258,  top  pageg 
175-179. 

Acts  of  ratification  on  part  of  defendant  corporation : 

1.  Receipt  of  the  stock  and  exercising  rights  of  stockholder 
by  proxy  in  meetings  of  R.  R.  Co.,  hut  not  trntil  after  issue 
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of  the  bonds  in  question.     Pendleton  Co.  v.  Amy^  13  Wallace, 
297 ;  Dillon  on  Corporations,  sees.  385,  386,  387  and  notes. 

2.  Levy  of  tax  to  pay  interest  coupons  of  these  bonds  after 
act  of  Legislative  ratification. 

3.  Payment  of  interest  coupons  with  knovrledge  of  facts  set 
forth  in  the  act  of  the  Legislature,  above  referred  to,  showing 
the  manner  in  which  the  bonds  were  issued.  Ca?npbell  v.  City 
of  Keiioslia^  5  Wallace,  195;  Supervisor  v.  Schenck^  5  Wal- 
lace, 722 ;  Clark  exW  v.  Vaii  Ramsdale^  9  Cranch.  153  ;  Wil- 
kins  V.  Hollingaworth,  (5  Wheaton,  271  ;  Epes.  Soc.  v.  ICpes.  Ch. 
1  Pick.  372  ;  Delafield  v.  State  of  lUinois,  26  Wend.  192. 

4.  Acqniesenco  for  two  or  three  years  after  knowledge  of 
the  existence  of  these  bonds  and  their  circulation  upon  the 
market,  as  the  bonds  of  the  county,  and  without  giving  any 
notice  to  the  public  of  the  alleged  defects  in  their  issue.  Svper- 
visor  V.  Schenck^  5  Wallace  772  (782);  Prescott  v.  Fluyn^  9 
Brig.  19 ;  Delafiild  v.  lUinoiSy  supra,'  Storey  on  Sales,  sec. 
77  and  note  1. 

By  subscription  to  the  Railroad  Company  a  legal  debt  and 
a  valid  and  subsisting  obligation  was  made  against  defendant. 
It  was  the  duty  of  its  oflScers  to  issue  the  bonds.  The  pre- 
sumption is,  that  the  bonds  issued  were  a  compliance  with  that 
duty  as  defendants  does  not  aver  that  they  are  under  any  obli- 
gations to  make  the  issue  of  bonds  now. 

But  it  is  contended  that  the  acts  of  ratification  were  without 
knowledge  of  the  irregularities  attending  the  issue.  To  this 
we  reply : 

1.  If,  as  it  is  contended  by  the  defendants,  it  was  the  buyer's 
duty  to  examine  the  records  and  look  to  the  authority  of  the 
pretended  oflScers  (page  7  of  the  brief)  when  it  would  have 
been  seen  that  no  one  was  authorized  to  issue  the  bonds.  How 
much  more  binding  is  it  on  the  defendants,  whose  records 
these  were  and  of  which  they  were  the  peculiar  custodians,  and 
yet  with  this  alleged  want  of  authority  staring  them  in  the 
face,  they  perform  the  acts  of  ratification  admitted. 

2.  The  acts  of  1869-70,  chap.  65,  p.  114,  under  which  the 
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Board  of  Commissioners  of  defendants  levied  the  taxes  to  pay 
the  coupons  that  were  paid,  set  out  fully  the  irregularities  on 
the  issue  of  these  bonds,  and  this  was  surely  notice  to  defen- 
dants. 
Equitable  estoppel  to  defendants : 

1.  It  appears  from  case  agreed  that  defendants  accepted  the 
benefit  <^f  this  contract  after  the  legislative  ratification,  claimed 
the  stock  and  exercised  all  the  rights  of  stockholder  in  the 
meetings  of  the  Railroad  Company,  for  several  years,  and  in 
fact  until  stock  was  worthless.  This  was  the  benefit  or  consid- 
eration of  these  bonds,  and  it  is  settled  "that  if  a  person  not 
duly  authorized  make  a  contract  on  behalf  of  a  corporation 
and  the  corporation  take  and  hold  the  benefit  of  it,  it  is 
estopped  from  denying  the  agent's  authority."  Epis,  Soc.  v. 
Epis.  Ch.  1  Pick  372;  Parson's  on  Contract,  vol.  1.  139; 
Storey  on  Agency,  sec.  239,  eft  aeq  ;  San  Franoisoo  Oaa  Co,  v. 
San  JFVanGisoOy  9  Cal.  452  ;  JBackman  v.  Charleston^  42  N.  H. 
125  and  19  Jon.  60. 

2.  That  the  defendant  corporation  were  aware  of  the  exist- 
ence and  circulation  in  the  market  of  these  bonds,  as  their 
bonds,  shortly  after  their  issue,  it  does  not  appear  that  they 
gave  any  notice  of  the  doubts  as  to  their  validity.  Na  steps 
were  taken  to  prevent  the  circulation  as  the  securities  of  the 
county.  They  were  silent  with  knowledge  that  these  securi- 
ties were  circulating  in  the  market  as  their  own,  and  now  when, 
plaintiff  and  others  are  bona  fide  holders  for  value  and  inno- 
cent parties  must  suffer,  unless  they  are  bound  by  their  silence, 
as  ill  fairness,  they  ought  to  have  spoken  as  when  one  sees  a 
counterfeit  note,  signed  with  his  name,  sold  to  another  without 
declaring  the  forgery.  He  will  be  estopped  to  deny  its  genu- 
ineness. Bigelow  on  Estoppel,  497 ;  Society  of  Safety  v.  New 
London^  29  Conn.  174. 

8.  A  course  of  conduct  {such  as  has  been  that  of  defendant 
corporation)  which  would  lead  a  reasonable  man  to  infer  the 
existence  of  certain  facts  if  those  have  formed  the  basis  of  his 
actioD,  oonstitute  a  groxmd  of  estoppel.    ^^  Passive  acquiescence 
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equally  with  active  interference  estops."  "  He  who  is  silent 
when  he  onght  to  speak,  shan't  speak  afterwards."  Parsons 
on  Contracts,  2  vol.  795,  798  and  799  ;  Jffever  v.  Belknap,  21 
Johns,  573 ;  Corrust  v.  Abington,  4  H,  and  M.  549. 

Can  the  Legislature  ratify  and  validate  bonds  issued  in  the 
name  of  a  county  by  one  not  properly  authorized,  but  in  pay- 
ment of  a  valid  pre-existing  debt  ? 

1.  County  corporations  are  but  agencies  of  the  sovereign, 
^he  State  power ;  they  are  local  depositories  of  certain  powers 
to  be  exercised  for  the  good  of  the  State.     They  are  public 
<corporation8  in  the  strictest  sense  of  the  the  term  "  public." 
All  the  powers  conferred  upon  the  counties  by  the  Constitu- 
tion, suck  as  the  superintendence  of  the   public  roads  and 
bridges,  the  power  to  purchase  and  hold  real  estate  for  the 
specific  purposes  of  building  thereon  jails,  court  houses,  school 
houses,  and  in  fact  all  these  other  powers  are  most  intimately 
connoeted  with  the  general  State  government,  whereas  other 
municipal  corporations  as  cities  and  towns  have  generally  con- 
ferred upon  them  powers  of  enacting  ordinances  that  relate  ex- 
clusively to  these  local  and  peculiar  interests.     See  Dillon  on 
Municipal  corporations,  sec.  39.     So  that  whatever  authorities 
tend  to  establish  in  the  Legislature  an  unlimited  control  over 
the  affairs  of  cities  and  towns,  apply  with  even  more  force  to 
establish  that  authority  and  control  over  counties. 

2.  Darlinfton  v.  Mayor ,  81  N.  York,  164.  In  this  case 
Chief  Justice  Dbnio  asserts  in  tiie  broadest  terms  that  all 
corporate  powers  of  a  city  are  public  and  under  the  control  of 
tiie  Legislature — that  its  property  is  under  its  control  and 
within  the  provisions  of  the  Constitution  protecting  private 
property^  and  asserts  that  the  Legislature  may  compel  a  eonnty 
to  submit  to  arbitration  claims  as  to  which  a  private  corporation 
would  be  entitled  to  a  trial  by  jury. 

In  the  ease  of  PhUaddphia  v.  I^idd,  58  Penn.  sec.  330,  it 
was  decided  that  it  is  competent  for  the  Legislature  to  direct  a 
mnnicipal  corporation  to  build  a  bridge  over  a  nar^;able  water 
oonrae  vitiiin  its  limits,  or  the  State  may^  appoint  agenta  of  its 
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owD  to  build  it  aod  empower  them  to  create  a  loan  to  paj  for 
the  structare  payable  by  the  corporation.  See  Dillon  on  Cor- 
porations, sec.  48. 

The  &ct  that  a  claim  against  a  municipal  or  public  corpora- 
tion is  not  such  a  one  as  the  law  recognises  as  of  legal  obliga- 
tion,  has  been  decided  to  form  no  constitutional  objection  to  the 
validity  of  a  law  imposing  a  tax  and  directing  its  payment. 
Dillon  on  Municipal  Corporations,  sec,  44.  Guilford  v.  The 
Sufervisors,  13  N.  Toric,  (3  Kerr)  143. 

This  case  holds  the  following  positions  : 

1.  That  the  Legislature  has  power  to  levy  a  tax  upon  the 
taxable  property  ot  a  town  and  to  appropriate  the  same  to  the 
payment  of  a  claim  made  by  an  individual  against  the  town. 

2.  That  it  is  not  a  valid  objection  to  the  exercise  of  such  a 
power  that  the  claim  to  satisfy  which  the  law  is  levied  is  not 
recoverable  by  action  against  the  town. 

'  3.  That  it  does  not  alter  the  case  that  the  claim  has  been 
rejected  by  the  voters  of  the  town  when  submitted  to  them  at 
a  town  meeting  under  an  act  of  the  Legislature  authorizing 
euch  submission  and  declaring  that  their  decision  should  be 
final  and  conclusive. 

The  United  States  Supreme  Court  has  afSrmed  this  last  case 
argitendo  in  the  case  of  United  States  v.  Baltiarvore  cfe  Ohio 
SaUroady  decided  December  Term,  1872.  Also  Supreme 
Court  of  California  in  the  case  of  BUmdmg  v.  Burr^  13  Col. 
343. 

When  bonds  recited  that  they  were  issued  by  virtue  of  a 
certain  act  of  the  Legislature  which  act  was  in  fact  nnconsti- 
tational,  but  there  existed  at  the  time  an  act  which  was  con- 
stitutional and  which  authorized  their  issue,  it  was  held  that 
aapposing  that  the  bonds  at  their  outset  created  no  legal  liabil- 
ity as  against  the  County,  yet  the  Legislature  by  simply  recog- 
niaing  them  in  subsequent  enactments  thereby  impliedly  rati- 
fied and  validated  the  bonds.  Campbell  v.  Kenoeha  County^ 
6  Wallace,  194,  Mr.  Justice  Davis  delivering  the  opinion  of 
the  Court  and  speaking  of  tlus  subiequeat  act  says :  <^  This  is 
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not  in  terms  a  creative  act,  but  it  has  that  effect  by  fair  impli- 
cation. It  18  not  donbted  the  Legislature  conld  by  a  direct  act 
of  confirmation  legalize  the  issue  of  this  scrip,  notwithstanding 
the  submission  of  the  question  to  the  vote  of  the  people  was 
nnder  the  wrong  law. 

Legislature  may  validate  prior  subscription  of  city  to  stock 
of  a  railroad  company.  Bridgeport  v.  R.  R,  6b.,  15  Conn. 
475 ,'  S.  P.  Wivn  v.  Macon,  21  Ga.,  275. 

The  Legislature  may  ratify  and  therefore  make  binding  an 
unauthorized  municipal  subscription  to  the  stock  of  an  incor- 
porated theatre  company.  Municipality  v.  Theatre  Company^ 
2  Rob.  (La.)  209. 

In  the  case  of  Ledherry  v.  The  Commissioners  of  Chathamy 
66  N.  0.  Rep.  486,  the  Legislature  prescribed  the  mode  in 
which  the  county  should  pay  an  existing  debt,  viz:  by  bonds, 
and  interdicted  the  county  from  paying  the  said  debt  by  taxa- 
tion. It  is  true  that  the  act  in  terms  "  authorizes"  the  county 
to  issue  the  bonds,  but  it  has  always  been  held  that  such 
language  shall  be  construed  to  mean  ^^  shall  issue,"  and  in  onr 
case  the  Court  puts  its  decision  upon  the  ground  that  the  Com- 
missioners were  compellable  by  mandamits  to  issue  the  bonds. 
It  follows  then,  that  the  Legislature  may  compel  a  county  to 
recognize  as  valid,  bonds  issued  in  payment  of  an  existing 
indebtedness,  though  the  same  were  not  legally  binding  by 
reason  of  a  detect  of  authority  in  the  party  assuming  to  issne 
them.  Nor  can  we  distinguish  between  the  power  to  order 
the  issuing  of  bonds  of  precisely  the  same  tenor  as  those  in 
Court  in  payment  of  the  debt,  and  the  power  to  order  the  re- 
cognition of  those  already  issued  for  precisely  the  same  pur- 
pose. 

In  Thomas  v.  Lel/md,  24  Winder,  67,  certain  citizens  of 
Utica  had  given  their  bond  in  aid  of  a  canal,  and  it  was  held 
competent  for  the  Legislature,  without  consulting  the  city,  to 
impose  a  tax  upon  the  citizens  and  property  to  pay  this  sub- 
scription. See  Cooley  on  Constitutional  limitation,  page  231 
and  note  1,  and  cases  there  cited. 
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Ab  to  power  of  Legislature  see  Mills  v.  WiUtaryufy  11  Ired. 
658. 

Dillon  in  bis  treatise  on  Municipal  Corporations,  vol.  1,  p. 
159,  thus  states  his  opinion  upon  all  the  ^asee :  If  there  is  no 
special  limitation  in  the  Constitution  and  the  debt  is  one  to  be 
incurred  in  the  discharge  of  a  public  duty  which  it  is  proper 
for  the  Legislature  to  impose  upon  the  municipality,  it  can 
constitute  no  objection  to  the  validity  of  the  act  that  the  debt 
or  liability  is  to  be  created  without  its  consent.  Thus,  in  the 
absence  of  constitutional  restrictiona,  it  has  been  decided  and 
the  decision  is  doubtless  correct,  that  it  is  competent  tor  the 
Legislature  to  direct  a  municipal  corporation  to  build  a  bridge 
over  a  navigable  water  course  within  its  limits,  or  the  State 
may  appoint  agents  of  its  own  to  build  it  and  empower  them 
to  create  a  loan  to  pay  for  the  structure,  payable  by  the  corpo- 
aation.  Again  in  sec.  44,  p.  61,  be  says :  *^  The  cases  upon 
this  subject  when  carefully  examined,  probably  go  no  further 
than  to  assert  the  doctrine  thai;  it  is  competent  for  the  Legisla- 
tnre  to  compel  municipal  corporations  to  recognize  and  pay 
debts  not  binding  in  la^,  and  which,  for  technical  reasons, 
could  not  be  enforced  in  equity,  but  which,  nevertheless,  are 
jnst  and  equitable  in  their  character  and  invoke  a  moral  obli- 
gation." 

Do  the  facts  in  our  case  bring  it  within  the  Ic^slative  power 
asserted  in  the  cases  cited  and  in  the  opinion  of  Mr.  Dillon. 

1.  It  is  agreed  that  the  County  of  McDowell  complied  with 
all  the  statntary  requisites  in  making  the  subscription.  This 
according  to  all  the  decisions  created  a  debt  as  against  the 
Oounty- 

2.  Tlie  mode  provided  by  tlie  Legislature  by  which  the 
county  should  pay  for  the  stock  to  be  subscribed  was  by  issuing 
bonds,  and  the  county  might  have  been  compelled  by  man- 
darmts  to  issue  the  bonds. 

3d.  The  county  was  and  is  in  the  enjoyment  and  posession 
of  the  stock  the  consideration  of  the  bonds  issued. 


230  m  THE  SUPREME  COURT. 

Alelaxvbr  v.  Oomm*bs  or  McDowxtL  Co. 

4.  The  connty  has  the  benefit  of  a  railroad  coDstroeted  by 
means  of  the  proceeds  of  these  very  bonds. 

In  onr  case  thus  presented  we  have  something  more  than  an 
equitable  debt  resting  npon  a  sound  foundation.  We  have  a 
legal  debt  and  a  subsisting  legal  obligation  npon  the  county  to 
issue  these  very  bonds.  In  Ledberry  v.  The  Commissioners 
of  Chatham^  we  suppose  the  Legislature  directed  bonds  to  issue 
in  payment  of  a  pre-existing  debt ;  in  ours  it  ratifies  and  vali- 
idates  bonds  which  the  coonty  was  required  by  law  to  issue, 
but  which  have  been  issued  for  her  by  an  unauthorized  hand. 

As  to  Constitutional  restrictions,  it  is  decidedby  this  Court 
that  none  of  the  restrictions  upon  the  taxing  power  in  the  Con- 
stitution apply  to  existing  debts.  Unvoersity  H.  R  Co,  v. 
Holden^  63  N.  C,  410  ;  Pegram  v.  CommiedonerSy  64  N.  0., 

657. 

Bonds  void  for  want  of  powe7*  to  issue  may  be  validated  by 
the  Legislature.  Dillon  on  Mnn.  Corp.,  p.  610,  sec.  418,  note 
1  (on  page  511);  Seenes  v.  Franklin  Co.^  48  Mo.,  167;  Car- 
penter V.  Inhahitanis  of  Lathrop^  Mo.  Supr.  Ct.,  1873 

Legislature  may  ratify  void  act  where  parties  could  not  do 
so.     Wilhenson  v.  Leland,  2  Peters,  627. 

Pearson,  C.  J.     Without  allowing  ourselves  to  be  confused  * 
by  the  multitude  of  cases  cited  on  both  sides  of  the  question^ 
and  taking  a  common  sense  view  of  it,  we  are  satisfied  that  the 
decision  of  his  Honor  in  the  Court  below  is  i^i  accordance  with 
law. 

A  mere  statement  of  the  case  would  seem  to  be  saflScient  to 
justify  this  conclusion.  By  tie  act  of  1857,  the  Justices  of 
the  Court  of  Pleas  and  Quarter  Sessions  for  the  county  of  Mc- 
Dowell, are  empowered  to  take  stock  in  the  Western  North 
Carolina  Railroad  Company,  (which  passes  through  the  county,) 
provided  a  majority  of  the  voters  of  the  county  be  given  in 
favor  of  a  subscription  for  some  specific  amount.  At  an  elec- 
tion duly  held  a  subscription  of  $50,000  was  authorized^  and 
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in  pursuance  thereof  the  Jnetic^,  by  their  chairman,  William 
Murphy,  snbscrilyed  for  $50,000  of  stock. 

No  order  was  made  in  regard  to  the  issuing  of  the  bouds  re- 
quired to  pay  the  county  subscribtion  ;  and  that  matter  was  left 
"for  further  directions"  until  the  Company  organized  and  be- 
gan operations.  So  far  all  is  regular.  The  county  is  the  owner 
of  $50,000  of  stock  and  owes  that  sum  to  the  Company,  to  be 
discharged  by  county  bonds,  which  it  was  the  duty  of  the  Jus- 
tices to  issue. 

By  the  change  of  our  system,  the  Court  of  Pleas  and  Quar- 
ter Sessions  is  abolished  and  the  government  of  the  county  is 
vested  in  Commissioners.  Very  soon  after  this  change,  Mr. 
Brown,  who  was  the  chairman  of  the  Court  of  Pleas  and  Quar- 
ter Sessions  at  the  time  of  the  change,  executed  the  bonds  in 
controversy  and  affixed  the  seal  of  the  county,  and  the  bonds 
were  countersigned  by  A.  M.  Finley,  the  Clerk  of  the  Court, 
These  bonds  wore  delivered  to  the  President  of  the  Company, 
and  accepted  by  him  in  discharge  of  the  county  subscription. 
By  the  action  of  Murphy,  chairman,  the  county  became  the 
owner  of  the  stock,  the,  only  question  left  open  was  the  mode 
and  manner  of  signing  the  county  bonds. 

Brown,  chairman,  and  Finley,  clerk,  execute  the  bonds  in 
the  name  of  the  county  and  affix  the  seal  of  the  county.  The 
bonds  are  accepted  by  the  Company,  in  payment  of  "  the  Mc- 
Dowell county  subscription." 

Assume  that  these  bonds  were  of  no  force,  for  the  reason 
that  the  Justices  of  the  Court  of  Pleas  and  Quarter  Sessions 
had  omitted  to  make  an  order,  that  their  chairman  execute 
bonds  to  be  countersigned  by  the  clerk,  which  bonds  it  was  the 
duty  of  the  Justices  to  cause  to  be  executed  ;  and  that  by  rea- 
son of  such  omission  of  duty,  Thompson  and  Finley  had  no 
authority  to  execute  the  bonds,  we  have  the  question  of  ratifi- 
cation. 

1st.  Were  these  bonds  a  subject  of  ratification  ? 

On  the  argument  much  was  said  about  the  distinction  be- 
tween ''voidable"  and  ''void,"  and  the  position  was  taken  by 
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the  counsel  for  the  defendant  that  these  bonds,  being  voidy  could 
not  be  ratified.  According  to  the  caees,  a  void  estate  cannot 
be  confiimed  or  ratified  (the  two  words  being  used  in  the  same 
sense)  for  the  plain  reason,  that  there  is  nothing  to  be  confirmed 
or  ratified.  For  instance,  a  tenant  for  life  makes  a  lease  for 
years.  The  remainderman  or  reversioner  may  confirm  the  term 
during  the  continuance  of  the  life  estate,  but  after  ♦lie  termi- 
nation of  the  life  estate,  the  term  cannot  be  confirmed,  for  it 
is  void,  and  there  is  no  estate  to  be  confirmed ;  so,  if  a  lease 
for  years  be  made,  to  be  void,  on  non-payment  of  rent,  alter 
forfeiture,  it  cannot  be  confirmed,  for  there  is  no  estate  to  be 
confirmed.  See  Bac.  Abrid.,  Leases  and  Terms  for  Tears.  To 
avoid  this  consequence,  conveyancers  instead  of  drafting  the 
lease,  so  as  to  make  it  void  on  non-payment  of  rent,  adopted 
the  form,  "  in  cape  the  rent  is  not  paid,"  &c.,  the  lessor  may 
enter  and  avoid  the  term,  thus  giving  him  the  right  to  waive 
the  forfeiture  and  let  the  term  continue,  upon  compensation 
being  made. 

But  this  learning  has  no  application  to  our  ease,  for  here  we 
have  certain  papers,  purporting  to  be  Qounty  bonds,  anJ  there 
is  a  thing  in  existence^  although  it  be  of  no  force  or  legal  effect, 
unless  it  be  confirmed  or  ratified,  so  as  to  give  to  it  force  and 
legal  eflbct.  We  can  see  no  principle  upon  which  that  may 
not  be  done.  A  wife,  having  no  separate  estate,  without  the 
assent  of  her  husband,  buys  a  carriage  and  pair  of  horses  on 
his  credit.  The  contract  is  void,  that  is,  it  has  no  force  or  legal 
effect,  but  it  is  a  subject  tor  confirmation.  If  the  husband  al- 
lows his  wife  to  use  the  carriage  and  horses  there  is  an  implied 
ratification,  and  he  is  bound  to  pay  the  price  agreed  on,  because 
he  recognizes  the  action  of  the  wife  as  agent  for  him. 

So  A  sells  a  tract  of  land  owned  by  B,  receives  tbe  purchase 
money,  executes  a  deed  in  the  name  ot  B,  and  signs  tlie  name 
of  B  ''  Jy  -4  his  attorney !^^  This  deed  is  void,  in  one  sense  of 
the  word,  that  is,  it  has  no  force  or  legal  effect,  but  still  it  is  a 
thing  existent  and  if  B  elects  to  ratify  the  sale  and  executes  a 
deed  ratifying  the  action  of  A  in  as  full  and  ample  a  manner 
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as  if  he  had  empowered  him  before  the  date  of  the  sale  to  sell 
and  convey  the  land ;  can  any  reason  be  suggested  why  this 
deed  being  registered,  does  not  ratify  the  deed  executed  by  A 
in  as  fnll  and  ample  a  manner  as  if  there  had  been  a  power  of 
attorney  previously  executed  ?  No  objection  to  the  eiiect  of  a 
deed  of  ratification  arises  to  us,  and  we  are  of  opinion  that  the 
deed  executed  by  A,  as  the  agent  of  B,  would  take  effect  under 
the  naaxim,  omnia  ratihahitio  retrotrahitur  et  maixdato priori 
CBquiparatur^  every  ratification  relates  back  and  equals  a  cove- 
nant.    The  principle  is,  he  who  can  command  may  ratify. 

So,  had  the  Justices,  or  the  Commissioners  who  succeeded 
them,  caused  a  resolution  to  be  entered  upon  their  journal  to 
the  eiFect  that  the  action  of  Brown  and  Finley  in  respect  to 
the  county  bonds,  was  ratified,  so  as  to  make  the  bonds  valid 
binding  upon  the  county,  the^  resolution  would  have  taken  ef- 
fect, and  indeed,  it  would  have  atuounted  to  an  amendment, 
nunc  pro  tunc^  the  doing  of  that  afterwards  which  ought  to 
have  been  done  before,  for  as  the  county  had  made  the  subscrip- 
tion and  become  owner  of  the  stock,  it  was  the  duty  of  the 
county  authorities,  to  have  the  bonds  issued  in  payment. 

Whether  the  fact  that  the  county  authorities  represented 
this  stock  at  several  meetins^s  of  the  stockholders,  and  levied 
taxes  one  or  two  years  to  pay  the  interest  on  the  bonds  has  the 
effect  of  an  implied  ratification  is  a  question  into  which  it  is 
not  necessary  for  us  to  enter.  We  will  merely  remark,  a  rati- 
fication must  be  in  a  manner  as  solemn  as  that  required  for  the 
command,  and  we  will  further  remark,  there  can  be  no  doubt 
that  the  county  is  bound  to  pay  for  its  stock,  if  these  bonds  are 
held  to  be  void  the  holders  can,  in  the  name  of  the  llailroad 
Company,  have  an  action  of  mandaimcSj  to  compel  payment  of 
the  county  subscription.  The  fund  to  be  divided  among  the 
bondholders.  Cui  bono  f  Are  not  the  county  authorities^ 
fighting  for  nothing?     Tlie  debt  of  the  county  has  to  be  paid. 

2.  Waiving  the  question  of  an  implied  ratification  of  these 
bonds  by  the  county  authorities,  we  put  our  decision  upon  the 
effect  of  the  statute  of  March  1st,  1870.     That  act,  in  so  many 
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words,  ratifies  the  county  bonds  executed  by  Brown,  and  the 
only  remaining  question  is  as  to  the  power  of  the  General  As- 
sembly to  make  such  ratification. 

3.  The  power  of  the  General  Assembly  is  denied,  upon  the 
ground  that  the  -ratification  was  a  judicial^  and  not  a  legisla- 
tive act ;  it  was  for  the  county  to  decide  whether  these  bonds 
were  valid  or  not. 

The  General  Assembly,  by  the  statute  referred  to,  does  not 
undertake  to  decide  that  these  bonds  are  valid,  but  it  does  un- 
dertake to  give  validity  to  those  bonds  by  aiding  the  omission 
of  the  Justices  in  respect  to  the  order,  that  Brown,  chairman, 
and  Finley,  clerk,  execute  the  bonds,  and  for  this  purpose  adds 
to,  and  amends  the  act.  of  1859,  by  enacting  "after  the  vote  is 
taken,  and  the  stock  is  subscribed,"  John  L.  Brown  and  A.  M. 
Finley  be  authorized  to  execute  bonds  for  the  amount,  and  affix 
the  seal  of  the  county,  and  the  bunds  so  executed   shall  be 
valid."     Clearly,  the  General  Assembly  had  power  to  make 
this  *' command  "  in  the  act  of  1859.     Why  did  it  not   have 
power  in  1870  to  amend  the  act  of  1859,  by  expressly  naming 
the  parties  who  were  to  act  as  agents  of  the  county  in  exe- 
cuting the  bonds,  whereby  to  satisfy  and  give  eflFect  to  the 
county  bonds?     This  is  legislation  made  necessary,  to  supply 
an  omission  on  the  part  of  the  Justices  to  make  an  entrj',  that 
their  chairman,  Brown,  and  the  clerk,  Finley,  should  execute 
the  bonds  for  the  county.     In  passing  this  act  nunc  pro  tunCj 
the  General  Assembly  ratify  what  ought  to  have  been  done  in 
carrying  out  the  provisions  of  the  act  of   1859,  but  it  does 
neither  more  or  less  than  it  had  power  to  have  done  in  1859, 
and  what  it  is  presumed  it  would  have  done,  had  this  objection 
to  the  manner  of  the' execution  of  the  bonds  been  anticipated. 
For  the  execution  of  the  bonds,  in  payment  of  the  county  sab- 
scription,  was  a  plain  duty  imposed  upon  the  Justices  of  the 
county  of  McDowell.     Campbell  v.  the  city  of  Kenosha^  5  Wal- 
lace, 194.  and  the  cases  cited  under  the  head  of  "Retroactive 
Statutes." 

No  error. 

Pkb  Curiam.  Judgment  affirmed. 
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STATE  ©.  R  P,  ROSEMAN  and  BOYDEN  TREXLER. 

To  an  indictment  for  injuring  a  public  school-house,  the  defendants,  for 
a  defence,  set  up  a  claim  in  a  third  person  to  the  house  alleged  to  be 
injured,  and  justified  under  the  permission  of  such  claimant,  to  com- 
mit the  acts  complained  of:  Held,  that  the  charge  of  the  Judge  below, 
"if  the  jury  believed  the  defendants  honestly  were  of  the  belief  that 
the  house  was  the  property  of  such  claimant,  *^and  be  had  a  right  to 
give  it  to  them,  they  were  not  guilty ;  but  if  the  defendants  did  the 
acts  complained  of,  willing  to  run  the  risk  of  a  suit,  or  careless  whether 
they  had  a  right  or  not,  that  would  not  protect  them,  they  would  be 
guilty ;  or  if  they  did  the  acts  solely  relying  upon  the  promise  of  such 
claimant  to  protect  them,  they  would  be  guilty,"  was  as  favorable  as 
the  defendants  could  ask,  and  was  no  good  ground  for  a  new  trial. 

iNDioTMEifT,  (tor  injury  to  a  public  school  house,)  tried  at 
the  August  (Special)  Term,  1873,  of  Rowan  Superior  Court, 
before  his  Houor,  Judge  Albertson, 

The  defendants  were  charged  with  demolishing  a  public 
school  house,  belonging  to  the  school  committee  of  the  town- 
ship. The  defense  was  that  the  house  belonged  to  one  Tobias 
Eesler,  and  that  in  the  injury  committed  they  were  acting  un- 
der  Kesler's  orders. 

A  deed  dated  27th  ol  November,  1848,  from  Tobias  Kesler, 
to  the  school  committee  of  the  88th  school  district  of  the 
county  of  Rowan,  and  their  successors  in  office,  conveying  the 
house,  alleged  in  this  indictment  to  be  demolished,  was  read> 
after  objection  by  the  defendants  on  the  ground  that  it  had 
never  been  properly  proved.  (The  handwriting  of  the  sub- 
scribing witness,  he  being  dead,  was  proved,  and  npon  that 
proof  thi3  deed  ordered  by  the  Judge  of  Probate  to  be  regis- 
tered.) The  State  read  the  deed  as  evidence  of  a  dedication 
of  the  bouse  to  the  public.     Defendants  excepted. 

For  the  State,  it  was  also  proved  that  the  defendant,  Rose- 
man,  with  a  colored  man,  was  seen  tearing  down  the  chimney 
of  the  house,  and  upon  being  asked,  if  he  was  going  to  ^^  tear 
down  oar  school  house,"  replied,  "Yes  in  part;  tliat  Tobias 
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Eesler  bad  given  him  permission  to  take  the  brick,"  &c.,  and 
that  Kesler  wonld  '^  stand  between  him  and  danger ;"  that  the 
colored  man  said,  that  lie  would  have  nothing  to  do  with  it,  if 
he  was  going  to  get  into  trouble  about  it,  when  Boseman  told 
him,  that  he,  Boseman,  would  stand  between  him  and  harm. 

It  was  also  in  evidence,  that  the  school  house  had  been  con- 
tinuously occupied,  with  the  exception  of  two  months  during 
the  year,  by  teachers  of  free  schools  and  subscription  schools, 
under  the  direction  of  the  school  committee.  That  since  the 
war  a  subscription  school  was  made  up,  and  some  one  went  to 
Tobias  Kesler's  for  the  key,  who  refused  at  the  time  to  give  it 
up,  giving  as  a  reason,  that  a  "  red  string  "  should  not  occupy  the 
house.  He  did  not  claim  the  property.  Other  witnesses  tes- 
tified to  the  injury  to  the  house  by  defendants,  and  that  it  had 
been  used  for  public  school  purposes  nnder  the  direction  of  the 
committee.  Some  of  them  testified,  that  Jacob  Eesler  claimed 
the  house  from  the  time  free  schools  stopped. 

One  of  the  school  committee  up  to  1870-'71,  had  furnished 
locks  to  the  door,  and  under  the  present  township  system,  had 
exercised  ownership  and  direction  of  the  house,  and  it  had 
never  been  disputed. 

For  the  defendants,  it  was  shown  that  Kesler  claimed  the 
bouse  atter  the  former  sytem  of  common  schools  went  down, 
and  now  and  then  exercised  over  it  ownership,  by  lucking  it 
up,  and  that  acting  under  the  advice  of  counsel,  he  refused 
applicants  using  the  house,  and  gave  permission  to  defendants 
to  take  away  the  bricks,  &c.,  telling  them  he  would  stand 
between  them  and  danger. 

The  defendants  requested  his  Honor  to  charge  the  jury : 

Ist.  That  if  they  believed  the  deteudants  pulled  down  the 
house  under  the  authority  given  by  Tobias  Kesler,  and  that 
Kesler  had  title  thereto,  the  defendants  would  not  be  guilty, 
however  defective  such  title  might  turn  out  to  be. 

2d.  That  defendants  were  not  required  to  know  in  whom 
the  legal  title  to  the  house  was,  if  they  tore  it  down  under  the 
honest  belief  that  it  was  the  property  of  Tobias  Kesler. 
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3d.  That  if  the  jury  are  satisfied  that  Tobias  Kesler's  claim 
was  hana  fde^  and  was  communicated  to  the  defendants,  in 
committing  the  trespass  in  assertion  of  such  claim,  they  would 
not  be  guilty,  and  the  jury  ought  to  acquit,  notwithstanding 
Kesler's  claim  had  no  foundation  in  law.  * 

4th.  That  if  the  jury  were  satisfied,  that  Kesler  had  posses- 
sion, and  defendants  acted  by  his  ordei's,  they  would  not  be 
guilty. 

The  Court  charged  the  jury,  that  it  was  the  duty  of  the  de- 
fendants to  inquire  into  the  title  to  the  property,  before  in- 
juring it  as  they  did  ;  that  the  fact  of  the  deed  not  being  reg- 
istered until  after  the  acts  complained  of,  and  the  taking  advice 
of  connsel  by  Kesler,  and  the  knowledge  of  the  defendants 
thereof  as  to  the  proper  construction  of  the  deed,  is  left  to  the 
jury,  as  touching  the  hona  jidea  of  defendants  in  committing 
the  trespass  complained  of. 

That  if  the  jury  believe  the  defendants  were  honestly  of  the 
opinion  that  the  house  was  the  property  of  Kesler,  and  that 
he,  Kesler,  had  a  right  to  grant  them  permission  to  tear  it 
down,  they  would  not  be  guilty  ;  but  if  the  defendants  did  the 
acts  complained  of,  willing  to  run  the  risk  of  a  suit,  or  careless 
whether  they  had  a  right  or  not,  then  that  would  not  protect 
them,  and  they  would  be  guilty ;  or  if  they  committed  the 
offense,  relying  upon  Kesler  to  stand  between  them  and  harm, 
they  would  be  guilty.  That  the  facts  established  did  not  con- 
stitnte  in  law,  such  a  possession  of  the  house  by  Kesler,  as 
would  justify  the  acts  of  tne  defendants.  That  the  recital  in 
the  deed,  conveying  to  the  "  School  Committee,"  could  not  be 
traversed  by  defendants,  justifying  under  Kesler,  who  made  it. 

Deiendants  were  convicted.    Judgment  and  appeal. 

McCorJde  <&  Bailey^  tor  defendants. 
Attorney  Oeneral  Ha/rgrove^  for  the  State. 

SmTLS,  J.    This  indictment  charging  the  defendants  with 
the  offenae  of  injuring  a  public  school  house,  was  before  this 
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Court  on  a  former  occasion,  and  is  reported  in  66  N.  C. 
Rep.  634. 

The  School  Committee  v.  Ktder^  67  N.  C.  Rep.  443,  was  a 
civil  action  to  recover  damages  for  the  injuries  complained  of 
*in  this  indictment. 

A  reference  to  those  cases  renders  it  unnecessary  to  state 
the  facts,  or  to  do  more  than  briefly  notice  the  points  made  npon 
the  argutnent  made  at  this  term. 

We  think  the  rulings  of  his  Honor,  on  all  the  points  pre- 
sented, were  fully  as  favorable  to  the  defendants  as  they  could 
ask. 

Passing  by  the  objection  to  the  evidence,  which  we  think 
was  clearly  competent,  his  Honor  instructed  the  jury  that  "  if 
they  believed  that  the  defendants  honestly  were  of  the  belief 
that  the  house  was  the  property  of  Kesler,  and  he  had  the 
right  to  give  it  to  them,  they  were  not  guilty ;  but  if  they  did 
the  acts  complained  of,  willing  to  run  the  risk  of  a  suit,  or 
careless  whether  they  had  a  right  or  not,  that  would  not  pro- 
tect them,  and  they  would  be  guilty ;  or  if  they  did  the  acte 
solely  relying  upon  the  promise  ot  Kesler  to  protect  them, 
they  would  be  guilty." 

The  jury  found  them  guilty,  and  we  think,  upon  the  evi- 
dence which  is  reported  and  made  a  part  of  the  case  for  this 
Court,  that  they  were  well  warranted  in  so  doing. 

The  evidence  shows  that  they  had  discussed  the  danger  of 
a  prosecution,  and  that  Roseman  said,  while  tearing  down  the 
chimney,  that  Tobias  Kesler  "  would  stand  between  him  and 
danger,*'  and  when  the  colored  man,  who  was  with  him,  said 
he  would  not  do  anything  if  be  was  to  get  into  trouble,  Rose- 
man  replied  that  **  he  would  stand  between  him  and  trouble." 

It  is  evident,  as  the  jury  found,  that  they  were  taking  the 
risk  of  violating  the  law,  relying  upon  the  indemnity  given  by 
Tobias  Kesler  to  stand  between  them  and  danger. 

Let  it  be  certified  that  there  is  no  error. 

Per  Cubtah.  Judgment  affirmtd. 


JANUARY  TERM,  1874.  239 


State  v.  McFhbbson  and  Williams. 


STATE  r.  ALLEN  McPHERSON  and  HENRY  WILLIAMS. 

A  defendant  cannot  be  convicted  of  that  with  which  he  is  not  charged. 
Therefore^  where  the  Judge  below,  upon  the  trial  of  an  indictment, 
charging  the  defendant  with  breaking  and  entering  into  the  house  of 
the  prosecutor  and  stealing  therefrom,  charged  the  jury  *'  that  if  they 
believed  the  defendants,  (however  they  may  have  got  into  the  house,) 
broke  out  of  it,  they  were  guilty  f  ^  It  was  held,,  to  be  error  and  to  en- 
titie  the  defendants  to  a  new  trial. 

Indictment,  for  Burglary,  tried  at  January  Term,  1874,  of 
of  the  Superior  Court  of  Wake  county,  before  his  Honor, 
WatiSy  J. 

The  facte  are  stated  in  the  opinian  of  Justice  Reade. 

Defendants  were  convicted  aiid  appealed  to  this  Court. 

Pumell  and  J.  C  L  Harris,  for  defendants. 
Attorney  General  HaryrovSj  for  the  State. 

Rbade,  J.  Bnrglarj,  at  common  law,  was  the  breaking  and 
entering  a  dwelling  house,  in  the  night  time,  with  intent  to 
oommit  a  felony.  It  was  necessary  to  charge  in  the  indict- 
ment, f regit  et  intramt — "  broke  and  entered."  And  so  are 
all  the  precedents.  And  so  is  the  indictment  before  us.  And 
there  was  evidence  tending  to  show  that  the  prisoners  did 
break  and  enter  ;  and  they  were  convicted  by  the  jury.  And 
yet  they  cannot  be  punished,  because  of  error  committed  on 
the  trial.  It  was  not  left  to  the  jury  to  say  whether  the  pris- 
oners did  break  and  enter  the  house,  but  whether  they  broke 
oat  of  the  house.  The  Solicitor  asked  his  Honor  to  charge, 
and  his  Honor  did  charge  the  jury,  "that  if  they  believed 
that  the  defendants  (however  they  may  have  got  into  the  house) 
broke  out  of  it,  they  were  guilty."  Now,  as  there  was  no 
diarge  that  they  broke  out  of  the  house,  and  as  they  could  not 
be  convicted  of  that  with  which  they  were  not  cbargedi  it  fol- 
lows tbat  their  ocmviction  was  wrong.    Grant  that  it  is  just  as 
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much  a  crime  to  break  ont  of  a  honse,  as  it  is  to  break  into  it, 
ju6t  as  it  is  as  much  a  crime  to  kill  a  man  with  poison,  as  with 
a  sword  ;  yet  yon  cannot  charge  him  with  one  crime  and  con- 
vict him  of  another ;  nor  can  you  charge  him  with  committing 
a  crime  in  a  certain  manner,  and  convict  liim  of  doing  it  in  a 
different  manner. 

At  common  law  it  was  at  least  doubtful  whether  one  could 
be  convicted  of  burglary,  even  when  charged  with  breaking 
out  of  a  house.     The  better  opirjion  seefned  to  be,  that  the 
breaking  must  be  for  the  purpose  of  effecting  an  entrance,  and 
not  for  the  purpose  of  effecting  an  escape.     And  therefore  the 
statute  of  12  Anne  was  passed,  which  made  it  burglary  to 
break  out  of  a  house,  the  same  as  to  break  into  it.    The  statute, 
after  reciting  "  That  there  had  been  some  doubts  whetlier  the 
entering  the  mansion  house  without  breaking  the  same,  with 
an  intent  to  commit  some  felony,  and  breaking  said  house  in 
the  night  time,  to  get  out,  were  burglary ;''  declared  that  "  if 
any  person  shall  enter  into  the  mansion  or  dwelling  house  of 
another  by  day  or  by  night,  without  breaking  the  same,  with 
an  intent  to  commit  felony,  and  shall  in   the  night  time  break 
the  said  house  to  get  out  of  the  same,  such  person  shall  be 
guilty  of  burglary,  as  if  he  had  broken  into  the  house,"  &c. 
That  statute  was  subsequently  repealed  and  8  Geo.  IV,  was 
passed,  which  provides  that,  "if  any  person  shall  enter  the 
dwelling  house  of  another  with  intent  to  commit  felony,  or 
being  in  such  house,  shall  commit  any  felony,  and  shall  in 
either  case  break  out  of  the  said  house  in  the  night  time,  such 
person  shall  be  deemed  guilty  of  burglary." 

It  is  clear  that  in  order  to  convict,  under  this  statute,  it  is 
necessary  to  charge,  that  he  did  "  break  out,"  and  not  that  he 
broke  in.  Such  was  the  practice  and  such  were  the  prece- 
dents, and  the  decisions,  which  may  be  found  collected  in  lead- 
ing Criminal  Cases,  vol.  2,  p.  62.  And  the  practice  under  the 
statutes  was  very  strict.  In  one  case  the  charge  was,  "  did 
break  to  get  out;^^  and  in  another,  "  did  break  and  get  cm^." 
Held  not  to  be  sufficient ;  for  the  words  of  the  statute  were 
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"break  oat."  And  so  the  defendant  was  convicted  of  larceny 
only,  and  acquitted  of  burglary.  In  the  case  before  us,  break- 
ing out,  is  not  charged  in  the  indictment  in  any  form,  but  only 
breaking  in  ;  and  yet  the  jury  were  told  that  they  might  con- 
vict of  breaking  out.  If  the  prisoners  had  been  charged  in 
the  indictment  with  breaking  out,  there  was  evidence  upon 
which  they  might  have  been  convicted  ;  but  there  was  no  such 
charge ;  and  therefore,  the  conviction  was  erroneous. 

Our  statute.  Bat.  Rev.  ch.  32,  sec.  12,  is  suWtantially  the 
same  as  the  English  statute. 

There  is  error. 

This  will  be  certified. 

Per  Curiam.  Venire  de  novo,^ 


STATE  V.  DAVID  COLLINS,  ALEX.  BLALOCK  and  JACOB  HOOD. 

In  criminal  trials  against  two  or  more  defendants,  the  Judge  has  the 
right  in  his  discretion  to  separate  the  evidence  bearing  upon  the  case 
of  each,  and  to  instruct  the  jury,  as  to  what  is  competent  against  one,, 
and  incompetent  against  another. 

It  is  no  good  cause  of  challenge  that  the  juror  has  formed  and  expressed 
an  opinion  adverse  to  the  prisoner,  such  opinion  being  founded  on 
rumor — and  the  juror  further  stating  that  he  could  try  the  case  ac- 
cording to  the  law  and  evidence,  iminfluenced  by  any  opinion  he  may 
have  so  formed  from  such  rumor. 

When  several  persons  are  jointly  indicted,  they  cannot  claim  separate 
trials  as  a  matter  of  right.  Such  separation  is  a  matter  of  discretion 
with  the  Court. 

In  trials  for  capital  felonies,  the  presiding  Judge  has  the  right  to  regu- 
late by  reasonable  rules  and  limitations,  the  arguments  in  the  cause : 
Eenee^  it  is  no  good  ground  for  a  new  trial,  that  the  counsel  of  the 
prisoner  was  limited  by  the  Court,  in  his  remarks,  to  one  hour  and  a 
half. 

{State  V.  EUington,  7  Lred.  61 ;  Benton^B  case,  2  Dev.  8  Bat.  196 ;  and 
State  T.  Smithy  2  lred.  402,  cited  and  approved.) 
Btnum,  J.,  diBserakig. 

16 
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Indictment,  for  the  murder  of  one  Allen  Jones,  tried  at  Fall 
Term,  1873,  of  Johnston  Superior  Court,  before  WatiSj  J. 

Upon  the  trial,  the  prisoners  excepted  to  the  rulings  of  his 
Honor,  which  exceptions  were  noted,  and  are  fully  set  ont  in 
the  opinion  of  the  Court,  and  in  the  dissenting  opinion  of 
Justice  Bynum,  as  are  also  the  facts  touching  the  points  de- 
cided. 

Collins  and  Blalock  were  convicted  ;  Hood  acquitted.  Mo- 
tion for  a  ne"tr  trial;  motion  overruled.     Judgment  and  appeal. 

I'ldler  <&  Aahcy  S7nith  cfe  Strong^  and  SpearSy  for  the  pris* 
oners. 
Attorney  General  Hargrove^  for  the  State. 

Settle,  J.  The  prisoners,  together  iwith  one  Hood,  were 
tried  at  Fall  Term,  1873,  of  the  Superior  Court  for  Johnston 
county,  on  an  indictment  charging  them  with  the  murder  of 
•one  Allen  Jones. 

The  jury  returned  a  verdict  acquitting  Hood  and  convicting 
•the  prisoners.  Several  points  made  upon  the  record  were 
•abandoned  upon  the  argument  in  this  Court. 

We  will  now  consider  all  exceptions  which  require  comment : 

It  would  seem  that  the  prisoner,  Collins,  joined  the  State  in 
the  prosecution  of  Hood,  and  introduced  evidence  against 
Hood,  which  also  implicated  Blalock.    To  this  Blalock  excepted. 

His  Honor  allowed  the  jury  to  consider  the  evidence  ae 
against  Hood,  but  told  them  it  was  not  evidence  against  Bla- 
lock. There  is  nothing  unusual  in  this  practice.  It  frequently 
happens  in  joint  trials  that  the  Judge  has  to  separate  the  evi- 
dence bearing  upon  the  case  of  each  prisoner,  and  instruct  the 
jury  as  to  what  is  competent  against  one  and  incompetent 
against  another. 

The  prisoner  ColUns  excepts, 

Ist.  Because  a  juror  was  not  rejected  by  the  Court  who 
stated  that  he  "had  formed  or  expressed  "  the  opinion  that  the 
.prisoner  Collins  was  guilty,  but  who,  on  being  asked  the  foun- 
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dation  for  his  opinion,  replied  that  it  was  founded  upon  rumor, 
end  not  upon  any  evidence ;  and  in  answer  to  a  farther  ques- 
tion, he  stated  that  he  could  try  the  case  by  the  law  and  the 
evidence,  and  would  not  be  influenced  by  any  opinion  he  may 
have  formed  from  rumor. 

We  understand  from  this,  that  when  the  juror  was  tendered 
he  was  challenged  by  the  prisoner,  Collins,  for  cause,  and  the 
cause  assigned  was  that  he  had  formed  and  expressed  an 
opinion  adverse  to  the  prisoner,  Collins,  and  therefore  his 
Honor,  (in  the  stead  of  triers,)  after  an  examination  of  the 
juror,  found  him  to  be  indifferent.  The  Court  seems  to  have 
followed  the  practice  adopted  in  the  case  of  State  v.  Ellington^ 
7  Ired.  61,  and  the  answers  of  the  juror  here  are  almost  iden- 
tical with  those  of  a  juror  in  that  case. 

The  principles  established  in  the  case  of  the  State  v.  Elling- 
iouy  supra,  following  the  case  of  the  State  v.  BentoUy  2  Dev. 
&  Bat.  186,  is,  that  an  opinion  fully  made  up  and  expressed 
is  a  good  cause  of  principal  challenge  as  a  matter  of  law ;  but 
that  one  imperfectly  formed,  or  one  merely  hypothetical,  that 
is,  formed  on  the  supposition  that  the  facts  are  as  they  have 
been  represented,  does  not  constitute  cause  of  such  a  challenge, 
but  ot  challenge  to  the  favor,  which  is  to  be  allowed  or  dis- 
allowed as  the  triers  shall  find  the  fact  of  favor  or  indifferency : 
and  that  when  the  Judge  becomes  satisfied  that  what  the  juror 
calls  an  opinion,  was  not  such  in  legal  meaning,  and  that  it  had 
left  no  un&vorable  bias  on  his  mind,  the  challenge  should  be 
overmled. 

To  the  very  satisfactory  reasons  given  in  Ellington's  case  for 
this  practice,  we  will  add,  that  in  these  days  ot  newspapers, 
railroads  and  telegraphic  communication,  it  is  exceedingly  dif- 
ficult to  find  persons  of  sufficient  intelligence  to  sit  on  a  jury, 
who  have  not  heard  something  of  almost  every  c^it^  crime 
which  occurs  in  the  State.  And  if  we  disqualify  all  who  have 
received  some  impression  from  such  information  or  rumors, 
and  have  casually  expressed  an  opinion  as  to  the  guilt  or  inno- 
cenoe  of  the  accused,  we  will  exclude  £rom  the  jury  box  the 
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best  educated,  and  the  most  liberal  minded  portion  of  the  com- 
munity.  The  better  informed  a  juror  i&,  the  more  apt  will  he 
be  to  guard  against  improper  indnences. 

2d.  The  prisoner,  Collins,  moved  for  a  separate  trial,  stating 
that  as  he  was  a  white  man,  and  the  other  prisoners  were  col- 
ored, a  severance  was  necessary  to  a  fair  trial.  This  motion 
was  overruled,  and  Collins  excepted. 

Where  several  persons  are  jointly  indicted  they  cannot  claim 
separate  trials  as  a  matter  of  right. 

Mr.  Justice  Stoby  says,  in  United  States  v.  Marchant  and 
Colsorij  "this  is  a  matter  of  sound  discretion,  to  be  exercised 
by  the  Court  with  all  due  regard  and  tenderness  to  prisoners,, 
according  to  the  known  humanity  of  our  criminal  jurispru- 
dence." 

The  same  doctrine  is  laid  down  by  the  text  writers,  and  ib 
quoted  with  approbation  in  this  State,  State  v.  S?nit/ij  2  Ired., 
402. 

3d  exception  :  **  That  in  the  argument  of  the  case  the  con- 
stitutional rights  of  the  prisoner,  as  declared  in  Art.  1,  sec.  11 
of  the  Constitution  of  North  Carolina,  were  infringed,  and  in 
a  great  nrieasure  virtually  denied  him,  inasmuch  as  only  one 
hour  and  a  half  was  allowed  to  him  for  the  argunoent  of  his 
case,  he  asking  for  more  time  when  the  allotment  of  time  was 
made  by  the  presiding  Judge;  a  large  number  of  witnesses 
having  been  examined  on  both  sides."  In  this  country  every 
one  has  a  cohstitutional  right  in  all  criminal  prosecutions  to 
have  counsel  for  his  defence ;  and  if  he  be  too  poor  to  employ 
counsel,  it  is  the  duty  of  the  Court  to  assign  some  one  to  de- 
fend him ;  and  it  is  the  duty  of  the  counsel  thus  assigned  to 
give  to  the  accused  the  benefit  of  his  best  exertions.  It  is  grat- 
ifying to  be  able  to  state  that  the  bench  and  the  bar  in  North 
Carelina  have  always  dealt  mercifully  and  generously  with 
those  who  have  had  the  double  misfortune  to  be  stricken  with 
poverty  and  accused  of  crime. 

This,  we  believe,  is  the  first  complaint  that  has  reached  the 
ears  of  this  Court  that  any  one  accused  of  crime  has  been  de- 
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•ied  the  full  benefit  of  connsel  for  his  defence.  For  although 
this  right  has  sometimes  been  abused,  yet  the  Judges,  in  the 
exercise  of  their  diseretiofi,  have  deemed  it  better  to  sub- 
mit to  an  abuse  rather  than  to  have  even  the  appearance  of 
denying  a  right  We  regret  that  complaint  is  now  heard. 
And  while  we  feel  constrained  by  the  weight  of  authority  and 
reason  to  hold  that  a  Judge  must  have  the  superintending  con- 
trol of  his  Court,  with  power  to  direct  the  proceedings  of  the 
same,  so  that  the  time  shall  not  be  wasted  in  arguments,  dis- 
putes and  contentions,  having  no  tendency  to  bring  about  a 
tsir  and  legal  disposition  of  judicial  business,  yet  we  do  not 
recommend  the  ruling  of  his  Honor  in  the  case  before  us  as  a 
precedent  worthy  of  general  imitation. 

In  WoocPs  casey  7  Leigh,  743,  the  Court  refused  to  allow 
counsel  to  address  either  the  jury  or  the  Court.  Upon  appeal 
this  was  held  to  be  error ;  but  the  Court  say,  "  while  we  thus 
decide,  we  are  not  to  be  understood  as  restricting,  in  any  de- 
gree, the  power  of  the  Court  to  prevent  an  abuse  of  this  or 
any  other  right  by  exercising  a  proper  control  over  the  course 
of  the  argument." 

In  Commomffealt/i  v.  Porter^  10  Met.  263,  the  Court  say, 
^'it  is  within  the  legitimate  power,  and  it  is  the  duty  of  the 
Court  to  superintend  the  course  of  the  trial ;  to  decide  upon 
the  admission  and  rejection  of  evidence;  to  decide  upon  the 
use  of  any  books,  papers,  documents,  cases  or  works  of  sup- 
posed authority  which  may  be  offered  on  either  side ;  to  decide 
upon  all  collateral  and  incidental  proceedings,  and  to  confine 
parties  and  counsel  to  the  matters  within  the  iesue.^ 

In  Lynch  v.  The  State^  9  Indiana,  541,  it  is  said,  "  the  Court 
has  a  right  to  regulate  by  reasonable  rules  and  limitations  the 
Argument  of  cousel.  This  is  a  necessary  discretion  to  be  pos- 
sessed by  the  Court  to  prevent  abuse." 

The  only  case  we  have  been  able  to  find,  which  would  seem 
to  be  in  conflict  with  these  authorities,  is  The  People  v. 
Keencm^  13  California,  581,  where  the  counsel  for  the  prisoner 
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was  limited,  in  his  argument,  ae  in  aar  caee,  to  one  boor  and  a 
half. 

The  Supreme  Court,  acting  upon  ^  the  aflSdavits  of  counsel 
of  respectability  and  standing,  which  shows  tkat  they  were 
prevented,  by  this  restriction  from  a  full  and  fair  defence  of 
their  client,"  granted  a  new  trial,  yet  in  doing  so  the  Court 
say, '^  an  enlarged  discretion  must  necessarily  be  given  to  a 
Judge  over  this  subject ,  and  we  should  certainly  with  great 
reluctance  disturb  the  exercise  of  that  discretion  m  any  given 
ease.  Nor  do  we  here  question  the  right  of  a  District  Judge' 
to  limit  the  counsel  to  a  reasonable  time  in  their  arguments  to 
the  jurjr,  though  from  the  danger  to  which  this  power  is  ex- 
posed, it  is  perhaps  better;  if  ever  done  at  all  in  capital  eases^ 
that  it  should  only  be  done  in  very  extraordinary  and  peculiar 
instances." 

It  seenM  to  us  that  the  admission  of  a  diseretion  in  a  Judge- 
to  limit  the  counsel  is  at  the  same  time  a  denial  of  the  right  to 
review  the  exercise  of  that  discretion. 

While  Judges,  like  other  men,  are  liable  to  make  mistakes^ 
yet  it  is  apprehended  that  the  substantial  ends  of  justice  will 
be  better  served  by  giving  to  them  the  general  super visioB  of 
the  Courts,  than  by  depriving  them  of  powers  necessary  for 
the  protection  of  the  Courts,  and  the  dispatch  of  business.  It 
is  to  be  presumed  that  the  Judge  who  sees  and  hears  all  the 
incidents  of  a  trial  is  better  qualified  to  exercise  a  discretion^ 
as  to  its  conduct,  than  the  Justices  of  the  Supreme  Court  who 
have  only  the  limited  view  afforded  by  the  record.  Upon  con- 
sideration of  the  whole  case  we  are  of  opinion  that  there  is  no 
error. 

Per  Curiam.  Judgment  affirmed. 

Btnum,  J.,  {dissenting)  In  my  opinion  the  prisoners  have- 
not  been  convicted  according  to  law,  but  a  startling  and  dan- 
gerous invasion  has  been  made  of  the  right  of  trial  by  jury,  of 
the  freedom  and  discretion  of  counsel^  and  of  the  constitutional 
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rights  of  the  accused  to  a  full  and  fair  defeucc.  Art  1,  sec.  11 
of  the  Conbtitution  declares,  that  "  in  all  criminal  prosecutions, 
every  man  has  the  right  to  be  informed  of  the  accusation 
against  hira,  and  to  confront  the  accusers  and  witnesses  with 
other  testimony,  and  to  have  counsel  for  his  defence,"  and  this 
is  again  enjoined  in  a  statute,  Battle's  Revisal,  chap.  33,  sec. 
59,  "every  person  accused  of  any  crime,  whatsoever,  shall  be 
entitled  to  counsel,  in  all  matters  which  may  be  necessary  for 
hie  defence." 

If  the  counsel  are  not  herein  constituted  the  Judges  of  what 
may  be  necessary  both  to  speak  and  do  in  the  defence,  then 
we  are  to  reverse  all  the  rules  of  interpretation,  and  forget  all 
our  knowledge  of  the  duties  and  rights  of  counsel.  The  law 
does  not  confer  arbitrary  power  on  the  Judge,  nor  impose 
tame  submission  on  counsel.  Each  in  his  sphere  is  independ- 
ent, and  neither  can  encroach  upon  the  entire  freedom  and 
discretion  of  the  other.  It  is  only  the  ahitse  that  can  authorize 
interference,  and  when  that  occurs  the  counsel  has  a  remedy 
by  appeal,  and  the  Judge  by  a  direct  interposition  in  the 
cause. 

To  me,  it  is  an  alarming  proposition  that  a  Judge  who  is 
not  responsible  for  the  right  conduct  of  a  cause,  can  without 
any  necessity,  cause,  or  reason,  put  the  counsel  of  the  accused 
under  the  ban  by  crippling  his  argument  by  an  arbitrary  re- 
striction. If  on  a  trial  for  murder,  a  prisoner  without  coimsel 
should  rise  to  address  a  jury  for  his  lite,  and  the  Judge  should 
command  him  to  make  his  defence  in  one  hour  and  a  half,  it 
would  strike  the  spectators  with  surprise  ^nd  indignation,  yet 
it  is  settled  that  the  counsel  of  the  prisoner,  has  all  the  rights 
of  the  prisoner,  and  for  the  time,  is  the  embodiment  of  the 
accused  himself.  Look  at  it.  Three  persons  are  on  trial  for 
their  lives,  and  making  several  defences.  Many  witnesses  are 
examined  and  the  testimony  is  conflicting.  The  evidence  is 
dosed,  and  the  argument  about  to  begin.  Just  then,  without 
any  previous  warning,  the  Judge  announces  to  the  prisoners' 
oounsel,  "  you  shall  have  only  an  hour  and  a  half  for  your  ad- 
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dresfi  to  the  jury."  And  without  time  or  opportuuity  to  re- 
arrange and  condense  the  argument  within  the  limit,  even  if 
it  were  possible,  and  against  the  will  of  counsel,  the  trial  is 
rushed  through,  with  unprecedented  haste,  and  the  prisoners 
conyicted  !  "  Next  to  doing  right,  the  great  object  in  the  ad- 
ministration of  public  justice,  should  be  to  give  public  satis- 
faction." 

When  Sir  Walter  Maleigh  was  put  on  his  trial  for  treason, 
the  Judges  attempted  to  stop  him,  in  his  defence,  but  he  had 
the  manhood  to  assert  his  rights.  '*  My  Lordsy^  said  he,  "  / 
stand  for  my  lifeP  Posterity  has  vindicated  him  and  con- 
demned his  Judges. 

In  the  times  of  the  Stuarta  it  was  not  uncommon  to  try, 
convict  and  execute  a  dozen  persons  at  a  time,  and  in  one  day, 
but  a  capital  trial  is  not  now  what  it  was  then.  In  the  eye  of 
the  law  and  christian  civilization,  human  lite  has  more  signifi- 
cance, the  safeguards  thrown  around  it  are  proportionately  in- 
creased, and  the  science  of  defence  more  minute,  intricate  and 
exhaustive.  Trials  which  formerly  would  occupy  hours  only, 
now  require  days  and  often  weeks.  Who  can  know  what 
word  or  thought  may  strike  the  mind  of  a  jury  and  turn  the 
balanced  scale  in  favor  of  human  life,  or  when  that  word  or 
thought  may  be  uttered  ?  If,  therefore,  a  turn  of  thought  or  a 
suggestion  which  might  legitimately  be  made,  is  cut  off  and 
excluded  from  the  jury  by  a  causeless  limitation  of  time,  and  a 
life  is  lost  in  consequence,  a  fearful  accountability  rests  some- 
where. 

I  do  not  claim  to  i^trict  the  legal  discretion  of  the  Judge, 
or  any  of  his  functions  as  a  presiding  magistrate.  I  only  atiirm 
that  he  cannot  limit  the  legal  discretion  of  counsel,  to  conduct 
his  defence  as  his  judgment  and  conscience  may  dictate,  under 
the  solemn  trust  imposed  on  him,  not  by  leave  of  the  Court, 
but  by  the  authority  of  the  law,  equally  binding  upon  Judge 
and  counsel.  There  is  no  pretense  here,  that  the  counsel  was 
abusing  his  privilege,  for  the  argument  had  not  begun.  If  a 
Judge  can  ever  interfere,  as  here,  it  must  be  to  arrest  an  actual 
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ahuse^  not  to  anticipate  what  may  never  occur,  and  cramp  and 
fetter  the  freedom  of  debate,  by  arbitrary  and  embarrassing 
restrictions. 

The  question  is  not  whether  the  Judge  can  supervise  and 
control  the  proceedings  of  the  Court,  but  whether  he  can, 
without  cause  or  provocation  at  his  own  will  and  caprice,  inter- 
fere with  and  control  others,  who  are  in  the  regular  and  legal 
discharge  of  the  most  grave  and  solemn  duty  which  can  be  im- 
posed on  them.  Was  time  important  ?  No ;  the  trial  began 
on  Monday,  and  Court  was  adjourned  on  Wednesday.  Are 
men  to  be  tried  for  their  lives  by  the  hour  glass?  Courts  of 
Justice  are  instituted  for  no  such  purpose,  and  to  bend  them 
to  it  is  a  perversion,  and  they  become  engines  of  oppression. 
A  slight  sejfexamination  will  show  us  that  we  may  impose 
voluntary  restrictions  upon  ourselves,  because  we  are  therein 
governed  by  a  knowledge  of  our  own  powers  and  capacities  to 
do  a  given  thing  in  a  given  time.  But  when  others  who  have 
not  this  knowledge,  impose  restrictions  against  our  consent,  the 
mind  instinctively  feels,  and  is  shackled  and  imprisoned.  It  is 
only  when  free  from  restraint,  like  the  body,  that  all  its  activi- 
ties can  be  brought  into  action,  and  what  more  sacred  and 
awful  demand  can  be  made  for  the  development  of  all  its 
varied  powers  and  energies  than  in  defence  of  human  life! 

The  judicial  annals  of  our  State,  it  is  believed,  aftbrd  no 
other  instance  of  such  an  exercise  of  power.  It  is  without 
precedent  here.  On  the  contrary,  it  is  within  the  memory  of 
many  that  an  eminent  counsel  in  this  State,  confessedly  spoke 
against  time,  to  save  the  life  of  the  accused  by  the  expiration 
of  the  term  of  the  Court.  State  v.  Sjpier^  1  Dev.,  491.  If 
there  could  be  an  occasion  for  the  interference  of  the  Court, 
that  was  one,  for  the  term  could  not  be  extended  to  the  end  of 
the  trial,  as  now.  Yet  the  Judge  dared  not  to  stop  the  coun- 
sel, and  the  Legislature  sanctioned  the  conduct  of  the  Judge, 
for  shortly  thereafter,  and  in  concequence  of  this  very  case,  it 
passed  air  act,  enabling  the  Judge,  in  capital  cases  only^  to  ex- 
tend the  term  from  day  to  day,  until  the  trial  is  finished.     Rev. 
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Code,  chap.  31,  sec.  16.  Thns  we  have  the  legislative  construc- 
tion of  the  force  and  extent  of  that  humane  provision  of  the 
Constitution  in  favor  of  life.  It  cannot  be  that  we  are  called 
upon  to  furnish  the  authority  of  precedents  to  sanction  the  in- 
stincts of  our  nature  in  common  with  the  brutes,  the  right  of 
self-defence,  but  if  so,  we  have  onlv  to  open  our  eyes  to  the 
living  history  around  us.  From  the  time  of  Ebskinb,  who 
first  fixed  the  rights  of  counsel,  of  juries,  and  of  the  accused, 
upon  their  proper  ti^uudations,  tlie  criminal  annals  of  England 
and  America  furnish  scarcely  a  precedent,  where  twice  the 
time  allotted  here  was  not  required  and  wisely  consumed  by 
counsel  in  the  legitimate  defence  of  the  accused. 

I  am,  therefore,  of  opinion  that  there  was  error,  and  that  the 
prisoners  are  entitled  to  a  venire  de  ru/oo. 


STATE  €.  J.  L.  YARBOROUGH  and  others. 

The  distribution  of  judicial  powers,  by  Art.  IV,  of  the  Constitution,  is 
a  virtual  repeal  of  aU  laws  giving  jurisdiction  to  Justices  of  the  Peace 
in  case  of  Forcible  Entry  and  Detainer ;  except  for  the  binding  of 
trespasers  to  the  Superior  Court,  to  answer  a  criminal  charge. 

Therefore^  where  four  or  more  men  enter  upon  premises  in  the  actual 
possession  of  another  by  virtue  of  a  warrant  and  proceedings  before  a 
magistrate,  which  are  a  nullity,  and  eject  such  person  and  his  family 
from  the  house  they  were  occup3ring,  they  are  guilty  of  a  forcible  trespass. 

(Credle  v.  Oibbsy  65  N.  C.  Rep.  192;  State  v.  Ilanl:s,  66  N.  C.  Rep.  613; 
State  V.  EUeriy  68  N.  C.  Rep.  282;  and  Perry  v.  Tiq^er,  this  Term, 
cited  and  approved.) 

Indictment,  (Forcible  Trespass.)  tried  before  Logan^  J.^  at 
Fall  Term,  1873,  of  Cleveland  Superior  Court.. 

On  the  trial  below,  the  jury  found  the  following  special 
verdict : 

One  Jordan  Jenkins  did,  on  the  20th  of  December,  1872, 
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leaee  in  writing  the  land  upon  which  the  trespass  is  alleged  to 
have  been  committed,  from  one  Ben  Bowen.  Bowen  and 
Jenkins  erected  a  house  on  the  land,  and  Jenkins  soon  there- 
after moved  into  the  house  with  his  family,  occupying  the  same 
peaceably  and  unmolested  for  about  seven  weeks ;  at  the  end 
of  which  time,  an  officer  summoned  him  to  trial  at  the  house 
of  the  defendant  Tarborough,  which  was  near  by.  Yarborough 
had  before  that  demanded  the  premises  of  Jenkins^  wife,  he 
not  being  at  home^  and  previous  to  that  demand,  had  forbidden 
Bowen  to  enter  on  the  land.  The  proceedings  at  the  trial 
which  took  place  at  Yarborough's,  were  offered  by  defendants, 
and  after  objection  by  the  Solicitor,  admitted  by  the  Court. 
(These  proceedings  do  not  accompany  the  case.) 

The  jury  likewise  find  as  a  fact,  that  immediately  after  the 
trial,  and  in  pursuance  of  the  judgment  rendered  therein,  the 
defendants  went  to  the  house  of  Jenkins  and  expelled  him  and 
family,  and  carried  his  household  goods  into  the  woods,  at  the 
same  time  putting  Yarborough  into  possession. 

Yarborough  on  the  trial,  claimed  the  title  to  the  premises, 
of  which  Jenkins  exhibited  a  written  lease  from  Bowen  for 
the  year  1873,  Bowen  also  claiming  to  have  the  title. 

Two  years  before  this  proceeding,  Bowen  leased  the  same 
land  to  his  son  in-law,  who  cultivated  it,  and  Bowen  was  in 
the  habit  of  getting  timber  from  the  land  without  interruption 
up  to  the  time  of  the  ejectment  of  Jenkins.  That  after 
Bowen's  son-*in-law  had  cultivated  it,  the  defendant,  Yar- 
borough, had  sown  a  crop  of  oats  on  the  premises,  a  part  of 
which  Bowen  cut  and  carried  away  as  an  equivalent  for  rent, 
although  forbidden  by  Yarborough  to  enter  on  the  premises 
without  his  consent.  That  in  the  fall  of  1872,  Yarborough 
again  sowed  oats,  which  were  there  when  Jenkins  entered,  and 
whose  stock  destroyed  them. 

The  jury  further  find,  that  defendant  Yarborough  sued  out 
the  proceedings  before  the  magistrate,  was  present  and  assisted 
in  removing  the  household  things  when  brought  to  the  door  of 
the  house ;  that  the  defendant,  Smith,  was  the  magistrate  who 
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nd  wae  present  and  also  aeeisted,  and  that  the 
idaDts  were  the  jurors.  That  there  was  no 
iKieeding  or  corrupt  motive.  And  that  at  the 
terod  upon  tlie  premises,  there  was  a  suit  pend- 
rior  Court  in  regard  to  the  title,  Eowen  being 

and  Yarborongh  defendant, 
n-egoing  facts  the  Court  be  of  opinion  tliat  the 
t  guilty,  then  the  jury  find  them  guiltj  ;  but  if 
idants  are  not  guilty  as  charged,  then  tlie  jury 
nilty. 
eing  of  opiaion  that  the  defendatits  were  oot 

rendered  their  verdict  accordingly.  Judgment 
he  State. 

leral  Hargrove,  tor  the  State,  cited  and  relied 
Law,  Vol.  3,1135;  no  exeuae  that  defendants 
I  a  lawful  claim.    Bishop's  Crim.  Law,  Yol.  1, 

■inffei;  with  whom  was  B.   T.   Gray,   for  de- 

isdiction  of  the  magistrate  : 
strate  and  the  other  detiendants  actad  under  and 
chap.  29,  Battle's  Revival. 

J  nature  of  a  criminal  proceeding  before  auag- 
ssess  an  intruder.  The  title  did  not  come  in 
ae  being  luTeBtigatcd  elsewhere  in  a  Superior 

on   of  a  magistrate  not   a   nullity.     DuUn  v. 
.  C.  Rep.  433. 
bidden : 

ute  of  '65-'66  was  made  to  keep  off  interlopers 
d  after  being  forbidden."  State  v.  Hanks,  66, 
t.  Acted  with  no  malice  or  intent  ot  doing 
gnorance,  under  color  of  judicial  proceedings. 
,  66  N.  C.  Rep.  614 ;  State  v.  Men,  6S  N.  a 
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Rep.  282,  and  case  cited ;  State  v.  Dodson^  6  Caldwell's  Tenn. 
Rep.  Not  liable  criminally,  bnt.  if  at  all,  civilly.  State  v. 
Dodson^  6  Caldwell's  Tenn.  Rep.  Chap.  29,  Battle's  Rev., 
(now  existing  law,)  saves  magistrates,  ofBcers,  jurors,  party 
from  criminal  indictment. 

Settle,  J.  The  distribution  of  judicial  powers,  by  Article 
IV  of  the  Constitution,  is  a  virtual  repeal  cf  all  laws  giving 
jurisdiction  to  Justices  of  the  Peace  in  .cases  of  forcible  entry 
and  detainer,  except  for  the  purpose  of  binding  trespassers 
over  to  the  Superior  Conrt  to  answer  a  criminal  charge. 
Perry  v.  Tupper^  at  this  term.  We  have  then  an  indictment, 
at  common  law,  for  a  forcible  entry,  made  in  1873,  and  the  de- 
fence relied  upon  is  a  certain  proceeding  had  before  a  Justice 
of  the  Peace,  under  the  statute  of  forcible  entry  and  detainer. 
Rev.  Code,  ch.  49,  which  had  been  repealed  in  1868  by  the 
Constitution. 

A  Justice  of  the  Peace  has  now  no  jurisdiction  where  the 
title  to  real  estate  shall  be  in  controversy.  Bnt  he  may  have 
jnrisJictiou  where  the  title  does  not  come  in  question,  as  in  the 
case  where  a  tenant  holds  over  after  the  expiration  of  his  term ; 
for  there,  by  reason  of  the  privity  of  estate,  the  tenant  is 
estopped  to  deny  the  title  of  the  landlord  ;  and  before  he  can 
take  advantage  of  a  defect  in  the  landlord's  title,  the  premises 
must  be  restored  to  the  landlord.  Creedle  v.  Gihhs^  65  N.  C. 
192.  But  forcible  entry  is  an  offence,  indictable  at  common 
law,  without  regard  to  any  statute,  English  or  American. 

No  one  has  a  right,  at  common  law,  to  enforce  a  claim,  how- 
ever just,  by  the  commission  of  a  breach  of  the  public  order 
and  tranquility.    Bishop's  Crim.  Law,  sec.  464. 

Upon  the  argument  we  were  referred  by  the  defendant's 
counsel  to  the  cases  of  State  v.  Hanks^  66  N.  C.  613,  and 
State  V.  EUen^  68  N.  C.  282,  where  the  defendants  were  held 
to  be  not  guilty,  because  they  entered  under  a  bona  fide  claim 
of  title ;  but  it  will  be  observed  that  they  were  indicted  under 
the  act  of  1866,  ch.  60,  (Bat.  Rev.  ch.  32,  sec.  116)  which  so 
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far  from  diminishing  the  class  of  indictable  trespasses,  has 
greatly  enlarged  it,  and  subjected  to  criminal  prosecution  were 
casual  trespassers,  or  "interlopers,"  to  use  the  expressive  term 
of  Justice  BoYDENin  State  v.  jSanks,  who  have  been  forbidden 
to  enter  on  the  premises  of  another.  It  is  true  no  clause  of 
the  act  declares  that  **  if  any  person  not  being  the  present 
owner  or  bona  fide  claimant  of  such  premises  shall  wilfully 
and  unlawfully  enter  thereon,  and  carry  off  or  be  engaged  in 
the  act  of  carry  off  aoy  wood  or  other  kind  of  property  what* 
soever,  growing  or  being  thereon,  the  same  being  the  property 
of  the  owner  of  the  premises,  or  under  hip  control,  keeping  or 
care,  such  person  shall,  if  the  act  be  done  with  felonious  intent, 
be  deemed  guilty  of  larceny,  and  punished  as  for  that  offence. 
And  if  not  done  with  such  intent,  he  shall  be  deemed  guilty 
of  a  misdemeanor. 

This  act  is  so  badly  worded  as  scarcely  to  be  intelligible,  and 
the  saving  in  favor  of  hona  fide  claimants,  is  only  found  in 
in  the  clause  which  imposes  the  pains  and  penalties  of  larceny 
upon  certain  acts  of  trespass.  This  act  cannot  be  tortured  to 
mean  that  where  four  men  come  upon  premises,  in  the  actual 
possession  of  another,  without  color  of  authority,  (for  the  pro- 
ceedings before  the  Justice  of  the  Peace,  under  which  the  de- 
fendants justify,  are  an  absolute  nullity  for  the  purposes  of 
protection.)  and  eject  him  and  his  family  from  the  house  they 
are  occupying,  and  carry  his  effects  into  the  woods,  they  shall 
not  be  indicted. 

It  cannot  be  that  the  Legislature  intended  that  every  hona 
fide  claimant  of  land  should  take  the  redress  of  his  real  or  sup- 
posed grievances  into  his  own  hands. 

The  judgment  of  the  Superior  Court  is  reversed.  Let  this 
be  certified  to  the  end  that  the  Superior  Court  may  proceed  to 
judgment  upon  the  special  verdict. 

Per  Curiam.  Judgment  reversed. 
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JAMES  JENKINS,  Adm'r.  &c.,  v,  JAMES  W.  JARRETT. 

"WTien  a  bargain  is  made  for  the  purchase  of  goods,  and  nothing  is  said 
about  payment  or  delivery,  the  property  passes  immediately,  so  as  to 
cast  on  the  purchaser  all  future  risk,  if  nothing  remains  to  be  done  to 
the  goods,  although  such  purchaser  cannot  take  them  away  without 
paying  the  price. 

Therefcrey  a  levy  of  an  execution  on  a  horse  which  had  been  sold  but  not 
delivered,  as  the  propejty  of  the  purchaser  of  such  horse,  was  valid. 

{May  V.  Qentry^  4  Dev.  8  Bat.,  117,  cited  and  approved.) 

Civil  acticn,  brought  to  recover  the  value  of  a  horse,  tried 
upon  a  case  agreed,  by  ClcMrJce^  «/.,  at  the  Fall  Term,  1873,  of 
Wilson  Superior  Court. 

Upon  the  trial,  his  Honor  being  of  opinion  with  defendant, 
gave  judgment  accordingly,  from  which  judgment  the  plain- 
tiff appealed. 

The  facts  upon  which  the  decision  of  the  Court  is  based  are 
found  fully  stated  in  the  opinion  of  Justice  Hodman. 

Smith  cfe  St/rongy  for  appellants. 
No  connsel  in  this  Court,  contra. 

Rodman,  J.  This  is  an  action  to  recover  a  horse.  The  case 
ie  as  follows : 

Sometime  before  the  year  1868,  Taylor,  who  owned  the  horse, 
sold  and  delivered  to  Barnes,  and  took  Barnes'  note  for  the 
price.  Afterwards  he  agreed  with  Barnes  to  take  the  horse 
back  and  credit  Barnes'  note  with  $200.  The  horse  was  not 
re-delivered  to  Taylor,  Barnes  saying  he  would  keep  the  horse 
nntil  he  got  in  better  condition ;  nor  was  Barnes'  note  then 
credited  according  to  the  agreement.  While  the  horse  was 
thos  in  the  possession  of  Barnes,  Taylor  agreed  to  sell  him  to 
the  plaintiff  in  payment  of  a  debt  which  be  owed  to  plaintiff. 
Taylor  informed  Barnes  of  this  sale,  and  Barnes  sent  the  horse 
to  Taylor,  who  received  him,  as  he  said,  for  plaintiff,  and  sent 
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word  to  plaintiff  to  come  and  get  the  horse,  which  he  did. 
While  the  horse  was  in  the  possession  of  Barnes,  and  after  the 
re-sale  by  him  to  Tajlor,  (if  it  amounted  to  a  re-sale,)  an  exe- 
cution against  Taylor,  issued  upon  a  judgment  in  the  Circuit 
Court  ot  the  United  States,  tested  of  a  day  during  such  pos- 
session by  Barnes.  Under  this  execution  the  marshal  levied  on 
the  horee  as  the  property  of  Taylor  when  defendant  purchased. 
The  only  question  in  the  case  is  whether  the  transaction  be- 
tween Barnes  and  Taylor,  amounted  to^  re  sale  by  Barnes  to 
Taylor,  and  vested  the  property  in  Taylor,  between  that  time 
and  his  sale  to  Jenkins,  the  plaintiff. 

We  are  of  opinion  that  it  did.  The  law  is  clearly  stated  in 
Blackburn  on  Sales,  148.  The  author  cites  the  opinion  of 
Bayley,  J.,  in  Simmons  v.  Swifts  5  B.  &  C,  862.  "Generally 
speaking,  where  a  bargain  is  made  for  the  purchase  of  goods, 
and  nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately,  so  as  to  cast  on  the  purchaser  all  future 
risk,  if  nothing  remains  to  be  done  to  the  goods,  although  he 
cannot  take  them  away  without  paying  the  price." 

Blackburn  says:  "When  the  parties  are  agreed  as  to 
the  goods  on  which  the  agreement  is  to  attach,  the  pre- 
sumption is,  that  the  parties  intend  the  right  of  property  to  be 
transferred  at  once,  unless  there  be  something  to  indicate  a  con- 
trary intention."     See  also  Benjamin  on  Sales,  233. 

In  this  case  there  was  nothing  to  be  done  either  to  put  the 
horse  in  a  deliverable  condition  or  to  ascertain  the  price  or 
mode  of  payment,  and  nothing  to  indicate  an  intention  that 
the  property  should  not  pass  at  the  time.  Barnes  says  he  will 
keep  the  horse  until  he  is  in  better  condition,  to  which  Taylor 
assents ;  but  there  is  nothing  to  show  that  he  was  not  to  keep 
him  as  the  agent  of  Taylor,  and  he  sends  him  to  Taylor  with- 
out requiring  a  credit  for  the  $200  to  be  entered  on  his  note. 

May  v.  Gentry,  4  D.  &  B.,  117,  which  might  be  sr^pposed, 
from  the  digest  of  it,  to  contain  a  different  doctrine,  will  be 
found  on  examination,  not  to  do  so.  The  decision  went  on  the 
ground  that  the  parties  never  came  to  any  final  agreement  as 
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to  the  terms  of  the  sale.  What  is  said  about  delivery  and 
earnest  money,  is  clearly  added  as  a  mere  supplementary  make- 
weight to  the  previous  reason,  and  was  unnecessary. 

As  the  property  in  the  horse  passed  to  Taylor,  it  was  bound 
by  the  exccntiou  against  him,  tested  before  his  sale  to  the 
plaintiff. 

According  to  the  case  agreed  there  must  be  judgment  for 
the  defendant. 

Pee  Curiam.  Judgment  affirmed. 


DAMADES  REDMAN  and  others  v.  THOMAS  REDMAN,  ABSALOMT 
REDMAN  and  others,  Adm'rs  with  the  will  annexed  of  H08EA. 
REDMAN. 

When  a  party  to  a  suit,  who  is  in  interest  really  a  plaintiff,  but  appears 
as  a  party  defendant,  gives  evidence  as  to  a  transaction  with  a  de- 
ceased testator,  it  renders  competent  the  evidence  of  a  co-defendant, 
tonching  the  same  transaction  as  provided  for  by  sec.  848.  0.  C.  P. 

If  the  declaration  of  a  testator  made  in  his  lifetime,  not  in  the  presence 
of  the  defendant,  could  not  be  given  in  evidence,  because  of  his  not 
being  permitted  to  make  evidence  for  himself,  his  administrator  will 
not  be  allowed  to  prove  such  declarations  after  his  death. 

OrvTL  ACTION,  (issues  submitted  to  a  jury  under  the  direction 
of  the  Supreme  Court,)  tried  before  his  Honor,  Judge  Mitch- 
eUj  at  the  Fall  Term,  1873,  of  the  Superior  Court  of  Catawba, 
having  been  removed  thereto  from  Iredell  Superior  Court. 

At  the  Spring  Terra,  1866,  of  the  Court  of  Equity  of  Iredell ' 
County,  the  plaintiffs,  as  next  of  kin  of  Hosea  Kedman,  filed 
their  bill  against  the  defendants,  who  are  administrators  with 
the  will  annexed  of  said  Hosea,  and  also  of  his  next  of  kin. 
The  object  of  the  bill  was  to  have  an  account  and  settlement 
with  the  adminidtratorSy  with  the  will  annexed.   The  plaiutiffe 

17 


25S  IN  THE  SUPREME  COURT. 

Rbdhan  et  <d,  V,  Rbdhan  and  Rkdman  et  al.  Adm'rs. 

charged  that  there  was  some  $600  in  s^old  and  silver  belong- 
ing to  the  estate,  which  was  admitted  by  two  of  the  defend- 
ants, but  denied  by  the  defendant,  Thomas  Redman,  who  had 
possession  and  claimed  it  as  his  individual  property.  The 
Court  ordered  an  issue  to  be  submitted  to  the  jury,  to  find 
whether  the  gold  and  silver  thus  claimed,  was  the  property  of 
the  testator  at  the  time  of  bis  death,  or  was  the  property  of  the 
Baid  Thomas. 

On  the  trial  of  the  issue,  the  plaintiff  introduced  one  of  the 
defendants,  Absalom  Redman,  as  a  witnest),  and  proved  by 
him  conversationd  he  had  with  the  testator,  Ilosea,  in  his  life- 
time, about  this  gold  and  silver  now  in  controversy,  and  which 
at  the  time  the  said  Hosea  had  in  posession  and  claimed  as  his 
own. 

The  defendant's  counsel  then  introduced,  Thomas,  also  a 
defendant,  but  claiming  the  property,  and  proposed  to  prove, 
that  at  a  diflFerent  time  from  that  spoken  of  by  Absalom,  the 
said  Hosea  had  gone  with  bira,  Thomas,  to  a  lumber-house  be- 
longing to  Hosea,  that  they  took  this  gold  and  silver  with 
them ;  and  he,  Thomas,  in  tlie  presence  ot  the  said  Hosea,  hid 
the  same  in  the  lumber-honse.  That  at  the  same  time  the  said 
Hosea  gave  to  him  a  paper  writing,  in  which  he  acknowleged 
that  the  said  gold  and  silver  belonged  to  him,  Thomas,  which 
paper  was  now  lost.  The  plaintiffs  objected  to  the  introduc- 
.tion  of  this  testimony,  but  it  was  admitted  by  the  Court. 

Plaintiffs  then  offered  to  prove  conversations  of  the  said 
Hosea,  abont  the  gold,  i&c,  not  however  connected  with  its 
possession  by  him,  and  also  other  conveeations  of  bis,  the  said 
Hosea,  in  the  absence  of  the  said  Thomas.  This  evidence  was 
objected  by  defendants,  and  rejected  by  the  Court. 

Before  the  evideuoe  given  by  the  said  Thomas,  as  before 
stated,  Absalom  had  testified,  that  he  in  company  with  the  said 
Soeea,  and  in  the  absence  of  Thomas,  had  gone  to  the  lumber- 
chouse  and  seen  the  gold  and  silver  in  dispute ;  that  it  was  in 
ipossession  of  the  said  Hosea,  who  claimed  it  as  his ;  and  that 
rs  short  time  thaieafter,  he  saw  the  said  Ho^oa  agMo  have  it  in 
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poeeeasion,  at  the  same  time  claiming  it  as  his  property.  Ab- 
salom farther  stated,  that  after  this  suit  was  originally  brought 
in  the  Court  of  Equity,  Thomas  Redman  had  presented  a 
paper  which  he  claimed  to  be  a  certificate  of  deposit  of  the  said 
gold  and  silver,  signed  by  the  said  Hosea;  that  the  same  was 
read  in  the  presence  of  the  administrators  by  one  John  M. 
Redman,  and  that  they  had  then  declared  that  the  body  of  the 
receipt  was  a  forgery. 

The  Court  submitted  to  the  ^'ury  the  issue  as  to  the  owner- 
ship of  this  gold  and  silver,  who  found  it  to  be  the  individual 
property  of  Thos.  Redman. 

Rule  for  a  new  trial  granted  and  discharged.  Judgment  in 
accordance  with  the  verdict ;  from  which  plaintifis  appealed 
assigning  as  grounds: 

1.  Because  the  Court  permitted  the  defedant,  Thomas  Red- 
fYian,  to  prove  declarations  and  transactions,  between  himself 
and  Hosea  Redman,  deceased,  which  had  not  been  spoken  of 
by  any  of  the  administrators  or  plaintiffs. 

2.  Because  the  Court  rejected  the  declarations  of  the  said 
Hosea  Redman,  deceased,  as  to  the  ownership  of  the  gold  and 
silver,  because  they  were  neither  made  in  the  presence  of  the 
defendant,  nor  immediately  connected  vnth  the  possession  of 
said  gold  and  silver. 

3.  Because  after  the  defendants  had  proven  declarations  of 
the  said  Hosea,  that  he  had  been  robbed  of  all  his  gold  and 
silver,  the  Court  rejected  other  declarations  of  the  said  Hosea. 
offered  by  the  plaintiffs,  in  which  he  said,  he  had  not  heefi 
robbed  of  all  his  gold  and  silver. 

CdldvHSl  and  Am^ddy  for  appellants.  ^ 

Soheneh,  McGorJde  <&  Bailey^  contra,  submitted: 

Exception  Ist.  Thomas  Redman  claims  this  money  adversely 
to  Hosea  Redman,  not  wider  him.  The  suit  is  brought  by 
Hosea  Redman's  Executors,  to  make  Thomas  Redman  account 
kidividai^y. 
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The  declarations  of  an  adverse  party,  not  in  the  presence  of 
the  other,  are  not  competent,  no  matter  who  proves  them.  So 
Hosea's  declarations  were  not  competent  agahist  Tliomas. 

But  the  Judge  admitted  the  declarations  because  Hosea  was 
in  posession  at  the  time.  This  is  an  exception  to  the  rule  and 
plaintiff  got  full  benefit  of  it. 

Exception  No.  2.  Thomas  had  the  right  to  prove  any  de- 
clarations of  Hosea  in  regard  to  the  money,  hy  other  wit/neseea 
than  himselfy  because  Hosea  was  an  adverse  party.  And  be 
the  right  to  prove  them  by  himself  if  the  executors  ^9t  testi- 
fied for  their  testator  in  regard  to  such  communication  or 
transaction. 

Now  Erastus  had  first  spoken  of  the  declarations  of  Hosea 
in  regard  to  this  same  money  in  the  lumber-house  and  the 
transaction  of  putting  it  away,  and  Thomas  only  testified  as  to 
the  same  matter,  i.  e,y  putting  it  away. 

2.  The  "  transaction  "  of  the  receipt  was  between  Thomas 
and  Hosea,  deceased,  and  Thomas  could  not  be  '^  examined 
in  regard  to  it "  unless  the  ''  Executor  was  first  examined  on 
his  own  behalf  in  regard  to  such  transaction."  See  C.  0.  P., 
p.  130,  sec.  343.  In  our  case,  Erastus,  the  Executor,  had  test- 
ified as  to  seeing  and  examining  the  receipt,  how  it  was  written, 
the  paper  it  was  on,  &c.,  and  Thomas  only  replied  by  showing 
the  circumstances  under  which  it  was  given  to  sustain  its  gen- 
uineness. 

The  rule  is  not  strenous  in  its  application,  henhxywr  v. 
lemhour,  64  N.  C.  640. 

The  principle  of  the  rule  seems  to  be  where  the  Executor 
substitutes  himself  for  the  testator  in  regard  to  the  transaction 
or  communication,  then  this  put  the  competency  *^  at  large  "  or 
open  to  both.  Here  Absalom  swears  the  body  or  receipt  is  a 
forgery.  Thomas  replies  you  or  your  testator  signed  it  after 
it  was  written  and  it  is  genuine. 

Chran/y  Eofr.  v.  Cooper^  65  N.  0.  p.  183.  When  the  plain- 
tiff asked  defendant  if  there  was  not  a  special  contract  with 
intestate^  this  let  in  all  the  explanations  in  regard  to  it 
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Kbadb,  J.  The  jury  fonnd,  that  the  $600  of  gold  and  silver 
in  controversy,  was  the  property  of  the  defendant  Thomas^ 
and  that  is  conclnsive,  nnless  the  plaintiff's  exceptions  to  the 
admissibility  of  evidence,  can  be  snstained. 

When  Thomas  Kedman,  the  defendant  offered  to  testify  as 
to  a  transaction  between  himself  and  his  deceased  father,  about 
the  gold  and  sik^er,  he  was  clearly  incompetent,  under  the 
general  provisions  of  C.  C.  P.  sec.  343.  But  he  says,  that  he 
took  himself  out  of  the  general  provision,  by  the  fact,  that  the 
plaintiff  had  examined  Absalom  Redman,  as  to  the  declara- 
tions of  the  deceased,  in  regard  to  the  same  transaction*  That 
fact  would  have  made  it  <;ompetenl;  for  the  defendant  Thomas 
to  speak  of  it,  if  Absalom  Redmao  had  been  the  plainttff;  but 
he  was  one  of  the  defendants,  and  it  is  only  where  the  plain- 
t^ff  speaks  of  a  transaction  with  the  deceased,  that  the  defend- 
ant may  do  so  too.  But  under  the  circumstances  of  this  case, 
•we  have  to  treat  Absalom,  the  defendant  and  witness,  as  if  he 
were  the  plaintiff,  for,  he  was  the  plaintiff  in  intertsst^  although 
he  18  nominally  the  defendant.  All  the  children  and  next  of 
kin  of  the  deceased,  of  whom  Absalom  was  one,  claim  that  the 
^Id  and  silv^  in  controversy  was  the  property  of  their  father, 
\he  deceased  ;  and  are  trying  to  make  the  defendant  Thomas, 
the  administrator  and  also  a  son  of  the  deceased,  account  for  it 
to  the  estate,  while  be,  Thomas,  claims  it  as  his  own.  So  that 
all  the  other  children  and  next  of  kin  are  plaintiffs  in  inieresty 
and  are  to  be  considered  as  plaintiffs  ,in  fact.  So  that,  when 
Absalom  testified  as  a  witness  of  the  transaction  with  the  de- 
ceased, it  is  to  be  considered  that  ho  testified  as  a  party  plain- 
tiff; and  then,  that  made  it  competent  for  the  defendant 
Thomas  to  testify  also,  as  to  that  transaction.  In  considering 
the  other  two  exceptions  by  the  plaintiff  to  the  evidence,  we 
may  consider  the  case  as  if  Hosoa  Redman,  the  deceased,  were 
alive  and  claiming  the  money  of  the  defendant  Thomas. 

And  then,  very  clearly,  Hosea  could  not  give  in  evidence  his 
own  declaraiionsi  made  out  of  the  presence  of  the  defendant 
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Thomas^  that  the  money  was  bis.  That  would  be  to  make  ev- 
idence for  bimseli.    Tbat  disposes  of  tbe  second  exception. 

It  was  competent  for  tbe  defendant  Thomas,  to  prove  tbat 
Hosea  said,  be  had  been  robbed  of  all  bis  gold  and  silver,  for 
tbe  purpose  of  establishing  the  fact,,  that  B  osea  had  no  gold 
and  silver.  But  it  would  have  been  incompetent  for  Hosea  to 
prove,  that,,  at  some  other  time,  be  bad  said  that  be  had  not 
been  robbed  of  bis  gold  and  silver.  That  would  be  to  make 
evidence  for  himself.     That  disposes  of  the  third  exception. 

There  is  no  other  exception  in  the  reeord ;  and  we  consider 
no  other. 

There  is  no  error.     This  will  be  certified. 

Feb  Gujeoam.  Judgment  affirmed. 


JOHN  8.  BOYKIN  and  wife,  ALGATHA,  v,  HARRIS  BOTKIN  and 

wife,  POLLY  and  others. 

At  common  law,  neither  the  hmsband  nor  the  wife  is  allowed  to  prove- 
the  fact  of  accessor  non-access;  and  as  such  rule  is  founded  **upoik 
decency,  morality  and  public  policy/^  it  ianot  changed  by  chap.  43^ 
sec.  15,  Bat.  Rev.^  (C.  C.  P.  sec.  340,)  allowing  parties  to  testify  in. 
their  own.  behalf. 

{State  V.  Pettawa^y  8  Hawks  628^  cited  and  approved.) 

CivEL  ACTION,  in  the  nature  of  a  petition  for  Partition  of 
lands,  filed  in  the  Probate  Court,  thence  earried  to  the  Supe- 
rior Court  of  WiLBON  county,  where  it  was  tried  on  issues  sub- 
mitted to  a  jury,  before  Clarke^  J.y  at  Spring  Term,  1873. 

The  case  comes  to  this  Court  upon  the  appeal  of  the  plain- 
tiff, who  excepted  to  the  rejection  by  the  Court  of  certain  evi- 
dence by  them  offered,  tending  to  establish  the  legitimacy  of 
the  feme  plaintiff,  the  issue  then  joined. 

Tlie  facts  relating  to  the  point  decided  are  fully  set  out  in 
tbe  opinion  of  tbe  Court. 
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Faircloik  <k  Oranger^  for  appellants. 
Smith  cfe  St/rong^  contra. 

Bynum,  J.  In  1870,  one  Nelsoi)  Kent  died  intestate,  seized 
of  the  land  in  dispnte,  and  without  issue,  but  leaving  brothers 
and  sisters,  his  only  heirs  at  law. 

Algatha,  the  female  plaintiff,  claims  that  she  is  a  sister  of 
the  intestate  and  one  of  his heirsat-law.  It  was  admitted  that 
the  intestate  and  the  defendants  were  the  legitimate  issue  of 
Wiley  Kent  and  Milly  Kent,  and  also,  that  plaintiff,  Algatha 
was  the  daughter  of  said  Milly,  and  born  in  wedlock,  and  as  to 
her  the  following  issue  was  made  up  by  consent  and  submitted 
to  the  jury,  to  wit :  "  Was  Algatha  Boykin,  the  female  plain- 
tiff, the  legitimate  child  of  Wiley  Kent  and  Milly  Kent?" 

The  defendants  introduced  evidence  tending  to  show  non- 
access  of  said  Wiley  and  Milly  during  the  period  ot  gestation, 
immediately  preceeding  the  biith  of  Algatha. 

The  plaintiff  then  offered  the  deposition  of  Milly  Kent,  the 
mother,  since  deceased,  for  the  purpose  of  establishing  the  pa- 
ternity of  her  several  children.  His  Honor  allowed  certain 
portions  of  the  deposition  to  be  read,  but  rejected  that  part 
wherein  she  testified  that  her  husband,  Wiley  Kent,  was  the 
father  of  A  Igatha,  the  plaintiff.  The  plaintiff  excepted.  There 
was  a  verdict  for  the  defendant,  and  the  plaintiff  appealed. 

In  2  Greenl.,  132,  it  is  laid  down  that  the  fact  of  access  may 
be  proved  by  the  husband  and  wife,  but  the  adjudged  cases  he 
refers  to,  as  establishing  that  proposition,  fall  short  of  sustain- 
ing him,  and  no  other  elementary  writer  supports  such  a  prin- 
ciple of  evidence. 

In  tlie  case  of  the  King  v.  Lourton^  31  Eng.  C.  L.  R.,  312, 
all  the  cases  affecting  the  admissibility  of  this  kind  of  evidence 
is  reviewed,  and  the  true  principle  clearly  enunciated  by  all  the 
Judges.  Lord  Dicnman  :  "  It  is  desirable  to  show,  in  a  case 
of  snch  importance  as  this,  that  we  adhere  to  the  old  rule  of 
law,  without  any  doubt.  The  rule  cited  in  2  Stark.  Ev.,  139, 
note  X,  from   Ooodright  v.  Moss^  2  Camp.,  591,  supported  by 
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Bex  v.  Bed,  11  East.,  132,  i»  that  parties  shall  not  be  permitted, 
after  marriage,  to  say  that  they  had  no  conDection.  Then,  it 
being  clear  and  indisputable,  that  for  the  purpose  of  proving 
non-access,  neither  husband  nor  wife  can  be  a  witness,"  &c. 
LnTLEDALL,  J.,  in  the  same  case,  "  But  I  think  it  (the  rule)  ex- 
tends further  and  excludes  all  questions  which  have  a  tendency 
to  prove  access  or  non-access.  Suppose  in  a  dispute  respecting 
legitimacy,  it  were  an  issue  directed  by  the  Court  of  Chancery, 
whether  the  husband  and  wife  had  or  had  not  access  to  each 
other  at  such  a  time,  I  should  say  that  neither  of  them  could 
answer  any  question  having  a  tendency  to  prove  the  negative 
or  affirmative  of  that  single  issue."  So  PiiTTERSON,  J.:  "  It 
is  trifling  to  say  that  all  inquiries  may  be  made  of  a  witness, 
close  up  to  the  point  of  access  or  non-access,  so  that  by  the  va- 
riation of  terms  the  direct  question  on  that  subject  be  avoided. 

Whether  the  investigation  arise  upon  an  issue  out  of  chan- 
cery or  whether  it  be  raised,  as  it  waa  in  the  present  case,  the 
question  as  to  access  or  non-access,  is  not  to  be  asked  at  all,  in 
examining  the  husband  or  wife ;"  and  to  the  same  efiect  was 
Williams,  J. 

It  is  then  conclusively  settled  that  at  common  law  neither 
the  husband  or  wife  could  prove  access  or  non-access,  and  it  is 
equally  well  settled  that  where  they  were  not  allowed  to  make 
Buch  proof  dnring  marriage,  neither  will  be  allowed  to  do  so 
after  the  death  of  the  other,  thus  removing  one  great  cause  of 
distrust,  by  making  the  confidence  which  once  subsists,  ever 
afterwards  inviolable  in  courts  of  law.  1  Fhil.  Ev.  70-80. 
There  arc  exceptions  to  this  rule,  founded  on  necessity^  where 
to  exclude  such  evidence  would  occasion  insecurity  to  tliat  very 
relation  of  society,  which  it  was  the  object  of  the  rule  to  pro- 
tect. In  all  such  cases  of  necessity,  as  for  instance,  personal 
violence,  rape,  bastardy  and  articles  of  the  peace,  the  authorities 
for  admitting  the  wife's  testimony  in  favor  of  the  husband  are 
equally  authorities  for  receiving  it  when  against  him,  and  the 
rule  is  limited  to  the  necessity.  When  a  child  is  born  in  wed- 
lock, it  is  presumed  in  law  to  be  legitimate,  and  at  one  time 
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this  presumption  could  not  be  rebutted,  if  the  husband  was 
intra  quartu^r  maria  during  the  period  of  gestation,  but  this 
doctrine  was  exploded  in  the  case  of  Pendril  v.  Pendril^  2 
Str.  925,  and  gave  way  to  the  modern  doctrine,  that  this  pre- 
sumption of  legitimacy  may  be  rebutted  by  any  competent  evi- 
dence tending  to  show  and  satisfy  the  jury  that  such  inter- 
course did  not  take  place  at  any  time,  when  by  the  laws  of 
nature  the  husband  could  have  been  father  of  the  child.  2 
Greenl.  Ev.  130-131. 

In  practice  it  can  seldom  happen  that  there  can  be  anything 
gained  by  introducing  the  wife  to  prove  access,  for  since  the 
law  presumes  legitimacy  on  proof  of  birth  in  wedlock,  the 
whole  burden  of  proving  non-access  is  thrown  upon  the  party 
who  affirms  this  negative  proposition,  so  difficult  of  proof.  If 
it  should  sometimes  happen  that  evidence  of  access  by  the  wife 
would  promote  the  ends  of  justice,  the  law  says  it  is  better  to 
suffer  the  occasional  hardship  than  by  lifting  the  veil  from  the 
domestic  sanctuary,  to  expose  to  public  view  the  secrets  and 
scandals  of  private  life. 

Such  being  the  rule  at  common  law,  it  remains  to  be  seen 
whether  the  recent  changes  in  the  law  of  evidence,  in  our  State 
affects  this  case. 

When  tlie  statute  allowed  parties  to  testify  in  their  own 
behalf,  there  was  no  longer  any  reason  for  excluding  husband 
and  wife  on  account  of  interest^  and  that  barrier  was  swept 
away  by  ch.  43,  sec.  15,  Bat.  Rev.  and  C.  C.  P  ,  sec.  340.  But 
the  reason  why  the  v/ife  was  not  allowed  to  prove  access  or 
non-access,  is  by  Lord  Mansfield  and  all  other  authorities  de- 
clared to  be  "founded  in  decency,  morality  and  public  policy." 
Goodbright  v.  Moses^  2  Com  p.  925 ;  t^tate  v.  Patteioay^  3 
Hawks  863 ;  2  Str.  1076  ;  8  East.  196. 

It  cannot  for  a  moment  be  supposed  that  the  laws  of  "  de- 
cency and  morality  "  are  less  binding  upon  us  than  upon  our 
more  unenlightened  ancestors.  Therefore,  as  might  be  ex- 
pected, our  recent  legislation  upon  this  subject,  C.  C.  P.,  sec. 
340,  contains  a  saving  clause,  which  preserves  the  ancient  rule 
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of  evidence  intact.  "Nothing  herein  contained  shall  render 
any  hnsband  or  wife  competent  or  compellable  to  give  evidence 
for  against  the  other,  in  any  criminal  action  or  proceeding,  or 
in  any  action  or  proceeding  in  consequence  of  adultery,  or  in 
any  action  or  proceeding  ior  divorce  on  account  of  adultery, 
(except  to  prove  the  fact  ot  marriage,)  or  in  any  action  or  pro- 
ceeding for  or  on  account  of  criminal  conversation.  No  hus- 
band or  wife  shall  be  compelled  to  disclose  any  confidential 
communication  made  by  the  one  to  the  other  during  marriage." 

In  our  opinion,  this  proviso,  in  both  spirit  and  letter  main- 
tains the  common  law  rule  and  excludes  the  evidence  which 
his  Honor  rejected. 

It  is  admitted  on  all  sides  that  the  wife  cannot  bastardize 
her  issue  born  in  wedlock  by  proving  non-access,  but  it  is  con- 
tended that  she  may  establish  their  legitimacy  by  proving  ac- 
cess. Apart  from  the  authorities  before  recited  directly  op- 
posed to  this  position,  a  slight  examination  of  the  principles  of 
evidence  will  expose  its  fallacy.  For  if  the  wife  can  give  evi- 
dence of  access,  she  can,  by  cross-examination,  be  made  to 
prove  non-access,  as  it  is  a  universal  principle,  without  a  single 
exception,  that  where  a  witness  is  introduced  to  prove  a  fact  in 
issue,  she  may  be  cross-examined  as  to  that  fact,  so  as  to  dis- 
prove it  and  establish  directly  the  reverse,  if,  therefore,  the 
wife  becomes  a  witness  to  prove  access,  she  at  the  same  moment 
become  a  witness  to  prove  non  access,  thus  exposing  the  ab- 
surdity of  the  proposition  that  she  may  be  examined  to  prove 
access,  but  cannot  be  examined  to  prove  non-access. 

Such  is  the  view  taken  in  the  cases  cited  above,  and  such  is 
one  of  the  reasons  given  why  she  is  wholly  excluded  as  an  in- 
competent witness  to  that  fact,  although  competent  to  prove 
any  other  distinct,  substantative  part.  Bishop  on  Marriage 
and  Divorce,  sec.  447. 

There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 
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JOHN  8.  MAXWELL,  Adm'r  tj.  THOS.  T.  MAXWELL  and  others. 

The  entries  on  the  record,  that  certain  exceptions  -^ere  to  be  *^  passed 
npOQ  by  the  Conrt  as  of  this  term,  followed  by  the  judgment  of  the 
CJourt  are  conclusive  of  the  waiver  of  a  jury  trial  by  the  parties  and 
cannot  be  impeached. 

Civil  action,  remanded  from  this  Conrt  at  June  Term, 
1872,  67  K  i).  Rep.  383,  to  the  Superior  Court  of  Davie 
county,  where  it  was  tried  by  Cloudy  J,,  at  Spring  Term,  1873. 

From  the  judgment  rendered  by  his  Honor,  the  defendants 
appealed. 

All  the  facts  necessary  to  an  understanding  of  the  decision 
of  the  Court  will  be  found  in  the  opinion  of  Justice  Settle. 

W,  H,  Bailey^  for  appellants. 
BatcheloTy  Ecbjoards  c6  Batchelor  and  Brovm^  contra. 

Settle,  J.  This  case  was  before  us  at  June  Term,  1872, 
and  is  reported  in  67  N.  C.  Rep.  383.  The  judgment  of  the 
Superior  Court,  holding  the  reference  to  Price  and  Lunn  to  be 
at  an  end,  being  then  reversed,  the  case  was  remanded,  with 
directions  to  proceed  according  to  law.  The  Court  did  pro- 
ceed to  find  the  facts  and  to  declare  the  law  thereon  ;  but  the 
defendants  insist  that  they  have  never  waived  a  jury  trial,  and 
that  bis  Honor  was  not  authorized  to  find  the  facts. 

It  appears  from  the  record  now  before  us,  that  at  Spring 
Term,  1873,  the  plai:(tiff  filed  exceptions  to  the  report  of  the 
said  referees.  And  at  the  same  term  of  the  Court  the  follow- 
ing entries  were  made  upon  the  record,  "  Motion  by  defend- 
ants' -counsel  to  confirm  the  report ;"  "  Exceptions  to  the  re- 
port by  plaintiftV  counsel ;  to  he  passed  on  hy  the  Court  as  of 
this  temi.^^  And  then  comes  the  judgment  of  the  Court,  to 
wit :  "  This  action  coming  on  for  trial  upon  the  complaint, 
answer  of  the  defendant,  report  cf  the  commissioners,  Charles 
Price  and  B.   F.  Lunn,  and  the  exceptions  filed  thereto   by 
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plaintiff  and  proofs  taken,  and  the  matters  of  fact  having  been 
agreed  hy  the  parties  to  he  tried  hy  the  Court,  and  the  matter 
being  fully  heard,  and  the  proofs  and  pleadings  considered  and 
debated  by  counsel,  the  Court  doth  find,"  &c. 

These  entries  of  record  are  conclusive  of  the  waiver  of  a 
jury  trial,  and  cannot  be  impeached. 

Let  it  be  certified  that  there  is  no  error. 

Per  Cueiam.  Judgment  affirmed. 


W.  H.  WILLARD  «.  F.  J.  SATCHWELL,  Sheriff,  &c. 

Whenever  a  Sheriff  into  whose  hands  an  execution  is  placed,  levies  the 
same  and  advertises  a  sale,  he  becomes  entitled  to  his  commissions. 
And  if  the  plaintiff  in  the  execution,  receives  the  amount  from  the 
debtor,  and  orders  the  same  to  be  returned  unexecuted,  he  makes 
himself  liable  for  the  Sheriff^s  fees. 

(Dibble  v.  Aycock^  5  Jones  Eq.  399 ;  Mattock  v.  6^ay,  4  Hawks,  1 ;  KLn- 
caid  V.  Smithy  13  Ired.  496,  cited  and  approved.) 


Civil  action,  commenced  in  the  court  of  a  Justice  of  the 
Peace,  and  tried  at  the  Fall  Term,  1873,  of  the  Superior  Court 
of  Beaufoet  county,  before  his  Honor,  Moore,  J. 

An  execution  had  issued  from  the  Supreme  Court  against 
the  plaintiff*  in  this  action,  Willard,  and  came  regularly  into 
the  hands  of  the  present  defendant,  who  was  sheriff  of  Bean- 
fort  county.  The  sheriff  levied  the  same  on  the  real  estate  of 
Willard,  and  advertised  it  for  sale.  A  short  time  before  the 
sale  Willard  pays  the  judgment  to  the  Clerk  of  the  Supreme 
Court;  who  recalled  the  execution.  The  sheriff  refused  to  re- 
turn the  execution  unless  Willard  would  pay  his  commissions. 
This,  Willard  refused  to  do  until  the  sheriff  threatened  to 
sell,  when  he  paid  the  commissions  under  protest,  and  brought 
this  action  to  recover  the  amount  so  paid. 


\, 


JANUARY  TERM,  1874.  269 

WiLLABB  V.  Satohwbll,  Sheriff,  &c. 

The  defendant  here,  the  sheriif,  insists  that  he  is  lawfully 
entitled  to  the  commissions,  after  having  levied  on  the  pro- 
perty and  advertised  it. 

There  was  a  judgment  against  the  defendant  in  the  Court 
below,  and  he  appealed. 

Battle  <&  Sofiy  for  appellant. 
Warren  <&  Carter ^  contra. 

Bynum,  J.  An  execution  was  issued  from  the  Supreme 
Court  to  the  sheriff  of  Beaufort,  and  by  him  levied  upon  the 
land  of  Willard,  the  defendant  in  the  execution.  After  the 
levy  and  shortly  before  the  sale,  the  defendant  in  the  execution 
paid  tlie  execution  debt  into  the  Clerk's  office,  and  thereupon 
the  Clerk,  as  the  case  states,  "  recalled"  the  execution.  The 
sheriii  threatened  to  sell  unless  the  defendant  would  pay  his 
commissions  on  the  debt,  which  he  did  under  protest,  and 
brought  this  action  to  recover  the  sum  thus  paid. 

The  Clerk  had  no  power  to  recall  the  execution,  and  the 
sheriff  had  the  right  to  obey  the  exigency  of  the  writ  in  his 
hand,  and  to  sell  as  well  for  the  debt  as  his  commissions. 
Having  satisfied  the  debt,  the  remedy  of  the  defendant  for- 
merly would  have  been  by  atidita  querala^  and  now,  by  mo- 
tion, in  the  cause.  1  Toml.  L  .D.  130 ;  Raymond  439,  3  Bl. 
406. 

Where  a  levy  is  made  and  the  plaintiff  in  the  execution  re- 
covers the  debt  and  orders  the  return  of  the  execution  unexe- 
ted,  he  makes  himself  liable  for  the  sherifl'^s  fees,  and  if  the 
defendant,  by  his  act,  prevents  a  sale,  after  levy,  the  law  will 
consider  the  writ  as  if  executed  and  the  officer  wdll  be  entitled 
to  his  commissions  from  the  defendant.  Such  seems  to  be  the 
principle  established  by  the  decisions.  In  Dibble  v.  Aycocky  5 
Jones  Eq.  699,  the  sheriff  had  made  a  levy  and  was  prevented 
irom  selling  by  injunction,  pending  which  $7000  was  paid  into 
office.  It  was  held,  that  he  was  entitled  to  commissions  on 
that  Bom^  because  it  was  paid  while  the  precept  was  in  bis 
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hands,  and  after  a  levy.  To  a  similar  purpose  are  Mattock  v. 
Oray^  4  Hawks  1,  and  Kincaid  v.  Sviithy  13  Ired.  496. 

Both  law  and  good  morals  concur  here,  as  it  appears  to  be 
an  evasion  to  deprive  the  officer  of  his  legal  fees. 

There  is  error.     Judgment  reversed. 

Per  Curiam.  Venire  de  novo. 


C.  C.  WADE  and  NOAH  SMITHERHAN  v.  AARON  H.  SAUNDERS, 
J.  R.  MORTON  and  JESSE  H.  SAUNDERS. 

A  Sheriff,  who  advertises  a  sale  of  land,  levied  upon  under  execution  to 
take  place  on  Monday,  the  first  day  of  the  term  as  prescribed  by  law, 
which  sale  is  postponed  from  day  to  day,  has  a  right  to  sell  the  same 
on  the  Friday  succeeding. 

A  purchaser  of  land  from  one  claiming  the  same  under  a  deed,  declared 
by  the  jury  to  be  fradulent,  stands  on  no  better  footing  than  such 
fraudulent  donee  himself;  nor  can  the  deed  of  such  purchaser  have  any 
other  or  greater  effect  than  the  deed  declared  to  be  fraudulent,  ex- 
cept such  purchase  was  for  a  valuable  consideration,  and  without  no- 
tice of  the  fraud  attempted  to  be  perpetrated. 

A  bidder  for  land  sold  under  an  execution  in  his  favor,  and  who  re- 
ceived the  proceeds  of  such  sale,  is  not  thereby  estopped  from  show- 
ing in  a  subsequent  and  different  proceeding,  that  the  land  belonged 
to  some  one  else  other  than  the  defendant  in  his  execution. 

Civil  action,  (to  recover  possession  of  a  tract  of  land,)  tried 
before  his  Honor,  Judge  Buxton^  at  the  Fall  Term,  1873,  of 
the  Superior  Court  of  Montgomery  county. 

Plaintiffs  claimed  title,  as  purchasers  at  execution  sale  by  the 
sheriff,  under  executions  hereinafter  fully  alluded  to.  Their 
deed  from  the  sheriff,  of  date  9th  September,  1870,  cohveyed 
the  land  described  in  the  complaint,  and  recited  a  levy  and  sale 
thereof,  as  the  property  of  the  defendant,  Aaron  H.  Saunders, 
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onder  three  executions  against  him,—- one  in  favor  of  W.  A. 

Simmons  to  the  nse  of  Martha  J.  Simmons ;  another  in  favor 

« 

of  Isaac  Snggs,  and  the  other  in  favor  of  Noah  Smitherman, 
one  of  the  present  plaintiffs.  The  three  writs  of  ven,  ex.  in  the 
above  three  cases,  all  returnable  to  Fall  Term,  1870,  were  in 
the  hands  of  the  sheriff  at  the  same  time.  Upon  one,  that  in 
fevor  of  Snggs,  he  makes  his  return  of  the  sale  of  the  land 
levied  on— the  same  that  is  claimed  by  the  plaintiff.  Upon  the 
other  executions,  he  refers  to  this  return,  adopting  the  same  as 
his  return  on  them.  The  land  was  advertised  and  exposed  to 
sale  by  the  sheriff,  on  the  Monday  of  Fall  Term,  1870.  No 
sale  on  that  day  for  want  of  bidders,  and  the  sale  was  post- 
poned by  public  notice  from  day  to  day,  for  the  same  reason, 
until  Friday  succeeding,  the  9th  September,  1870,  when  the 
plaintiff,  Nojj^  Smitherman  became  the  purchaser,  for  the  sum 
of  $6,  which  the  sheriff  applied  as  iar  as  it  would  go  towards 
the  payment  of  costs.  On  the  same  d  ly  he,  the  sheriff,  exe- 
cuted a  deed  to  the  laid,  to  Smitherman  and  Wade,  the  plain- 
tiffs, the  former  having  assigned  one-half  interest  in  the  bid  to 
the  latter,  and  under  which  deed  they,  the  plaintiffs,  claim  the 
land  from  the  defendant  in  the  executions,  Aaron  H.  Saunders, 
who  was  in  possession  at  the  day  of  the  sale  and  at  the  com- 
mencement of  this  action ;  claiming  also  a^^ainst  the  detendant, 
J.  R.  Morton,  who  was  shown  to  have  entered  as  tenant  of  the 
said  Aaron.  This  suit  at  first  was  entered  against  Morton  and 
Aaron  H.  Sanders,  alone. 

Defendants  except  to  the  validity  of  the  execution  sale  made 
by  the  sheriff,  because  it  was  made  on  a  Friday,  whereas^  by 
the  acts  of  1868-'69,  chap.  237,  amended  by  chap.  216,  act  ol 
186ft-'70,  it  is  required,  that  "sales  shall  be  made  during  the 
first  three  days  of  the  term  of  the  Superior  Court  of  the 
county,  or  on  the  first  Saturday  in  a  month,  and  on  the  Monday 
and  Tuesday  next  succeeding  such  Saturday. 

The  ddendants  then  proposed  to  read  a  deed  in  evidence 
from  Aaron  H.  Saunders  to  Jesse  A.  Saunders,  dated  9th  Jan- 
aary,  1867,  for  the  land  in  suit,  for  the  purpose  of  showing, 
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that  at  the  date  of  the  sale  and  sberifPs  deed  to  the  plaintifiB, 
•9th  September,  1870,  the  title  was  not  in  Aaron,  but  in  Jesse 
A.  Sanders.  To  this  evidence  plaintiffs  objected,  on  the 
ground  that  as  they  claim  as  purchasers  at  execution  sale,  and 
had  shown  the  defendant  in  the  execution  in  possession  of  the 
land  at  tlie  date  of  the  sale,  and  at  the  commencement  of  this 
action,  tliev  were  entitled  to  whatever  interest  he  had  in  the 
land,  even  if  it  were  merely  the  possession.  His  Honor  con- 
curred with  the  plaintiffs,  in  view  of  the  present  state  of  the 
parties  to  the  action,  but  suggested  that  the  evidence  would  be 
competent,  if  the  said  Jesse  A.  Saunders  were  a  party.  There- 
upon, on  motion,  Jesse  A.  Saunders  was  permitted  to  make 
himself  a  party  defendant  of  record  to  this  action,  and  to  adopt 
the  answer  already  filed  for  the  other  defendants.  C.  C.  P., 
sec.  61.  * 

The  deed  was  then  read,  and  proof  offered  to  the  jury,  that 
after  its  execution,  Aaron  H.  Saunders  and  his  tenant  and  co- 
defendant,  J.  R.  Morton,  continued  in  the  occupation  of  the 
land,  under  an  arrangement  with  Jesse  A.  Saunders.  Defend- 
ants also  read  as  evidence  the  record  of  a  suit  in  the  Superior 
Court  of  Montgomery  county,  wherein  the  plaintiff,  Noah 
Smitherraan  was  plaintiff  and  the  said  Jesse  A.  Saunders  was 
defendant,  in  which  it  appeared,  that  after  judgment  an  execu- 
tion was  levied  on  this  land,  (the  same  now  in  dispute,)  and 
that  it  was  sold  by  the  sheriff,  6th  August,  1870,  one  W.  A. 
Stridor  being  the  purchaser,  at  $71.  It  was  shown,  that  at 
this  sale  by  the  sheriff,  Smitherman,  the  plaintiff  in  the  exe- 
cution, and  plaintiff  in  this  proceeding  also,  bid  for  the  land. 
The  price  was  paid  to  the  sheriff,  who  handed  it  to  Smitherman, 
No  sheriff's  deed  was  exhibited. 

In  regard  to  this  transaction,  the  defendants  insisted, 

1.  That  Smitherman,  by  levying  on  the  land  as  the  property 

of  Jesse  A.  Sanders,  and  endeavoring  at  the  sale  to  purchase 

the  same,  is  estopped  from  treating  the  land,  in  this  suit,  as  the 

property  of  Aaron  H.  Sanders ;  especially  as  he  received  the 
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proceeds  of  sale,  when  the  same  was  sold  under  execution 
against  Jesse  A.  Sanders. 

2.  That  Stridor,  the  purchaser,  having  paid  his  bid,  is  en- 
titled to  call  for  a  deed  from  the  sheriff  at  an  v  time,  and  there- 
fore  has  an  equitable  interest  in  the  land,  which  renders  it  nee- 
essary  that  he  should  be  a  party  to  this  suit. 

The  hona  fides  of  the  deed  from  Aaron  H.  to  Jesse  A.  San- 
ders,  was  attacked  by  plaintiffs,  who  introduced  evidence  tend- 
ing to  prove  that  it  was  fraudulent  and  inoperative  so  far  as 
the  creditors  of  the  grantor  were  concerned  ;  that  the  grantee, 
Jesae  A.  Sander?,  was  the  son  of  Aaron  H.  Sanders,  who  was 
largely  indebted  beyond  his  ability  to  pay,  when  he  executed 
the  deed  ;  that  he,  Aaron,  conveyed  most  of  his  other  prop- 
erty to  his  other  sons;  that  he  superintended  the  re-convey- 
ance and  adjustment  of  the  property  among  themselves;  and 
that  Jesse  A.  Sanders  subsequently  left  the  State,  leaving  his 
father  and  family  on  the  land. 

Defendants,  in  support  of  the  deed  to  Jesse  A.  Sanders, 
offered  evidence  tending  to  prove  that  a  full  consideration 
passed  in  property,  money  and  services  rendered  by  Jesse  A. 
to  bis  father,  who  both  also  swore  that  the  transaction  was  fair 
and  honest,  with  no  purpose  to  defraud  any  one. 

In  reply  to  the  above,  the  plaintiffs  introduced  two  deeds 
from  Jesse  A.  Sanders  to  his  brother,  Bomulus,  one  for  one 
hundred  acres  of  the  land,  conveyed  to  him  by  his  father,  and 
the  other  for  two  and  a  half  acres  of  the  same  tract,  contend- 
ing tbat  the  whole  was  a  family  arrangement,  entered  into  to 
defrand  creditors ;  that  although  there  was  a  consideration  ex- 
pressed in  each  of  the  deeds,  none  was  actually  paid. 

Upon  the  introduction  of  these  two  deeds  to  Komulus  F.. 
Sanders,  dated  before  the  sheriff's  deed  to  the  plaintiffs,  the 
defendants  contended  as  a  third  proposition,  that  the  plaintiffs- 
having  shown  the  title  to  the  102^  acres  to  be  out  of  Jesse  A.. 
Sanders,  before  the  date  of  the  deed  of  the  sheriff,  could  not 
recover  that  portion  of  the  land  conveyed  to  Romulus  F.  San- 
ders ;  and  that  he,  Bomulas,  ought  to  have  a  day  in  court. 

18 
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His  Honor  reserved  the  several  points  of  law  raised,  and 
submitted  this  issue  to  the  jury  : 

"Was  the  conveyance  from  Aaron  H.  Sanders,  to  his  son, 
Jesse  A.,  a  hodafde  conveyance  for  a  valuable  consideration, 
without  the  purpose  on  their  part  to  defraud,  hinder  or  delay 
the  creditors  of  the  said  Aaron  ? 

This  issue  the  jury  found  in  favor  of  the  plaintiffs,  by  re- 
jsponding  in  the  negative. 

Upon  the  points  reserved  his  Honor  was  of  opinion  : 

1.  That  the  sale  of  the  sheriff  was  not  invalid,  because  of  its 
taking  place  on  Friday,  especially  as  such  sale  had  been  adver- 
tised for  Monday  and  been  postponed  from  day  to  day  until 
Friday-    Defendants  excepted. 

2.  That  the  plaintiff,  Koah  Smitherman,  on  account  of  his 
sale  of  the  land  in  a  suit  against  Jesse  H.  Sanders,  and  his  bid- 
ding thereat,  was  not  estopped  from  afterwards  buying  the 
same  at  a  sale  of  the  sheriff,  as  the  property  of  Aaron  H.  San- 
ders.   Defendants  again  excepted. 

Neither  did  his  Honor  think  that  any  such  relations  was  es- 
tablished between  Strider  and  the  plaintiffs,  as  rendered  him  a 
necessary  party,  because  of  the  fact  that  Strider  had  pur- 
chased at  execution  sale,  against  Jesse  A.  Sanders,  and  had 
paid  the  amount  of  his  bid  without  taking  a  deed  from  the 
sheriff.    Defendants  excepted. 

3.  As  to  the  legal  effect  of  evidence  offered  by  the  plaintifis, 
to  wit:  the  deeds  to  Bom ulus  F.  Sanders,  his  Honor  was  of 

•  opinion  that  the  effect  of  these  deeds  depended  npon  the 
fact  whether  the  said  Romulus  was  a  hona  fide  purchaser 
from  Jesse  A.  ^Sanders,  without  notice  of  the  fraud  estab- 

>lished  by  the  verdict  of  the  jury;  and  that  this  fact  could 
not  be  determined  adversely  to  Romulus,  so  as  to  defeat  the 
conveyances,  without  giving  him  an  opportunity  of  defending 
his  rights.    As  this  had  not  been  done,  and  as  the  existence  ot 

i^eprimafaoie  title  had  been  brought  to  the  notice  of  the  * 
Oonrt  by  the  plain ti£b  themselves,  his  Honor  was. of  opinion, 

I  and  80  decided,  that  they  were  prednded  from  recoverbg 
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m  this  action  that  portion  of  the  land  conveyed  as  above  set 
ont  to  Romulns  F.  Sanders.  To  this  ruling  the  plaintiffs  ex- 
cepted. 

Defendants  moved  for  a  rnle  for  a  new  trial  ^  granted,  and 
rule  discharged.  Judc^ment  for  plaintiffs  for  all  the  land 
claimed,  except  the  portion  conveyed  by  Jesse  A.  to  Romulus 
F.Sanders.  From  this  judgment  defendants  (and  plaintiffs) 
appealed. 

JPemberton  and  ^eil  McKay ^  for  appellants. 
JBaUle  c&  Son^,  contra. 

Peabson,  C.  J.  Appeal  hy  def&ndam,U,  Motion  for  venire 
de  novOy  for  error. 

1.  Because  his  Honor  erred,  in  ruling  that  the  sale  made  by 
the  sheriff  on  Friday  of  the  first  week  of  the  term  of  the 
Court  was  valid. 

We  concur  in  the  conclusion  of  his  Honor.  The  exception 
rests  upon  the  construction  of  the  act  of  1869-70,  ch.  215, 
^'  Sales  (of  land)  shall  be  during  the  first  three  days  of  the 
term  of  the  Superior  Court,  &c."  If  the  bidding  had  not 
been  opened  until  Friday  of  the  first  week  of  the  term,  it  may 
be  that  the  sale  would  not  have  been  held  to  be  valid,  but  the 
bidding  was  opened  on  Monday,  of  the  term,  and  the  sale  was 
postponed  by  public  announcement,  from  day  to  day,  for  the 
want  of  bidders  until  Friday.  So  in  contemplation  of  law  the 
sale  was  made  on  Monday  of  the  term.  This  view  is  not  only 
supported  by  common  sense,  but  is  settled  by  many  cases  in 
our  Courts  to  support  the  title  of  purchasers  at  sheriff  sales  on 
the  distinction  between  things  relating  to  the  power  of  the 
(sheriff,  and  things  only  directory  in  regard  to  which  he  may 
be  sued  for  damages,  as  for  not  advertising  ^'  in  two  or  more 
places,  &C,"  purchasers  not  being  required  to  see  to  matters  of 
mere  detaiL 

2.  The  finding  of  the  jury,  'Uhat  the  deed  executed  by 
Aaion  Sanders  to  his  son,  Jesse  Sander%  was  not  hofia  fide^ 
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but  was  fraudulent  and  done  with  piirpose  to  defraud  hie  credi- 
tors, disposes  of  the  other  points  made  in  the  cnee  on  the  part 
of  the  defendants ;  for  bow  can  Romulus  F.  Sanders,  who 
claims  under  Jesse,  the  fraudulent  donee,  stand  upon  fairer 
ground  than  he  does,  except  as  a  pnrdiaser  for  valuable  consid- 
eration and  without  notice  of  the  fraud  attempted  to  be  done 
by  the  said  Jesse  and  his  father,  the  defendant  Aaron  ?  There 
was  no  evidence  of  his  being  an  inndcent  purchaser. 

3.  The  motion,  that  because  Smithermau,  one  of  the  plain- 
tiffs, made  a  bid  for  tire  land,  when  it  was  offered  for  sale  un- 
der an  execution  in  his  favor,  as  the  property  of  Jesse  ganders, 
who  now  stands  convicted  as  a  fraudulent  donee  of  a  dishonest 
debtor,  he  is,  on  the  idea  of  an  equitable  estoppel,  not  to  be 
allowed  to  show  the  truth,  and  that  in  fact  the  land  as  against 
the  creditors  of  Aaron  Sanders,  continued  to  be  his  property, 
is  so  much  at  variance  with  all  sense  of  justice  that  it  cannot 
be  entertained  for  a  moment.  Had  Stridor,  who  bought  the 
land  when  it  was  sold  as  the  property  of  Jesse  Sanders,  insti- 
tuted proceedings  on  the  ground  that  he  was  misled  and  in- 
jured by  the  fact  that  Smitherman  bid  for  the  land,  a  question 
might  have  been  presented  as  in   Williams  v.  Mason. 

But,  as  the  matter  now  stands,  Strider  is  not  in  the  case. 
He  has  never  taken  a  deed  for  the  land,  and  if  any  inference 
can  bo  drawn  from  the  verdict  of  the  jury,  the  omission  to  do 
so  was  by  reason  of  the  fact  that  Jesse  Sanders,  under  whom 
he  derived  title,  was  not  a  hona  fide  purchaser. 

Our  conclusion  is,  that  none  of  the  exceptions  of  the  defen- 
dants are  well  taken,  and  that  the  motion  for  a  venire  de  novo 
was  properly  refused. 

Feb  Oubiam.  Judgment  aflSrmed. 


i 


JANUARY  TERM,  1874.  277 


Wadb  and  Smithbbman  tr.  Saundbbs  et  al. 


CL  C.  WADE   and   NOAH  SMITHERMAN  «.    AARON   SANDERS 

and   others. 

A  purchaser  at  a  Sheriff's  sale,  as  against  the  defendant  in  the  execution 
who  withholds  possession,  is  entitled  to  recover  as  of  course ;  and  the 
debtor  cannot  justify  his  act  of  refusing  to  give  up  the  possession  on 
the  ground  of  the  title's  being  in  a  third  person. 

This  is  the  same  as  the  preceding  case,  in  which  the  facts  are 
ftilly  stated.  In  the  preceding,  the  appeal  of  the  defendants  is 
x^onsidered ;  this  comes  up  upon  the  appeal  of  the  plaintiffs. 

JSatde  &  Son^  for -appellants. 
Pemherton  and  NeiU  McKay ^  contra. 

Pearson,  C.  J.  Appeal  hy  plaintiffs.  An  action  Is  insti- 
tuted by  a  purchaser  at  STierift's  sale,  against  the  defendant  in 
the  execntion,  to  recover  posession  of  the  land  and  damages  for 
^thholding  it.  The  right  of  tLe  plaintiff,  to  have  judgment, 
as  a  matter  of  course^  had  been  long  settled  by  the  cases  in 
this  State.  But  notwithstanding  this  well  established  prin- 
-ciple,  the  counsel  of  the  defendant  (»ffered  to  read  in  evidence 
*  a  deed  by  which  the  debtor  purported  to  convey  the  land  to 
liis  son  Jesse  A.  Sanders,  prior  to  the  sale  made  by  the  sheriff. 

His  Honor  instead  of  rejecting  the  evidence  and  directing  a 
verdict  for  the  plaiiitiffs,  as  a  matter  of  course,  complicates  the 
case,  by  a  suggestion^  that  if  the  son  was  made  a  party  the  evi- 
-dence  would  be  admitted  ;  thereupon  Jesse  A.  Sanders  is  made 
a  party  defendant,  this  was  objected  to  on  the  part  of  the  plain- 
tiffs, but  was  allowed  by  his  Honor,  on  what  is,  in  tlie  opinion 
of  this  Court,  a  misconception  of  the  true  meaning  and  pur- 
pose of  sec.  61,  C.  C.  P.,  to  which  he  mates  reference. 

We  can  see  nothing  in  that  section  which  leads  to  tbe  con- 
clusion, tliat  it  means  to  expunge  the  well  settled  rule  of  our 
CJonrts  "  a  purchaser  at  sheriffs  sale,  as  against  the  defendant 
in  the  execration  who  withholds  possession  is  entitled  to  recover 
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as  of  course,  and  the  debtor  cannot  jubtify  his  actot  refusing  to 
give  up  the  posteseion,  on  thegroni.vi  of  title  i?»  a  third  person.'* 
It  is  true,  the  wording  of  this  section  is  very  broad,  "  any 
person  may  be  made  a  defendeiit,  who  claims  an  interest  in  the 
coni/r(yoersy,  adverse  to  the  plaintitf."  We  are  of  opinion  his 
Honor  erred  in  supposing  these  words  to  mean  "any  person 
who  claims  an  interest  in  the  thing  which  is  the  subject  of 
controversy.  This  distinction  makes  all  the  ditfercnce  in  the 
world,  for  the  controversy  between  the  plaintifl's  and  the  origi- 
nal defendants  !Noab  Sanders  and  his  tenant  Morton,  was  m 
regard  to  the  posession  of  tlie  land,  and  any  claim  which  Jess© 
Sanders  set  up  to  the  land,  was  outride  of  this  controversy^ 
and  could  not  in  manner  be  eflfected  by  the  judgment  in  this. 
case,  under  the  uiaxim  "r^  iiiter  alias  acta^  So,  Jesse  San- 
ders had  no  concern  with  this  controversy,  as  constituted  by 
the  summons  and  complaint,  and  making  him  a  delendant,  re- 
sulted in  a  complication,  not  necessary  for  the  determination  of 
the  controversy  involved  by  the  case  as  at  first  constituted* 
Had  the  complaint,  used  demanding  judgment,  for  the  pobsea- 
sion  of  the  land  and  damages  for  withholding  it;  also,  de- 
manded judgment,  that  the  deed  by  the  debtor  Aaron,  to  hi& 
son  Jesse  should  be  cancelled  on  the  ground  of  its  being  a 
cloud  upon  the  title  of  the  plaintilis,  then  Jesse  would  have 
Lad  an  interest  in  the  controversy  and  would  have  been  a 
necessary  j^arty,  but,  as  the  action  was  on  the  part  of  a  pur- 
chaser at  sln^ritis  sale  against  the  defendant  in  the  execution,  to 
recover  possession  of  the  land,  the  construction  of  his  Honor, 
on  61  section  C.  C  P.,  that  any  outsider  may  be  made  a  party 
defendant,  and  by  force  of  his  alleged  claim  of  title,  change 
the  controversy  made  by  the  action,  into  another  controversy, 
in  regard  to  the  bona  fides  of  a  deed — is  a  latitude  of  con- 
struction for  which  we  find  no  warrant  in  the  books.  The 
other  clauses  of  sec,  61,  are  mere  corrallarys  of  ^he  first  clause, 
and  show  our  construction  to  be  right,  and  the  only  one  that 
can  be  made  at  all  consistent  with  the  due  administration  of 
justice. 
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The  verdict,  convicting  Je.^ee  A.  Sanders  of  fiaud,  purs  a 
'' quietus "  on  him;  and  as  might  have  heen  supposed  on  any 
person  deriving  title  under  him,  but  his  Honor  still  leaning  on 
sec.  61,  C.  C.  P.,  refuses  to  give  the  plaintiffs  judgment,  ex- 
cept lor  the  part  of  the  land  not  conveyed  by  two  deeds  of 
Jesse  to  Romulus  Sanders.     That  is  one  question. 

We  do  no  not  concur  in  the  ruling  of  his  Honor,  but  we  ap- 
prove of  his  fairness,  in  stating  the  case  so  as  to  give  the  plain- 
tiffs, a  "  status "  or  "  stand  point "  upon  which  to  move  to 
modify  the  judgment. 

We  have  not  been  able  to  perceive  the  force  of  his  Honor's 
reasoning  in  regard  to  the  legal  effect,  of  the  two  deed?,  of 
Jesse  to  Romulus  Sanders — or  how  the  legal  effect^of  the  d'^eds 
could  be  at  all  affected  by  the  fact  that  the  "  existence  of  this 
prima  fdcie  title,  had  been  brought  to  the  notice  of  the  Court 
by  the  plaintiffs  themselves."  Had  the  plaintiffs  deniHiuled 
judgment,  that  these  two  deeds  be  cancelled  in  order  to  ren^.cve 
a  cloud  from  the  title — then  Romulus  F.  Sanders  would  liave 
been  a  necCv^sary  party,  and  although  the  deed  from  Aaron  to 
Jesse  was  deemed  void  still  Romulus  would  be  allowed  to  pro- 
tect his  title,  by  showiiig  that  he  was  a  bmia  fide  purcha8(?r, 
for  valofible  consideration,  without  notice  of  the  fraud  that 
vitiates  the  deed  to  Jesse,  but  the  onus  pi'dbandi  would  have 
been  on  him,  and  prima  facie  his  title  would  be  affected  by 
the  same  infirmity.  It  is  sufficient  however  to  saj',  no  such 
judgment  was  demanded,  and  the  existence  of  these  two  deeds, 
whether  brought  to  the  notice  of  the  Court,  by  the  plaintiffs 
or  in  any  other  mode,  cannot  have  the  legal  effect  to  deprive 
the  plaintiffs  of  their  right  to  demand  judgment  for  the  pos- 
session of  all  of  the  land,  leaving  to  Romulus  the  privilege  of 
asserting  his  title,  hereafter,  uneffected  by  the  judgment  in 
this  case. 

The  judgment  will  be  modified  so  that  the  plaintiffs  may 
have  posession  of  all  'f  the  land  embraced  by  the  sherilFs 
deed,  and  the  plaintiff  will  have  judgment  for  costs. 

Peb  Curiam.  Judgment  accordingly. 


280  IN  THE  SUPREME  COURT. 


HuMPHBBT  Ex'r.  V.  Wadb  Ex*r.  et  al. 


D.    A.    and   L,    W.    HUMPHREY,   Exec^rs.    &c.    f>.  R.  W.  WADE, 

Exec*r.  and  others. 

The  jurisdiction  conferred  on  our  former  Courts  of  Equity  by  the  ordi- 
nance of  the  28d  of  June,  1866  in  favor  of  creditors  following  assets 
into  the  hands  of  frjiudaleat  alieaee^,  is  concurrint  with  that  given  to 
Courts  of  law  by  chap.  46,  sees.  44,  et  seq.  of  the  Rev.  Code. 

Statutes  which  tnerely  give  affirmative  by  jurisdiction  to  one  Court  do 
not  oust  that  previously  existing  in  another  Court. 

{Barnwell  v.  ThreadgiU,   5  Ired.   Eq.   86 ;   Carr  v.  FeaHngton^  63  N.  C. 
Rep.  cited  and  approved.) 

This  was  a  motion  to  dismiss  a  bill  pending  in  this  Court. 
The  facts  in  relation  thereto  and  which  are  pertinent  to  the 
decision  of  the  Court,  are  fully  stated  in  the  opinion  of  J^istice 
Settle. 

Smith  (&  Strong^  for  the  plaintiff. 

Battle  (&  Soriy  and  Uubbard^  for  defendants. 

Setple,  J.  This  is  a  bill  in  equity,  (under  the  old  system) 
founded  upon  the  17th  section  of  the  ordinance  of  June  23, 
1866,  which  declares  ''that  any  creditor  attempted  to  be  de- 
frauded as  set  forth  in  section  1,  chapter  50,  Ilevised  Code, 
(which  is  the  statute  of  13  Eliz.,)  may,  without  obtaining  jndg- 
ment  at  law,  file  his  bill  in  equity,  and  said  Court  is  hereby  au- 
thorized and  empowered  to  direct  proper  issues  to  be  made  up 
and  tried,  and  to  make  such  orders  and  decrees  as  to  right  and 
justice  may  appertain  ;  and  said  proceeding  shall  not  affect  the 
creditor's  right  to  proceed  at  the  same  time  at  law." 

The  plaintiffs,  as  executors  of  William  Humphrey,  deceased, 
charge  that  one  Robert  White,  being  indebted  by  bond  to  their 
testator,  in  the  sum  of  $3,471.50,  fraudulently  conveyed  his 
property,  both  real  and  personal,  with  small  exceptions,  to  the 
defendants,  Saunderlin  and  Venters,  with  intent  to  hinder,  de- 
lay and  defraud  creditors,  and  they  seek  to  subject  the  same  to 
the  satisfaction  of  the  debt  due  the  estate  of  their  testator. 

At  January  Term,  1871,  of  this  Court,  certain  issues  were 
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made  up,  from  the  pleadings,  and  ordered  to  be  sent  to  the  Su- 
prior  Court  of  the  county  of  Onslow,  to  be  submitted  to  a 
jury.  These  issues  have  never  been  tried,  but  the  defendants 
now  move  to  dismiss  the  bill  for  want  of  jurisdiction. 

The  learned  counsel  for  the  defendants,  bowing  to  the  au- 
thority of  Carr  v.  Ifearington^  63  N:  C ,  560,  admits  that  this 
bill  could  be  maintained  against  a  living  creditor;  but  he  says 
that,  as  Robert  White,  the  debtor,  died  before  the  filing  of  this 
bill,  the  case  is  altered ;  and  that  as  the  act  of  1846,  Revised 
Code,  chap.  46,  sec.  44  ch,  seq,^  gives  as  complete  a  remedy  at 
law  as  could  be  obtained  in  equity,  the  jurisdiction  of  a  Court 
of  Equity  is,  of  course,  excluded. 

Frauds  and  trusts  are  peculiarly  the  objects  of  equity  juris- 
diction ;  and  although  the  relief  sought  may  possibly  have  been 
under  the  act  of  1846,  supi^a^  yet  that  remedy  is  only  cumula- 
tive, and  does  not  oust  thp  jurisdiction  of  equity,  to  follow 
assets  into  the  hands  of  volunteers  or  fraudulent  alienees. 

It  is  said  in  Barnwell  v.  l^hreadgill^  5  Ired.  Eq.  86,  in  an- 
swer to  the  suggestion  that  a  bill  ought  not  to  lie,  because  the 
statute  gives  a  remedy  at  law ;  "  that  is  but  a  cumulative  legal 
remedy,  not  so  etfeetual  in  many  cases  as  that  in  equity,  v  here 
accounts  may  be  taken,  all  parties  in  interest  brought  before 
the  Court,  and  the  decrees  enforced,  not  only  by  execution,  but 
by  process  for  contempt. 

Besides,  the  rule  of  construction  is  settled,  that  statutes, 
which  merely  give  affirmatively  jurisdiction  to  one  Court  do 
not  oust  that  previously  existing  in  another  Court. 

There  is  nothing  incongruous  in  concurrent  jurisdictions; 
and  therefore,  that  ot  the  Court  of  Equity,  or  of  the  higher 
courts  proceeding  according  to  the  course  of  the  common  law, 
is  never  taken  away  but  by  plain  words,  or  as  plain  intend- 
ments." 

This  case  is  cited  with  approbation  in  Oliveina  v.  the  Uni- 
versity, Phil.  Eq.  69.  The  motion  to  dismiss  is  not  allowed. 
The  issues,  heretofore  approved  by  this  Court,  must  be  sub- 
mitted to  a  jury. 

Peb  Curiam.  Motion  dismissed. 
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nee  e.  L.  H.  LA.WRENCB  and  others. 


lie  death  of  the  principal  in  a  Sheriff's  bond, 
i  the  auretieB,  when  the  original  si 


jfore  his  Honor,  Moore,  J.,  at  the  July 
ii  Mecklenbqro  Superior  Court, 
ties  on  the  oflifial  bond  of  a  deceaeed 
[injing  that  the  summons  iu  this  case 
n.  IIU  Honor  found  the  allegations  to 
e  proeeedingSj  when  the  plaintiffs  ap- 

are  stated  in  the  opiaioD  of  the  Court. 

irown,  for  appellant. 
'ance  tfe  Dowd,  contra, 

:  iPBued  against  Lawrence  and  liis  sure- 
:id  as  sheritf,  and  service  was  acknowl- 
iit  there  was  no  serviee  npon  the  defen- 
Blies.  Lawrence  died,  and  after  the  euit 
id  diBcuiitiiiued  as  to  the  defendants,  a 
tlie  deleiidants  to  make  them  parties  in 
■I,  hut  which  was  then  oiit  of  existence. 
icr  we  could  not  treat  the  summons  to 
ginal  summons,  and  treat  the  complaint 
insC  them,  or  else  allow  a  complaint  to 
1  go  on.  But  tiie  objection  is,  that  it 
costs,  which  have  accumulated  in  a  case 
parties,  and  besides  it  might  deprive 
se  which  they  would  have  in  a  new  suit. 

Judgment  affirmed. 
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BURROUGHS  &  3PH1NG8  and  M.  N.  HART   v, 
CHARLOTTE. 

The  assigiiee  of  non^negotiable  or  diabonored  notes, 
protested  for  non-payment,)  takes  them  subject  tc 
hir  assignor,  whether  he  knows  of  them  or  not. 

{Martin  v.  Riehardton,  68  N.  C.  Rep.  255,  cited  and 

CiTii,  ACTION,  tried  before  Moore,  X.  at  t 
Term,  1H73,  of  Mecklenburq  Superiur  Ooi 
lowing  Cabe  aobeed. 

A.  M.  N.  Taylor  was  indebted  by  note  to 
*  pay  oS  tbo  same,  purcbased  certain  bank  bill 
detendant,  the  Bank  of  Charlotte,  which  bill 
herein  sued  on  ;  that  Taylor  paid  for  these  t 
the  dollar,  and  in  order  to  raise  tbc  mooey  tl 
note  to  the  First  National  Bank  of  Oliarlot 
bills  as  collateral  security,  on  tbe  29th  Maj 
This  note  remained  unpaid  for  about  twelve 
tbe  meantime  becoming  insolvent  and  unat 
note  due  to  the  First  National  Bank.  This  I 
sell  the  bills  deposited  with  it  or  collateral,  wl 
with  Iho  plaintiff  Hart  to  sell  him  the  bills,  I 
to  takts  np  Taylor's  note  in  tbe  First  Natio 
Btitntiiig  his  own  therefor.  This  was  done 
the  bank  assenting  to  the  arrangement, 
plaintiff  had  since  been  paid.  Taylor  had 
the  dollar  on  the  amount  of  bis  purchase  of  i 
cents  thereof  remaining  unpitid,  was  to  be  ) 
ceeds  of  his  note  given  to  tbe  First  Nation 
time  Taylor  sold  the  bills  to  Hart,  he,  Taylni 
the  Bank  of  Charlotte,  the  defendant  here! 
about  equal  to  that  of  said  bills,  which  de 
that  payment  of  these  bank  bills  bad  been 
banks  of  Charlotte,  and  the  same  protested 
That  whilot  these  bills  were  deposited  with  ) 
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teral,  Taylor  told  the  CaBliier  of  the  Bank  of 
detcndant,  that  he  controlled  some  of  their  bills, 
expected  to  settle  his  indebted tiesB  to  rhem  ;  that 
iver  had  tlie  control  uf  t.ie  notes  eiied  on,  bnt 
J  deposited  with  J.  H.  MtiAden,  of  the  First  Na- 
rom  whom  Taylor  purchased  them,  agreeitig  with 
t  the  bills  ehould  be  retained  as  collateral  seciii- 
'n  note,  as  above  Bet  forth. 

ffs,  Biirronghs  &  S\<rh\g»,  advanced  the  money  to 
1  note  to  the  First  National  Bank,  and  received 
as  collateral  security  tor  their  debt  due  fruoi 
!  claims  a  lien  on  tJic  same, 
e  time  of  his  purchase  of  the  said  bank  notes, 
pon,  was  aware  of  Taylor's  indebtedness  to  the 
i  Bank  of  Charlotte,  upon  which  he  was  a  surety, 
knowledge  of  any  other  indebtedness;  that  he 
Kclnsive  owner  of  said  bank  notes,  subject  to  the 
lat  the  bank  notes  or  bills  were  payable  to  bearer. 
the  institution  of  this  suit,  Hart,  under  an  order 
applied  $2,908.67  and  interest  of  said  protested 
liich  were  sealed  np  in  a  package,)  in  payment  of 
to  the  I'ank  of  Charlotte,  the  defendant,  as  surety 
liich  debt  had  beon  reduced '.o  judgment ;  and 
]ills  whch  Hart  seeks  to  recover  in  this  actioD, 
$l<i'iO,  is  the  rcaidne  of  said  protested  bills.  The 
r  to  the  Bank  of  Charlotte  is  unpaid,  and  has 
to  judgment,  (January  Term,  1872,)  amounting 
md  interest. 

"t  is  of  opinion  that  the  indebtedness  of  Taylor  i£ 
ist  the  demand  of  the  plaintiiis,  then  judgment 
ered  in  favor   of  defendant  ;  otherwise  for  the 

being  of  opinion  for  the  plaintiffs,  gave  jnd/i[- 
igly,  from  which  defendant  appealed. 
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WiUon  (&  Son,  for  appellant. 
Jones  dk  Johnston,  contra. 


RoDMiN,  J,  This  Action  is  brought  to  recov 
bilU  issued  by  tlie  defendant. 

The  defence  is  that  the  bills  sued  on  were,  wh 
brought,  and  for  sometinne  before  had  been,  in 
ertj  of  Taylor,  who  ^vas  a  debtor  to  the  bank,  ai 
to  apply  them  in  payment  of  his  dc'bt  to  the 
bant  agreed  to  receive  them  ;  and  the  defendant 
mcnt,  that  the  debt  of  Taylor  be  set  off  againsi 
mand  on  the  bills. 

It  will  probably  be  admitted  that  if  Taylor  hi 
interest  in  the  notes  sued  on,  which  he  itcquir 
chase  from  McAden,  the  set-off  pleaded  won] 
good  answer  to  the  action  to  the  extent  of  his  ii 
■what  was  Taylor's  interest?  It  was  what  inighi 
the  payment  of  his  note  to  the  First  National  1 
the  bank  bills  were  pledged  as  collateral.  Tht 
the  pledge  were  parts  of  one  transaction.  As 
bought  for  sixty  cents  in  the  dollar,  and  Tayl 
ten  cents,  his  estate  may  be  taken  for  the  presei 
one  sixth.  Taylor  assigned  all  his  interest  to  H 
is  not  said  to  have  paid  any  consideration  bcyon 
payment  of  Taylor's  debt  to  the  First  Natio 
Bnrroughs  &  Springs  paid  no  more  when  they 
Hart. 

The  qaestion,  then,  is,  did  Hart  take  Taylor' 
from  its  liability  to  be  set  off  by  Taylor's  debt  to 
The  answer  alleges  that  Taylor  agreed  with  the 
the  bank  bills  should  be  set  off  against  his  del 
states  that  Taylor  purchased  them  for  that  purp 
not  clearly  state  that  he  agreed  with  the  defen 
feet.  It  it  had,  the  case  wonld  have  reseml 
Bichards&n,  68  N.  C,  255.  The  caae  states 
while  Taylor  owned  an  intereet  in  the  bank  t 
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idant  bank,  that  ho  owned  eome  of  its  bills 
cted  to  pay  oS  his  indebted neee.  Wo  think 
liat  tho  defendant  acceded  to  the  offer,  and 
ronght  within  Martin  v.  Hickardson.  It 
I  that  Hart  had  no  knowledge  of  Tajlor'e 
!  debt  now  pleaded  by  the  defendant.  The 
nee  of  non-negotiabio  or  dishonored  notes 
led  on  were,}  takes  them  subject  to  all  equi- 
Bignor  whether  he  knows  ot  them  or  not. 
.  toitk  Taylor's  estate  (supposed,  for  coo- 
-sixth)  subject  to  the  defendant's  right  of 
ar.  As  to  the  other  five-sixths,  he  was  not 
dor,  who  never  had  any  beneficial  interest 
r  the  First  National  Bank. 

of  discussion,  we  have  aesuined  Taylor's 
at  one-sixth.  His  real  interest,  however, is 
ifier  the  bills  are  converted  into  money,  or 
y  ascertained,  and  the  lien  which  the  First 

is  paid  otf  to  its  assignee.  The  bills  taken 
I  pnrpose  of  paying  his  debt  as  surety  for 
purpose  of  ascertaining  Taylor's  interest  in 
,  to  be  counted  among  them.  Those  bills 
irt  in   his  own  exoneration,  and  such  pay- 

the  right  of  the  defendant  to  have  the  en- 
lor  set  off  against  his  debt  to  it. 
d,  and  case  remanded  to  be  proceeded  in,  &c. 

Judgment  reversed. 


JANUARY  TERM,  1874.  287 


Smith  v»  McIlwaine. 


SAMUEL  P.  SMITH  ».  JAMES  D.  McILWAINE. 

A  plaintiff  being  examined  in  his  own  behalf,  and  swearing  that  the  de^ 
fendant  promised  to  pay  a  certain  debt — ^the  defendant  swearing  that 
he  made  no  such  promise,  both  witnesses  being  of  equal  credibility,  is 
not  entitled  to  have  the  jury  charged  by  the  Court,  that  as  a  rule  of 
eridence,  the  positive  testimony  was  entitled  to  more  weight  than  the 
negative  testimony. 

8nch  role  is  subject  to  so  many  exceptions,  as  not  to  be  of  much  prac> 
Ideal  use;  and  if  carelessly  administered,  may  work  much  mischief. 

{Ebnddrsan  v.  Crause^  7  Jones  623,  cited  and  approved.) 

OiviL  ACTION,  (for  the  recovery  of  a  promisory  note,)  tried 
before  Moore,  J,,  at  the  (July)  Special  Term,  1873,  of  the  Su- 
perior Court  of  Mecklenburg  County. 

The  defendant  made  a  note  for  $400,  payable  to  one , 

who  assigned  it  for  value  to  H.  B.  Williams.  After  the  ae- 
signment,  Williams  was  declared  a  bankrupt,  and  his  assignee 
transferred  the  note  to  the  plaintiff,  for  value.  The  defendant, 
after  the  assignment  to  the  plaintiff*,  was  also  adjudicated  a 
bankrupt,  and  has  been  regularly  discharged. 

The  plaintiff,  examined  as  a  witness,  testified,  that  after  de- 
fendant had  been  declared  a  bankrupt,  he  met  him  in  Char- 
lotte, and  informed  him  of  his  having  purchased  the  note, 
which  he  exhibited  to  defendant  at  the  time  ;  and  that  the  de- 
fendant, remarking  it  was  a  just  debt,  promised  to  pay  it« 
though  he  could  not  pay  it  on  that  day ;  that  this  conversation 
occurred  before  the  date  of  the  defendant's  discharge. 

The  defendant,  as  a  witness,  swore  that  no  such  conversa- 
tion ever  took  place  as  that  testified  to  by  the  plaintiff,  but  that 
he,  the  defendant,  positively  refused  to  pay  the  note. 

The  plaintiffs  counsel  asked  the  Court  to  charge  the  jury, 
that  where  two  men  of  equal  credibility  testified,  the  one,  that 
a  certain  conversation  took  place  between  them,  and  the  other, 
testified  that  no  such  conversation  did  take  place,  that,  as  a 
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-vidence,  the  affirmative  tCBtiinony  ie  enticled  to  more 
an  the  negative. 

jiior  dedincid  so  lo  charge;  but  instructed  the  jury, 
eet  tu  verbal  ndmissionB,  euch  aa  those  testified  to, 
lid  be  received  with  great  caution,  Tlie  Conrt  read 
enlcaf,  the  rule  applicable  to  the  evidence  introduced, 
:  "  With  respect  to  all  vcrlial  Adniifsinns,  they  ought 
sived  with  great  caution.  The  evidence  consisting  as 
I  the  mere  repetition  of  oral  elatements,  ia  subject  to 
)crt'ccliun  and  iniBlakc ;  the  party  liiinecif,  either  being 
liEinfunned,  or  not  Iiaving  clenr!y  cxpreBsed  his  own 
or  the  witncds  having  misunderstood  him.  It  fre- 
appe:is  also,  that  the  witness  by  unintentionally  al- 
!W  of  the  expressions  really  used,  gives  an  effect  to  the 
completely  at  variance  with  what  the  party  actually 
But  when  the  admission  is  deliberately  made  and 
identitied,  the  evidence  it  affords  is  often  of  tliemoet 
■y  nature," 

inor  then  charged  the  jury,  that  the  promise  to  bind 
dant,  must  be  a  distinct  and  unequivocal  promise  to 
iwithslauditig  his  discharge  in  bankrnptcy.  Hie 
en  read  the  case  of  Parley  v.  KeUy,  as  to  the  nature 
miise  required  to  bind  the  defendant;  and  charged 
that  if  they  believed  the  plaintiff's  account  of  the 
n  was  correct,  they  should  find  a  verdict  for  hira  ,  if 
ved  the  defendant's  account  was  correct,  they  should 
diet  for  him.  And  that  on  the  whole  case,  unless 
iff  should  satisfy  them  by  a  preponderance  of  evi- 
conld  not  recover 

was  a  verdict  for  the  defendant.  Jtidgnient  and  ap- 
le  plaintiff. 

He  t&  Bailey,  Jones  tfe  Johnston  and  Dowd,  for  ap- 

<&  Son,  contra. 
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Rbade,  J.  The  plaintiff  swore  tliat  the  defendant,  after  be 
had  been  declared  a  bankrupt,  and  before  bis  discbarge, 
acknowledged  tbe  plaintiff's  debt,  which  was  pre-existing,  to  be 
dne,  and  promised  to  pay  it.  And  that  this  was  in  a  conversa- 
tion between  him  and  the  defendant  The  defendant  swore 
that  he  had  made  no  snch  promise. 

Tbe  plaintiff  asked  his  Honor  to  charge  the  jnry,  that,  *^  as 
a  rule  of  evidence,  the  positive  testimony  was  entitled  to  more 
weight  than  the  negative  testimony."  His  Honor  declined 
the  charge,  and  the  defendant  had  a  verdict. 

It  is  laid  down  as  a  general  rule,  that  positive  testimony  is 
to  be  believed  rather  than  negative  testimony.  Henderson  v. 
Grouse^  7  Jones  R,  623:  but  it  is  subject  to  so  many  excep- 
tions, as  not  to  be  of  much  practical  use ;  and  if  carelessly  ad- 
ministered, may  work  much  mischief.  An  illustration  of  the 
rule  wonld  be  this  :  A  swears  that  he  was  at  church  on  Sun- 
day and  that  B  was  there.  G  swears  that  he  was  there  also, 
and  that  B  was  not  there.  A  is  to  be  believed  rather  than  0, 
because  A  might  have  seen  B  there,  and  C  might  not  have 
aeen  him,  although  he  was  tbere.  In  this  way  the  testimony 
is  reconciled^  without  attributing  corruption  to  either  of  the 
witnesses.  But  suppose  A  swears  that  B  was  at  church,  and 
B  is  introduced  as  a  witness,  and  swears  that  he  was  not  there. 
Is  A  to  be  believed  rather  than  B  upon  the  idea  that  his  testi- 
mony is  positive,  and  that  the  testimony  of  B  is  negative }  Of 
coarse  not.  It  would  seem  to  be  the  other  way.  It  is  scarcely 
possible  that  B  can  be  mistaken.  Failure  of  memory  alone 
oould  acconnt  for  his  mistake.  But  A's  mistc^e  m^ht  be  ac- 
connted  for  in  many  ways, — his  memory  might  be  at  fault,  he 
might  have  confounded  one  time  with  another^  mistaken  some 
other  person  for  B,  &c  So  here,  the  pl^ntiff  swears  he  had 
a  certain  conversation  with  the  defendant,  in  which  defendant 
promised  to  pay  him  a  debt  ^  the  defendant  swears  there  was 
no  snch  conversation,  and  that  he  smade  no  snch  promise.  As 
to  whether  there  was  a  conversation,  they  wonld  seem  to  stand 
on  equal  footing.    I^r  aught  diat  we  omdi  see,  the  imagination 

19 
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of  the  plaintiff  waB  M  apt  to  create  tlie  fact,  as  the  memory  of 
the  detundftnt  wa»  to  loose  it.  And,  admitting  that  there  na* 
a  conversation,  then,  as  to  whether  the  defendant  made  the 
promise,  would  seem  to  depend  iiwre  npoa  the  det'ondant'd 
testimony  than  the  plaintiff's.  Tie  plaintiff  may  have  misun- 
derstood what  the  defendant  enid;  or,  it'  he  underetood  hia 
words,  he  might  have  misnnderstoud  his  meaning.  The  de- 
fendant was  as  apt  to  remember  wliat  be  said,  and  cert^.inly 
much  more  apt  to  know  what  he  meant.  And  when  to  this  is. 
Added  the  fact,  that  the  defendant  whs  at  that  very  time  trying 
to  get  clear  (^  the  debt,  it  would  Beem  that  his  Honor  was  very 
well  jnstified  in  refnsing  to  apply  tiie  general  r»le  to  this  par- 
ticnlar  case. 

His  Honor  chaiged  the  jury,  that  "  with  regard  to  verbal 
adtniseions,  such  as  those  testified  to  by  the  plaintiff,  they  ought 
to  bo  r^eived  with  great  caution."  And  then  he  read  from 
Qreenleaf  on  Evidence,  where  that  is  laid  down  and  the  reason 
given  for  it. 

Tbe  objection  to  this  eharge,  as  we  understood  the  plaintiff** 
counsel,  was  not  so  mnch  that  it  was  wrong  as  a  principle  of 
evidence,  as  that,  in  this  case,  it  was  one-sided  ;  that  he  onght 
also  to  have  cautioned  tbe  jnry  against  the  defendant's  state- 
ment. The  answer  is,  that  the  defendant  had  not  made  any 
statement  detailing  the  admissions  or  declarations  of  the  plain- 
tiff; or  of  the  conversation  between  him  and  tbe  plaintiff.  He 
h.X'l  .  ::aply  denied  that  there  was  any  such  statement.  So  tliat 
tbe  nile  wonld  have  been  inapplicable,  if  applied  to  the  testi- 
mony of  the  defendant.  His  Honor  said  nothing  to  reflect 
npou  the  character  of  the  plaintiff.  His  remarks  were  as  to 
the  character  of  such  evidence,  by  whomsoever  given  in.  We 
think  the  case  called  for  the  cantion  which  his  Honor  gave  the 
jury.  But  if  we  were  doubtful  of  that,  still  we  would  not  have 
tbe  verdict  disturbed,  because  it  is  manifestly  right. 

The  plaintiff's  prayer  for  instrnctions  admits,  that  tbe  plftiik- 
tiff  and  defendant,  are  "  of  equal  credibility."  They  were  the 
only  witnesses  ezanuned.    The  scales  ware,  therefore,  even. 
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The  plaintiff  could  not  recover  without  a  preponderance.  The 
detenditnt  was  entitled  to  a  verdict. 

There  is  no  error.     Judgment  here  for  the  dotendant  for 
coat. 

Fes  Cdbiam.  Jadgment  affirmed. 


ALICE  PEAR80N  and  others  o.  RICHARD  A. 

The  presiding  Judge,  noder  the  old  Equity  pisctice,  might  or  might 
not  Bnbmit  iseues  to  a.  jury,  as  he  saw  fit ;  and  might  suatua  or  disre^ 
gard  the  finding  of  the  jui;  on  such  issues  as  he  thought  best. 

A  guardian  who,  in  1663,  exchanged  North  Carolina  six  jw  ««nt.  bond* 
for  North  Carolina  eights,  when  his  wards  were  of  full  age,  and  aiteri- 
wards  received  the  semi-annual  interest  on  such  bonds,  and  gave  the 
guardian  their  receipt  for  the  same  when  the  bonds  were  turned  over 
to  them,  is  not  responnble  for  the  same,  though  they  were  loet  by  Hm 
results  of  the  war. 

( GibU  T.  Oiii»,  Philt.  471,  cited,  approved  and  distingoiBhed  from  this.) 

Civil  action,  tried  at  the  Angnet  {Special)  Term,  1873,  of 
Uie  Superior  Court  of  Bowan  connty,  b^  his  Honor,  Jvdffe 
Alberison. 

The  Bait  was  originally  commenced  by  bill,  in  1866,  in  the 
former  Conrt  of  Eqaity  for  Eowau  eoanty,  and  thence  r^rn- 
larlj  transferred. 

Upon  the  hearing,  his  Honor  being  of  opinion  with  the  de- 
ftmdaot,  dismisaed  the  action.  From  this  judgment  plaintiffi 
appealed. 

The  facta  are  stated  in  the  opinion  of  Justice  Rodman.. 

t/i  S.  WUeon,  for  sppellantB. 
FovAs,  contra. 

BoDicAK,  J.    Before  conridering  this  cMe  on  its  merits,  it 
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will  be  proper  to  notice  a  point  made  by  the  counsel  for  the 
plaintiffs,  who  contended  that  there  was  error  in  the  judgment 
because  the  Judge  did  not  submit  issues  of  fact  to  a  jury,  but 
decided  them  himself.  The  action  was  a  bill  in  equity  begun 
in  1866.  In  1870,  on  motion  of  defendant,  the  Judge  ordered 
that  the  issues  ot  fact  be  submitted  to  a  jury,  but  this  does  not 
iippear  to  have  been  done.  Under  the  old  system  it  is  clear, 
itlmt  in  an  equity  case  the  Judge  was  not  bound  to  submit  is- 
sues to  a  jury,  and  if  he  did  he  might  disregard  their  finding. 
This  case  being  governed  by  the  former  practice,  we  think  the 
Judge  committed  no  error  in  disregarding  the  order  he  had 
made  for  a  jury,  and  in  trying  the  issues  himself. 

The  ease,  as  stated  by  the  Judge,  is  substantially  this.  In 
May,  1858,  the  defendant  became  guardian  of  Sophia,  Alice, 
Charles,  and  John  Pearson,  infants.  He  received  notes  and 
money  belonging  to  them  and  soon  after  his  appointment,  pur- 
chased for  them  four  six  per  cent,  bonds  of  the  State  of  North 
Carolina,  of  the  par  value  of  $1,000  cash,  amounting  to  $4,000. 
No  complaint  is  made  of  this  investment. 

In  September  or  December,  1862,  the  defendant  exchanged 
these  bonds  for  North  Carolina  eight  per  cent,  bonds  issued 
during  the  war,  to  a  like  amount.  These  bonds,  of  course,  be- 
come worthless  by  subsequent  events. 

The  several  wards  become  of  age  as  follows  :  Sophia  in  1856 ; 
Alice  in  1860;  Charles  in  1862;  but  whether  before  or  after 
the  exchange  of  bonds  above  spoken  of,  does  not  appear. 

John  died  in  1864,  being  still  an  infant. 

Before  proceeding  to  the  facts  which  constitate  the  remain- 
ing part  of  the  defence,  it  will  becoDvenient  to  panse  here  and 
inquire  whether  the  defendant  had  made  himself  reapon^ble 
to  the  plaintiffs,  by  his  dealing  with  their  property. 

If  at  the  date  of  the  exchange  of  the  bonds  in  September, 
1862,  the  defendant  had  been  the  goardian  of  the  phuntifia, 
inasmuch  as  he  made  the  exchange  in  good  faith,  and  it  cannot 
ibe  said  to  have  been  grossly,  (if  at  all  under  the  circumstancea 
\ihen  eiMting,)  imprudent  or  injudicions,  we  should  be  boand 
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to  Iiold  under  many  decUions  of  Diio  Court  eiuce  18i 
did  nut  make  himBelf  parsonally  liable  for  any  lose 
ciirred  by  means  of  t)ie  exchange. 

As  John  was  then  an  infant,  and  the  defendant  v 
ised,  as  his  guardian  to  act  for  him,  he  is  protected  b 
eiple  of  oitr  former  decieions,  from  any  liability  to 
sentative  on  that  account. 

Two  (or  perhaps  three)  of  defendant's  wards,  ha 
age  before  the  exchange,  which  wo  must  suppose  ^ 
to  the  defendant.  From  that  moment  he  ceased  ' 
gaardian,  &nd  it  was  liis  duty  in  a  reasonable  time 
to  have  put  them  in  pussession  of  their  property  as 
at  that  time.  If  he  retained  it,  it  was  not  as  guard 
an  agent,  constituted  duch  by  their  acquiescence  in 
ing  it,  to  keep  for  their  benefit  nnlil  a  demand,  and 
liver  it  to  them.  The  defendant's  authority  not  beii 
from  the  law  uf  guardians,  is  not  measured  by  it. 
authority  but  what  was  given  him  by  his  principals 
gave  him  no  authority  to  make  the  exchange,  ei 
thereto,  or  by  ratification  afterwards,  he  must  be  hel 
ble  for  all  the  damage  resulting  from  his  nnauth< 
This  view  is  supported  by  the  case  of  OHha  v.  0 
Law,  471.  In  that  case,  the  defendant  as  guardian  o 
held  a  note  against  one  Adams  who  was  solvent.  . 
years  after  ptaiutiff  come  of  age,  viz ;  in  November, 
defendant  collected  the  note  in  Confederate  money 
held  until  it  became  worthless,  and  this  Court  held 
for  the  loss. 

We  consider,  then,  that  as  to  Sophia  and  Alice,  ar 
as  to  Charles,  (depending  on  the  date  of  his  becomi 
^e)  the  defendant  become  liable  at  the  date  of  the 
of  bonds,  for  the  value  of  their  shares  of  the  six  per 
then  given  up,  nnleas  it  appears  that  the  exchange 
with  their  asaent,  or  was  subsequently  assented  to  a 
by  them. 

We  proceed  dow  to  consider  the  remaining  que 
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whether  the  plaintiffs,  being  of  full  age  and  sui  juris,  have 
ever,  in  a  way  and  under  circumstances  to  make  it  binding  on 
them,  assented  to  and  ratified  the  exchange,  and  released  the 
defendant  from  the  consequences  of  it?  It  is  not  alleged  that 
the  defendant  ever  consulted  with  any  of  the  plaintiffs,  or  with 
their  mother  with  whom  they  lived,  respecting  the  excl»ange 
of  bonds  before  the  exchange  was  made.     It  does  appear,  how-  | 

ever,  from  the  finding  of  the  Judge,  that  he  afterwards  in-  ! 

formed  Mrs.  Pearson  of  it,  and  that  he  paid  her  as  aj^out  of 
the  plaintiffs,  semi-annually,  the  interest  on  the  six  per  cent- 
bonds  while  he  held  them,  and  the  interest  on  the  eight  per 
cent,  bonds,  after  he  acquired  them,  np  to  March,  1865.  It 
must  be  inferred  from  this,  that  he  informed  her  of  the  exchange 
soon  after  it  was  made,  and  she  so  states  in  her  depobition. 
The  plaintiffs  lived  with  their  mother,  and  she  appears  to  have 
been  their  agent  to  receive  their  income  from  the  defendant. 
It  can  scarcely  be  doubted,  therefore,  that  the  plaintiffs  were 
informed  of  the  exchange  soon  after  it  was  made.  They  were 
then  not  merely  sui  juris^  but  of  an  age  which  qualified  cliem 
to  judge  intelligently  of  the  act  and  of  their  ricrhts,  ani  they 
expressed  no  dissent,  either  at  the  time  or  afterwards,  until 
shortly  before  the  bringing  of  this  action  in  1866,  but  con- 
tinued knowingly  to  recieve  the  eight  per  cent,  inierest  until 
the  close  of  the  war. 

On  the  19th  May,  1865,  the  defendant  delivered  to  Mrs. 
Elizabeth  Pearson  the  four  eight  per  cent.  bor»ds  and  then  re- 
ceived from  Sophia,  Alice  and  Charles  (John  having  previously 
died)  a  receipt  under  their  seals  in  full  for  what  wab  due  them 
on  the  estate  of  their  father,  Giles  Pearson. 

The  defendant  exhibited  no  account  of  his  guardianship  at 
this  time,  but  no  importance  can  be  attached  to  that,  inasnjucb 
as  it  is  not  claimed  that  he  then  had  anything  in  his  haiid^  re- 
ceived as  guardian  besides  these  bunds.  The  Judge  finds 
"that  there  was  no  deception  or  undue  ujeans  employed  to  ob- 
tain the  receipt,  and  that  it  was  the  voluntary  act  of  the  plain- 
tiffs." 


•Ilr-v- 


JANtTARY  TERM,  1871. 


Albzahdrk^oZ.  v.  Johkbtom  «t  oJ. 


It  cannot  be  donbted,  that  if  deten<lant  had  eoneii 
plaintiffi  (the;  being  of  full  age)  before  the  exchange  < 
and  they  had  aathorised  Mm  to  make  it,  hie  defen 
bave  been  «oiiiplete.  But  a  subseqaeDt  ratification  c 
of  an  agent,  differs  from  a  prior  authority  only  in  this 
Appear  to  have  been  given  npoD  a  fnll  knowledge  of 
and  circuiDetancee,  and  without  any  concealment  on  t1 
the  agent.  Here  there  coold  be  no  eonceslnient  of 
for  all  the  facte  connected  witli  the  bonde  of  North 
were  of  public  notoriety,  and  if  the  plaintiffs  wen 
&ct,  advised  of  them  at  the  time  when  they 
formed  that  the  exchange  had  been  made,  they  h« 
op[K>rtnnitj  to  be  eo  infortii^  before  thej  execnted  th 
Poeeibly  if  the  release  stood  by  itself^  although  thei 
appear  to  be  any  eiiepicious  circumstances  attending 
might  reqni>«  to  be  looked  at  with  a  certain  amonii 
picion,  upon  the  general  policy  of  the  law  concern! 
mente  betwoen  guardian  and  ward.  Bnt  taken  in  c( 
with  the  apparent  aeeent  of  the  plaintiffe  to  the  ezclit 
tinning  for  two  years  or  more,  we  think  the  release 
allowed  to  have  its  full  legal  effect. 

We  concnr  with  hie  Qouor  that  tlie  action  inus 
miesed. 

Pbs  Oubiam.  Judgment  afi 


a.  B.  ALEXANDER  aod  othere  v.  WILLIAM  JOHNSTON  f 

The  sQccesBOi  of  a  former  Clerk  and  Haeter,  who  received  b< 
for  the  porchase  of  certain  lands  sold  bj  the  former,  co 
same  and  misapplied  the  proceeds,  is  liable  therefor  on  '. 
bond,  although  there  was  no  order  for  the  former  Clerk  and 
hand  over  such  bonds  to  him, 

GiTU.  ACTION,  tried  before  Moore,  J".,  at  the  Jnly 
Term,  1873*  «f  MflasLENBUBG  Sopcvior  Cooit 
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The  defendaDts  demurred  to  the  complaint  of  the  plaintiffs, 
upon  the  grounds  stated  in  the  opinion  of  the  Cbart.  Hia 
Honor  overruled  the  demurrer,  and  the  defendants  appealed. 

All  the  facts  pertinent  to  the  point  decided,  are  set  oat  in 
the  opinion  ot  the  Court. 

McCorkle  &  Bailey^  for  appellants. 
Jone»  (b  JohisUm^  contra. 

Settle,  J.  One  Dunlap,  as  Clerk  and  Master  ot*  the  Court 
ef  Equity  for  Mecklenburg  county,  sold  under  an  order  of  the 
Court^  certain  lands  for  partition  aniongthe  plaintiffs,  and  took 
bonds  for  the  payment  of  the  purchase  money.  The  sale  waa 
confirmed  by  the  Court,  and  the  Clerk  and  Master  was  ordered 
to  collect  the  purchase  nooney  aod  make  title. 

These  bonds  then  passed  into  the  bands  of  I>unlap'8  suc- 
cessor, A.  C.  Williamson,  who  collected  the  money  due  thereott 
and  misapplied  the  same  by  converting  it  to  his  own  use.  This^ 
action  is  brou^t  against  the  sureties  on  the  official  bond  of 
Williamson  for  the  recovery  of  the  naoney  tbiis  misapplied^ 
and  comes  before  us  by  appeal  from  the  order  of  his  Honor 
overruling  the  demurrer  to  the  complaint,  and  directing  the 
defendants  to  answer. 

The  priucipal  cause  of  demurrer  assigned  is^  '^tbat  it  appears 
from  the  complaint  that  the  order  of  sale  was  made  prior  ta 
the  appoin>tmenl  of  said  Williamson  as  Clerk  and  Master,  and 
it  does  not  appear  that  there  was  any  order  made  directing 
Dunlap,  the  fornoer  Clerk  and  Master,  to  turn  over  the  said 
notes  to  said  Williamson  to  collect  the  purchase  money,"  &c. 

It  appears  that  there  was  an  order  for  the  Clerk  &  Master 
to  collect;  and  it  is  too  dear  for  argtin>ent  that  Williamson  re- 
ceived the  bonds  and  also  the  money  due  upon  them  in  his 
official  capacity,  and  that  the  plaintiff  have  a  right  to  look  to 
bis  bond  for  indemnity. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Let  this  be  certified. 

Feb  Curiam.  Jmdgment  affirmed. 
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H.  H.  MITCHELL,  Adm'r.  and  others.  t>.  F.  D.  WOOD. 

An  intestate  sells  B  a  tract  of  land  for  $800,  putting  him  in  possession 
and  giving  him  a  bond  to  make  title  when  the  purchase  money  is  paid ; 
B  pays  part  and  refuses  to  pay  the  balance  of  the  purchase  money. 
A,  the  Administrator,  sues  B,  demanding  1st,  a  rescission  of  the  con- 
tract ;  dd,  a  writ  of  possession ;  and  8d,  damages  :  Held^  that  he  is 
entitled  to  neither ;  but  that  he  was  entitled  to  a  judgment  for  the  un- 
paid balance,  and  to  a  sale  of  the  land,  if  such  judgment  is  not  satis- 
fied. 

(BiUner  v  Chaffing  Phill.  497.  cited  and  distinguished  from  this.) 

CnriL  ACTION,  tried  before  Logan^ «/.,  at  Fall  Term,  1873,  of 
the  Superior  Court  of  Ruthicbford  County. 

The  plaintiflF,  H.  M.  Mitchell,  administrator  of  W.  L.  Mitch- 
ell, and  others,  his  heirs  at  law,  .bring  this  suit,  alleging  that 
on  the  8th  day  of  January,  1868,  his  intestate,  and  their  ances- 
tors, sold  to  the  defendant  a  house  and  lot  for  $800,  giving  him 
'  a  bond  to  make  title  when  the  purchase  money  and  interest 

was  paid  ;  the  purchase  money,  to-wit :  $800,  was  payable  in 
installments,  the  last  being  due  1st  January,  1870.  That  there 
is  still  due  of  said  purchase  money  $400  and  interest,  which 
defendant  refuses  to  pay,  &c.  Wherefore  they  demand  judg. 
ment. 

1.  That  the  contract  of  sale  of  said  land  be  rescinded  and 
declared  void. 

2.  That  the  Court  grant  plaintiffs  a  writ  of  possession. 

3.  That  they  have  judgment  for  $50  and  costs. 
Defendant  admits  the  material  allegation  in  the  complaint, 

and  demurs  to  plaintiffs'  demand  for  judgment,  as  being  ille- 
gal, &c. 

On  the  trial,  several  issues  of  fact  and  law,  were  submitted ; 
and  the  former  being  admitted  by  the  pleadings,  the  latter  was 
disposed  of,  his  Honor,  by  granting  judgment  in  favor  of  the 
administrator,  for  the  amounts  still  due  on  the  notes  given  for 
the  purchase  of  the  lands,  and  refusing  to  grant  a  writ  of  pos- 
session.   From  this  judgment  plaintiffs  appealed. 


\ 
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Z.   W.  Barringer  and  Chrayy  for  appellants. 
J.  C  Z.  Harris^  contra,  snbmitted. 

I.  As  to  prayer  for  reciesion  of  the  contract : 

Courts  have  no  power  to  rescind  contracts,  except  in  cases 
of  frand,  mistake,  surprise,  &c.  Neither  of  these  requisites  are 
alleged  in  ths  complaint.     Adams  Eq.  174:. 

II.  As  to  prayer  for  writ  of  possession  : 

A  recission  of  the  contract  having  been  refused,  as  a  matter 
of  course,  a  writ  of  possession  could  not  issue. 

III.  As  to  prayer  for  damages: 

"  Where  the  vendor  of  land  lets  the  vendee  into  possession, 
reserving  the  title,  he  has  no  claim  upon  tlie  latter  for  rents 
and  profits,  as  the  interest  upon  the  unpaid  money  is  in  lieu  of 
that."     Pearsall  v.  Mayees^  64  N.  0.  R.,  549. 

IV.  Plaintiff  having  commenced  his  action  in  personam^ 
having  set  forth  insolvency  of  the  defendant,  the  complaint 
containing  no  prayer  for  specific  performance,  therefore,  plain- 
tiff is  not  entitled  to  the  usual  decree  for  specific  performance. 
Because  it  is  a  well-settled  principle  at  the  common  law,  that 
plaintiff  cannot  recover  except  modo  et  forma^  as  alleged  :  Ex. 
gr. :  If  plaintiff  declares  upon  a  special  contract,  he  cannot  re- 
cover on  the  common  count,  and  vice  versa.  This  rule  was 
equally  applicable  to  equity  proceedings.  Cratge  v.  Craige^  6 
Ir.  Eq.  p.  191 ;  Belvin  v.  Edbinson^  7  Ir.  Eq.  p.  80. 

V.  Any  judgment  rendered  in  this  suit  will  not  operate  as 
a  bar  to  another  suit  seeking  specific  performance  of  the  con- 
tract, because  the  principle  of  estoppel  is  that  the  former  suit 
must  be  between  the  same  parties,  involving  the  same  subject 
matter,  and  seeking  the  same  relief  as  the  latter  one.  Arm- 
field  v.  Moore^  Busbee  159 ;  Rogers  \.  Ratcliff^  3d  Jones,  225; 
Redman  v.  Coffin^  2  Dev.  Equity,  437. 

VI.  An  error  which  resulted  in  a  judgment  more  favorable 
to  the  party  appealing  than  he  was  entitled  to  by  his  plead- 
ings, cannot  be  made  the  foundation  for  a  venire  de  novo. 
State  v.  Cowan^  7  Iredell,  239. 
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Pearson,  C.  J.  The  allegations  of  the  complaint  makes  a 
plain  case,  for  the  specific  performance  of  a  contract  to  sell 
land.  These  allegations  are  admitted,  and  the  only  difficulty 
grows  ont  of  the  fact  that  the  plaintiffs,  instead  of  demanding 
judgment  for  the  balance  of  the  pnrchase  money,  and  an  order 
to  soil  the  land  in  ease  such  balance  whs  not  paid,  demand 
judgment : 

1.  That  the  contract  be  rescinded. 

2.  Fur  a  writ  of  possession. 

3.  For  damages  tor  withholding  the  possession. 

The  plaintiffs  had  no  right^to  demand  judgment  for  either 
of  these  particulars. 

1.  There  is  no  ground  on  which  the  Court  c^n  rescind  the 
contract; 

2.  In  order  to  enforce  its  performance,  there  is  no  reason 
why  the  plaintiffs  should  be  put  into  possession  inasmuch  as 
they  do  not  elect  as  vendors,  holding  the  title  as  security  for 
the  pnrchase  money  to  take  possession,  and  account  for  the 
rents  and  profits  in  discharge  of  interest  and  principal,  and 
there  is  no  allegation  uf  a  demand  of  the  possession  and  notice 
to  quit,  as  in  Butner  v.  Chaffiin,  Phillips  497,  but  elect  to 
close  the  contract  by  enforcing  payment  of  the  balance  of  the 
purchase  money,  as  mortgagees  seeking  to  foreclose.  3  They 
are  not  entitled  to  damages  by  way  of  rente  and  profits,  for  a 
vendee  or  a  mortga^^ee,  who  is  let  into  possession,  receives  the 
rents  and  profits,  in  lieu  of  the  interest  for  which  he  is  liable. 
But  because  the  draftsman  of  the  complaint  was  under  a  mis 
apprehension  as  to  the  relief  to  which  the  plaintiffs  are  entitled, 
it  does  not  follow  that  they  are  not  entitled  to  relief  according 
to  the  case  made  by  the  allegata  et  probata^  and  are  to  be  put 
off  simply  with  a  judgment  upon  the  note  for  the  unpaid  part 
of  the  purchase  money,  under  which  they  could  not  sell  the 
land.  Camp  v.  Cox^  1  Dev.  &  Bat.,  52. 

The  judgment  will  be  modified,  by  adding:  In  the  event 
that  the  amount  is  paid  into  the  clerk's  office  by  the  defendant, 
or  is  made  by  the  sheriff'  and  paid  into  office  with  the  return 
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of  the  execution,  the  plaintiflF,  H.  H.  Mitchell,  as  administra- 
tor, will  file  a  deed  in  the  office  conveying  the  land  in  fee  to 
the  defendant,  the  deed  to  be  approved  of  by  the  clerk  before 
the  money  is  withdrawn  from  the  office. 

In  the  event  that  the  amount  is  not  paid,  and  the  sheriff 
having  the  execution  cannot  make  the  money ;  then  he  will 
sell  the  land  to  satisfy  the  execution,  and  the  excess,  if  any, 
pay  over  to  the  defendant.  As  the  judgment  is  modified,  the 
costs  of  this  Court  will  be  taxed  against  {)laintifis  and  defend, 
ants,  each  to  pay  one-half. 

Per  Cdeiam.  Jndgment  accordingly. 


DEEP  RIVER  COPPER  COMPANY  of  Baltimore,  Md.  «.  B.  P. 

MARTIN. 

Where  judgment  has  heen  ohtained  in  an  attachment  against  a  company , 
upon  a  fraudulent  demand,  sued  hy  a  wrong  name,  and  having  no  no- 
tice of  the  action,  such  judgment  should  he  set  aside  and  the  com- 
pany allowed  to  plead,  although  the  same  was  known  hy  one  name  •• 
well  as  another. 

Motion,  (after  due  notice,)  to  set  aside  a  judgmunt  obtained 
at  Spring  Term,  1868,  heard  before  Cannon^  Jj  at  Fall  Term, 
1863,  of  Rowan  Superior  Court. 

The  defendant  in  this  action,  had  issued  an  attachment  against 
the  plaintiff,  under  the  name  of  the  "Deep  River  Copper  Min- 
ing Company,"  founded  upon  a  note  given  to  him  by  his  brother, 
who  claimed  to  be  the  agent  of  the  company.  In  this  pny- 
ceeding,  the  company  allege,  that  they  were  sued  by  the  wrong 
name ;  that  they  had  no  notice  of  the  suit ;  and  that  the  debt 
upon  which  the  same  was  brought,  is  fraudulent,  the  pretended 
agent  having  no  authority  to  contract  a  debt  against  the  com- 
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panj.     His  Honor,  upon  the  hearing  below,  found  the  follow- 
iog  facte : 

1.  That  the  true  name  of  the  corporation  is  the  '*Deep  River 
Copper  Company  of  the  city  of  Baltimore,"  and  not  the  "Deep 
fiiver  Copper  Mining  Company." 

2.  That  the  land  was  levied  on  under  the  attachment,  and 
publication  made  thereof  in  the  wrong  name. 

3.  That  the  Deop  River  Copper  Company  of  the  city  of  Bal- 
timore had  no  knowledge  of  the  attachment,  nor  publication 
made  in  the  cause,  nor  of  the  judgment  rendered,  until  after  its 
rendition,  and  within  twelve  mouths  of  making  this  motion. 

4.  That  the  note  sued  on  in  that  action,  was  given  to  the 
plaii^tiiF  therein,  by  one  W.  A.  Martin,  a  brother  of  the  said 
plaintiil*,  who  claimed  to  be  an  agent  oi  the  company,  and  that 
the  alleged  consideration  thereof  is  not  just  and  true,  or  at 
least,  is  so  suspicious,  as  to  make  it  proper  that  the  corporation 
should  have  an  opportunity  to  contest  it. 

A  further  fact  is  stated  by  consent,  "Tha*^  the  company  was 
as  well  known  by  the  one  name,  as  by  the  other. 

Therefore,  it  is  ordered  by  the  Court,  that  the  judgment  in 
the  action  of  attachment  aforesaid,  be  vacated,  and  that  the 
"Deep  River  Copper  Company  of  the  city  of  Baltimore"  have 
leave  to  appear,  plead  or  demur,  as  said  corporation  may  elect 
to  do,  and  to  that  end,  the  said  original  cause  is  ordered  to  be 
reinstated  on  the  Civil  Issue  Docket." 

From  which  judgment,  the  defendant  herein  appealed  to  the 
Supreme  Court. 

Z.  M.  MeCorkley  for  defendant,  filed  the  following  brief: 

The  statement  of  the  case  shows  that  the  company  was  as  well 
known  by  one  name  as  the  other.  The  Judge  below  in  finding 
what  was  the  company's  real  name,  and  finding  no  further 
when  the  pleadings  admitted  what  the  Judge  had  found  was 
erroneous  It  was  his  duty  to  decide  whether  the  £Eict  of  its 
being  as  well  known  by  one  name  as  another  affected  the  mo- 
tion  made. 
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As  the  company  was  as  well  known  by  one  name  as  the  other, 
the  action  was  well  brought,  and  the  reason  thereof  is  because 
a  service  in  this  name  is  notice  to  the  defendant  of  the  pendency 
of  the  action. 

The  misname  of  a  corporation  is  immaterial  when  the  name 
given  sufficiently  designates  the  corporation.  Angel  &  Ames 
on  Cor.,  Sec.  64:7,  and  cases  there  cited. 

It  is  a  sufficient  answer  to  a  plea  of  misname  that  the  party 
was  equally  well  known  by  either  name,  Selma  v.  Shackhfordj 
17  Georgia,  615,  S.  case  16  U.  S.  Digest  445.  Jones'  estate 
27Penn.St.,  R.  336. 

When  the  name  of  a  corporation  consists  of  several  words, 
the  transposition,  alteration,  or  omission  of  some  of  them  may 
not  be  regarded  as  important  if  it  is  evident  what  corporation 
is  intended.  Chadsey  v.  McBusy,  27  111.,  253.  S.  C,  23  U. 
S.  Digest  396. 

There  can  be  no  difference,  legally,  between  a  personal  service 
of  process  and  the  service  by  publication  as  in  our  case,  the  ob- 
ject of  either  being  to  bring  the  defendant  into  Court. 

2.  The  Judge  below  erred  in  not  finding  the  facts  which  are 
alleged  to  constitute  surprise  and  negligence,  he  only  found  as 
a  fact  that  the  real  name  of  the  corporation  was  that  which  no 
one  disputed.  Oriel  v.  Vernon^  65  N.  C,  76.  Powell  v.  Weitky 
68  N.  C,  342. 

As  the  company  was  as  well  known  by  the  used  name  as  the 
real  one,  it  constituted  neither  surprise  nor  excusable  neglect, 
and  it  was  its  duty  to  have  appeared  at  the  return  Term  and 
answer  the  action  of  plaintiff. 

It  the  above  view  be  correct  then  it  is  too  late  for  defendant 
to  object  to  the  form  of  the  affidavit  made  in  the  attachment, 
the  publication  was  full,  and  it  is  also  too  late  to  inquire  into 
the  justness  of  Martin's  claim  against  the  company.  The  de- 
fendant had  full  notice  of  the  pendency  of  the  attachment,  and 
having  failed  to  avail  himself  of  any  defense  that  he  then  had, 
it  is  too  late  now  to  asaert  any  defense. 
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Bailey,  contra,  cited  and  relied  npon  the  ci 
Weiik,  68  N.  C.  Bep.,  842. 

Byhum,  J.  The  case  states  that  the  plain 
known  by  one  name  aa  thn  other,  but  it  is  fou: 
he  had  no  notice  of  action  against  him,  and  tl 
which  the  jodgment  was  taken,  was  fraudulent. 
it  may  be  true  that  the  party  sued,  was  as  wel 
name  as  the  otiier.  it  is  a  strong  circumstance  a, 
dant,  that  the  note  oi  which  ho  sued  ont  Ins 
given  by  the  agent  of , the  company,  a  brother  > 
who  necessarily,  mnst  have  known  the  true  r 
cipal.  The  company  should  have  an  opportun 
the  claim. 

There  ib  no  error. 

Pbk  Curiam.  Judgi 


JOSEPH  UTLET  uid  others  «.  JAMBS  H.  FO 

A  penal  bond,  conditioned  to  make  title  to  land  t 
■none;  is  paid,  ma;  be  assigned,  and  on  action  fo 
oon-performauce  i>f  the  condition,  brought  by  the 
wt. 

In  such  suit,  a  note  given  to  one  of  the  partiea  to  ini 
the  title  by  BQbmitting  to  a  private  examination, 
counter-claim. 

If  an  appellant  fails  to  assign  and  prove  an  error,  the; 
erroneous  must  be  affirmed. 

OiTiL  AcrroN,  tried  before  JBvaiton,,  t/.,  at  Spr 

of  CcuBBBi^ND  Superior  Court. 
The  material  facts  of  the  oaie  are : 
In  October,  1862,  the  defeadants  execnted 

the  Hum  of  (20,000,  payable  to  John  A.  Willi 
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to  make  title  to  him,  for  747  acres  of  land  in  Cumberland 
county,  (which  land  had  descended  to  the  defendants  on  the 
death  of  their  anceetor,  Stewart  Devane,)  Williams  agreeing 
to  pay  therefor  $10,000,  the  payment  secured  by  notes  duo  Ist 
April,  1863,  1864,  1865  and  1866. 

The  notes  for  the  purchase  money  were  all  paid  in  Confed- 
erate money,  and  on  the  19th  May,  1866,  the  defendants,  to- 
gether with  the  wives  of  two  of  them,  executed  to  Williams  a 
deed  for  the  land,  with  warranty,  reciting  a  consideration  of 
$10,000. 

On  the  12th  December,  1866,  Williams  conveyed  the  land 
by  deed  of  mortgage,  to  the  plaintiff,  Utley,  to  secure  a  debt ; 
and  on  the  5th  April,  1869,  he  sold  the  equity  of  redemption  to 
the  plaintiffs  Charles  J.  and  James  F.  Williams,  at  the  same 
time  assigning  to  them  the  penal  bond  for  title  executed  by 
defendants,  the  assignment  being  in  writing,  as  an  additional 
security  to  the  title  made  by  him  to  the  plaintiffs. 

This  bond  for  title  had  not  been  surrendered  by  John  Ai 
Williams  to  the  defendants  at  the  time  he  obtained  his  deed  of 
19  May,  1866,  because  two  of  the  feme  covert  detendants, 
who  had  joined  their  husbands  in  signing  the  deed,  had  not 
been  privately  examined  ;  and  when  called  on  for  that  purpose 
both  refused  for  the  reason  that  the  land  had  been  paid  for  in 
Confederate  money.  One  of  them,  Mrs.  Foy,  however,  in 
consideration  of  John  A.  Williams  giving  her  husband  another 
note,  payable  in  two  years,  for  an  additional  sum  of  $300,  com- 
promised the  matter,  and  perfected  the  deed  bo  far  as  she  was 
concerned,  by  undergoing  a  private  examination.  The  other 
feme  covert  defendant,  Mrs.  Wright,  persisted  in  her  refusal  to 
undergo  a  private  examination,  and  in  August,  1869,  instituted 
a  suit  for  partition  against  the  plaintiffs,  and  obtaining  a  final 
decree  had  her  one-sixth  of  the  land  set  apart  to  her. 

The  value  of  the  land  in  currency  is  $8  per  acre.    Mrs. 
^Wright  recovered  89  acres,  and  was  besides  awarded  $159,50 
for  equality  of  partition,  which  sum  was  paid  by  plaintifis. 

The  defendant  insisted : 
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1.  That  the  bond  for  title  executed  by  defendants  in  Octo- 
ber, 1862,  being  a  penal  bond,  and  payable  to  John  A.  Wil- 
Hams,  was  not  assignable,  bnt  that  the  legal  title  remained  in 
John  A.  Williams,  and  did  not  pass  to  the  plaintiffs ;  con- 
sequently if  this  action  was  maintained  at  all,  it  should  have 
been  brought  in  his  name. 

2.  Defendants  were  entitled  as  a  set-off  or  counter-claim,  the 
note  for  $300,  which  had  been  given  by  Williams  to  Foy  for 
Mrs.  Foy's  interest  in  the  land,  which  note  was  then  held  by 
one  of  the  defendants,  which  he  was  willing  and  now  proposed 
to  set  off  for  the  joint  benefit  of  all  the  defendants,  agreeing 
that  it  should  be  considered  for  that  purpose  the  joint  property 
of  them  all. 

There  was  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court,  upon  the  points  presented  by  defendants.  His 
Honor  holding  the  points  so  raised,  not  to  be  well  taken,  re- 
fused to  disturb  the  verdict,  and  gave  judgment  accordingly; 
from  which  judgment  defendants  appealed. 

W.  JHcZ.  McKay,  for  appellants. 

B.  and  T.  C.  Fuller,  contra,  cited  0.  C.  P.  sec.  87;  Martin 
V.  Richardson,  68  N.  C,  257 ;  Waterman  on  set-off,  Ac,  sees. 
226  to  230. 

1.  The  demand  claimed  by  defendants  is  an  individual  de- 
mand in  favor  of  W.  S.  Devane,  as  to  whom  the  aclK>u  has 
1)een  discontinued.  Reverse  the  parties,  and  defendaats  have 
no  cause  of  action  against  plaintiffs. 

2.  The  settlement  with  Foy,  out  of  which  the  demand  grew, 
was  directly  in  exoneration  of  defendants.  If  this  now  be  al- 
lowed, it  is  equivalent  to  the  payment  of  a  sum  additional  to 
the  purchase  money,  and  plaintiff  can  have  another  action 
agaioBt  defendants,  the  penalty  of  the  bond  not  being  ex- 
hausted. 

Hodman,  J.  1.  There  is  nothing  in  the  first  exception  of 
the  defendants.    Before  C.  C.  P.  choses  in  action  were  not  as- 

20 
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aignable  at  law,  but  in  equity  they  were.  Sir>ce  the  adoption 
of  the  Code,  an  action  must  be  brought  by  the  real  party  in 
interest.     The*  plaintiffs  as  assignees  are  entitled  to  sue. 

2.  As  to  the  right  to  be  allowed  the  counter-claim.  In  Octo- 
ber, 1862,  the  defendafnts  and  William  T.  Derane,  being  ten- 
ants in  common  of  certain  lands,  (Foy  and  Wright  in  right  of 
their  wives,)  entered  into  a  bond  ta  John  A.  Williams,  condi- 
tioned to  be  void,  if  they  should  convey  to  him  a  good  title  of 
the  land.  As  the  bond  is  not  set  iorth  it  cannot  be  said 
whether  it  was  joint  or  several ;  that  is,  whether  all  of  the 
obligors  were  bonnd  for  each  and  ally  or  whether  each  was 
bound  for  himself  only,  and  in  respect  to  his  own  phare.  The 
parties  in  the  pleadings  have  treated  it  as  a  joint  bond,  and  we 
must  take  it  to  be  so. 

No  question  is  made  ae  to  the  right  of  the  plaintiffs  to  re- 
cover damages  by  reason  of  the  failure  of  defendants  to  make 
title  to*  Mrs.  Wright's  share.  It  does  not  appear  whether  or 
not,  the  jury  embraced  in  their  verdict  the  damages  sustained 
by  Williams  by  reason  of  the  failure  of  the  defendants  to  make 
a  good  title  to  the  share  of  Mrs.  Foy,  so  that  in  order  together 
title  he  was  compeHed  to  give  his  note  to  her  husband  for  $300. 
The  parties  have  made  no- point  on  the  amount  of  the  damages 
recovered.  The  defendants  plead  as  a  counter-claim,  the  note 
which  John  A.  Williams  raiade  to  Foy  in  order  to  induce  his 
wife  te  consent  to  make  the  deed.  This  note  was  given  on 
25lh  February,  1867,  payable  in  two  years,  and  on  12th  March, 
1867,  was  endorsed  to  W.  S.  Devane.  If  John  A.  Willi&ms 
had  sued  the  defendants  immediately  after  the  making  of  this 
note,  it  is  clear  it  would  not  have  been  a  set  off. 

1.  Because  not  dne,  and  2,  because  to  have  allowed  it  as 
such  would  have  been  to  distribute  amongst  all  the  defendants^ 
what  was  the  individual  property  of  Foy.  Its  endorsement  to 
W.  8.  Devane  who  is  no  party  to  this  suit,  could  not  make  it 
a  set  oft.  ^nd  although  the  Judge  in  stating  the  contentions 
of  the  defendants'  counsel,  says  that  he  urged  as  a  reason  why 
the  note  should  be  a  set  off,  that  Devane  had  agreed  that  it 
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might  be  used  as  such  for  the  benefit  of  the  defendants ;  yet 
the  case  does  not  state  such  agreement  as  a  fact,  or  that  de- 
fendants were  ready  and  able  to  surrender  the  note  at  the  trial. 
If  the  note  would  not  be  a  set  ofi  against  Thomas  A.  Williams, 
certainly  it  is  not  against  the  plantifFs.  The  defendants  have 
shown  no  error  in  the  record.  And  it  must  be  remembered 
that  if  the  appellant  fails  to  assign  and  prove  an  error,  the 
judgment,  although  it  may  be  erroneous,  must  be  aflSrmed. 
He  makes  up  the  case,  or  if  he  permits  the  Judge  to  do  it,  the 
Judge  does  it  as  his  agent ;  it  is  still  his  case,  and  it  is  presumed 
that  he  has  fully  and  distinctly  set  forth  every  ground  of  ex- 
ception. All  uncertainties  and  omissions  are  taken  most 
strongly  against  him. 

Per  Curiam.  Judgment  affirmed! 


LEWIS  WEBB  V.  COMM'RS.  OF  THE  TOWN  OF  BEAUFORT. 

Where  a  debt  against  a  municipal  corporation  bas  been  reduced  to  judg- 
ment in  a  Court  of  competent  jurisdiction,   a  premptory  mandamw 
may  be  properly  asked  for,  although  such  judgment  is  dormant. 

{Lutterloh  v.  CmMnimoners  of  Qumberland^  65  N.  C.  Rep.,  408,  cited  and 
approved.) 

CrviL  AcmoN,  tried  at  the  Fall  Term,  1873,  of  the  Superior 
Court  of  Carteret  county,  before  his  Honor,  Judge  Clarke. 

Plaintiff  alleges,  that  at  February  Term,  1861,  of  the  Court 
of  Pleas  and  Quarter  Sessions  of  Carteret  county,  he  recovered! 
against  the  defendants  a  judgment  for  $300  principal  money,, 
and  $33,90  interest  and  costs  ;  that  an  execution  thereon  issued, 
under  which,  from  the  sale  of  the  Market  House  and  certain 
lots  in  the  town  of  Beaufort,  there  was  raised  $12,  which  was 
applied  to  the  payment  of  the  original  and  snbseqnently  accrued 
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costs  in  the  suit ;  that  the  delendants  owned  no  other  property 
ont  of  which  the  judgment  could  be  collected.  That  no  part 
of  the  principal  and  interest  of  said  judgment  has  been  paid, 
whercu]n)n  the  plaintiff  demands  judgment,  that  a  preremptory 
y^rii  of  manda^nns  he  issued,  commanding  the  "Commissiooora 
of  the  town  of  Beaufort"  to  p«iy  or  cause  to  be  paid  to  the  plain- 
tiff or  his  Attorney,  the  sum  of  $333,90. 

Defendants  demurred  to  this  complaint, -on  the  ground,  that 
the  judgment  of  the  Court  of  Pleas  and  Quarter  Sessions  in  favor 
of  the  plaintiff,  and  against  the  defendants,  set  forth  in  the 
pleadings,  >va8  and  had  been,  lor  many  year^  dormant. 

His  Honor  gave  judgment  in  favor  of  defendant,  and  dis- 
missed the  complaint,  and  the  plaintiff  appealed. 

Uubbardj  for  appellant. 

The  rights  of  the  plaintiff  were  ascertained  and  determined 
by  the  County  Court  of  Carteret,  and  the  Court  may  grant  a 
peremptory  writ  of  mandamus  in  the  first  instance. 

The  dormancy  of  the  judgment  of  the  County  Court,  it  is 
insisted,  does  not  alter  the  character  of  plaintiff'^s  claim.  It  is 
equally  ascertained  and  certain  when  the  judgment  is  dormant 
as  when  it  is  not. 

The  dormancy  of  a  judgment  does  not  at  all  affect  its  dignity 
in  the  administration  of  assets.  State  v.  Johnson^  7  Iredell, 
231,  and  in  anology  to  this  principle  it  is  submitted  that  the 
dormancy  of  the  judgment  in  this  case  does  not  defer  the  cer- 
tainty of  plaintiff's  claim. 

Oreen^  contra. 

Bbade,  J.  When  the  demand,  in  this  case  the  debt,  of  the 
plaintiff  is  ascertained  by  the  judgment  of  a  Court  of  competent 
jurisdiction,  a  peremtory  mo/ndamua  may  be  asked  fw.  Lot- 
terloh  V.  Board  of  Commissionera  of  (hmtherla/nd  County ^  65 
N.  C.  R.,  p.  403.    This  would  probably  not  be  controverted, 
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but  the  demurrer  is  upon  the  ground,  that  the  judi^ment  which 
ascertained  the  plaintiff's  debt  is  dormant.  Take  that  to  be  so  ; 
still  a  dormant  jndsjraent  is  evidence  of  indebtedness,  and  of  the 
amonnt  of  indebtedness,  just  as  well  as  a  judgment  not  dor- 
mant, and  may  be  enforced  as  well,  but  not  in  the  same  way. 
The  one  by  execution  tiie  other  by  action  to  revive.  If  the 
plaintiff'^s  judgment  were  alive,  be  would  have  no  reme<ly  to 
enforce  it  by  execution  because  the  detendant  has  notliing 
which  an  execution  can  reach.  And  as  he  would  have  to  reort 
to  the  present  remedy  by  mandamus^  there  is  error  in  sustain- 
ing the  demurrer  and  dismissing  the  action. 

Let  this  be  certified. 

Per  Curiam.  Judgment  reversed. 


B.  L.  and  JNO.  M.  PERRY,  Ex'rs.  v,  THE  MERCn^NTS  BANK  OP 
NEW  BERNE,  CAROLINA  NATIONAL  BANK,  of  Columbia,  8.  C. 
and  A.  T.  JERKINS. 

In  a  suit  between  two  banks  for  the  recovery  of  $19,331,  it  is  agreed  by 
the  debtor  bank  to  pay  one  half  of  said  debt  and  interest  in  cash,  and 
to  satisfy,  pay  and  discharge  the  balance  by  paying  over  to  the  other 
50  per  cent,  of  its  assets  as  they  are  collected,  and  as  may  be  sufficient 
therefor,  the  creditor  bank  agreeing  to  accept  such  payment  and 
agreement  as  to  tlic  remainder,  in  **full  satisfaction,  payment  and  dis- 
charge of  the  suit  and  of  all  matters  controverted  therein  or  appurte- 
nant :"  Reld^  that  this  agreement  was  in  effect  an  assignment  of  one 
half  the  assets  of  the  debtor  bank,  as  a  security  for  its  remaining  in- 
debtedness. 

IlcM  further,  That  such  assignment  not  being  registered,  was  void  against 
a  creditor  of  the  bank  making  the  assignment;  and  that  the  creditor 
acquired  a  lien  on  the  choses  in  action  assigned,  as  soon  as  the  Court 
below  condemns  them  to  his  use. 

{Smith  V.  Wmhiivgton,  1  Dev.  Eq.  318;  Lindsay  v.  Wilson^  2  Dev.  8  Bat. 
Eq.  8,  cited  and  approved.) 
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Pbooeeedings,  supplemeDtal  to  execution,  heard  before 
M  re,  J.,  at  Chambers,  Edgboombe  county,  24th  November, 
1874. 

The  defendants  having  heretofore  appealed  to  the  Supreme 
Cojnt,  see  same  entitled  case,  69  N.  C.  Rep.  551,  and  the  case 
having  been  remanded  in  order  that  an  account  should  be 
taken,  and  for  other  purposes ;  it  is  now  moved  that  the  Caro- 
lina National  Bank  of  Columbia,  S.  C  ,  be  niade  a  party,  which 
is  permitted,  and  that  the  counsel  of  the  parties  have  leave  to 
file  the  following  agreed  statement  of  facts,  which  is  done, 
to-wit ; 

"  By  consent  of  parties,  the  account  ordered  in  the  cause  by 
the  Sujjreme  Court,  of  the  amount  due  the  Carolina  Bank  by 
the  Merchants'  Bank,  and  of  the  value  of.  the  assets  of  the 
Merchants'  Bank  is  waived ;  and  it  is  admitted  that  one-half  of 
the  assets  of  the  Merchants'  Bank,  inclusive  of  the  Jerkins' 
note,  is  insufficient  to  pay  the  balance  due  the  said  Carolina 
Bank." 

The  plaintifiB,  upon  the  foregoing  statement,  moved  for 
judgment  that  the  respondent,  A.  T.  Jerkins,  be  ordered  to 
pay  ti>  the  plaintilis  so  much  of  his  indebtedness  to  the  defen- 
dant, the  Merchants'  Bank  of  Newberne,  as  shall  be  sufficient 
to-  Msi\  the  judgment  of  the  plaintiflfs. 

The  Clerk  being  of  opinion  that  the  facts  admitted  pre- 
sented a  question  of  law,  refused  the  motion  and  transmitted 
the  proceedings  to  the  Judge ;  who,  upon  consideration,  de- 
clares that  the  plaintiffs  are  entitled  to  the  Jerkins  debt,  as 
against  the  Carolina  National  Bank,  and  gave  judgment  that 
Jerkins  pay  to  the  plaintiffs  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  their  judgment. 

From  the  above  judgment  the  Carolina  National  Bank  ap- 
pealed, assigning  as  grounds: 

1.  That  the  assignment  of  the  Merchants'  Bank  of  Newberne 
to  the  Carolina  National  Bank,  is  a  valid  transfer  of  the  debt 
due  said  bank  by  tlie  defendant  Jerkins,  as  against  the  plain- 
tiff*, of  one-half  of  said  debt. 
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2.  That  the  private  etockliolders  of  the  Merchants 
who  made  the  advance  of  $'2000  towarde  the  'Caeh  payi 
the  Carolina  Bank,  are  entitled  to  bo  mmbnrsed  out 
other  half  of  said  debt  duo  b;  JerJcina. 

M^errittiffn,  FvUer  di  Ashe,  for  i^pellantB,  snbinit 
I&wing : 

The  paper  executed  by  the  Merchants*  Bank  and  th 
lina  Bank,  defendants,  on  the  3d  December.  VSS.9,  itt 
cuted  agreement,  an  eqnitabte  asBignmetit,  wherebj'  tl 
ohante'  Bank  isTeleaBed  from  its  debt  of  $19,331,  wliic! 
that  time  wag  in  snit  in  the  Cirouit  Court  of  the  United 
For  that  release,  the  Merchante'  Bank  paid  tbeCarnUii 
$10,306  in  cash  ,and  assigned  of  its  assets,  which  cone 
the  note  of  Jerkins  aitd  other  choees  in  aukiun,  an 
•eqnal  to  the  reaidiie  of  the  t'ortner  indebtednccis,  not  to 
iiowever  50  per  ceut.  of  the  proceeds  of  its  assets. 

This  was  "a  valid,  equitable  assignme)it"  uf  so  miicl 
aseetfi  of  the  Merchants'  B^nJc,  ngt  in  excess  of  SO  pi 
thereof,  as  would  amount  tu  the  residue  uf  the  forini 
In  equity  it  is  to  be  taken  that  the  parties  have  pei 
their  agFoemetits. 

Under  this  ai^reement,  the  Merefaants'  Bank  rocogni 
aesignment  nadertakes  to  act  a«  agent  of  the  Oarolin 
yifr  coUeeiion,  not  to  be  liable  for  amounts  not  coll 
and  being  empowered  to  compromise  and  adjust,  &e., 
Carolina  Bank. 

The  ooQEideration  tor  this  agreement  viae  as  follows : 

1.  The  Mvchants'  Bank  of  Newberne,  was  thereby  i 
from  itB  debt  to  the  Carolina  ^National  iBank  ;  the  snit  | 
against  it  was  dismissed  j  and  in  case  50  per  cent,  of 
leclable  assets  should  not  amount  to  the  residue  of  its 
indebtedness,  there  is  an  abatement  of  tlie  deHciency 
macb  gained  ta  the  Merchants'  Bank, 

2.  On  the  other  aide,  the  consideration  to  the  Carol 
doosl  Bank  was  the  cash  j>aymeDt  of  $10,306,  and  the 
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payment  in  the  assets  of  the  Merchants'  Bank,  assigned  by  the 
said  agreement  and  consisting  of  the  notes  to  the  debtors  to 
that  bank,  to-wit,  the  notes  of  Jerkins  and  others. 

As  an  additional  consideration,  the  Carolina  Bank  dismissed 
its  snitj  paid  one-half  the  costs  and  released  its  right  of  action 
against  the  individual  stockholders  of  the  bank. 

It  is  apparent  then  that  the  instrument  of  December,  1869^ 
is  Tiot  a  security  for  debt^  but  is  evidence  of  an  absolute  pay- 
ment and  satisfaction  of  the  debt,  as  appears  plainly  by  thi& 
provision,  "  that  the  Carolina  Bank  agrees  to  accept  the  said 
payment  ($10,306  in  cash,)  and  the  ^reen^nt  just  herein- 
before mentioned  (meaning  the  assignment  of  its  assets)  in  full 
satvifaetion.  payment  and  dhoharge  of  the  said  suit  and  aU 
matters  therein  controverted  or  appurtenant.^* 

It  is  not  an  instrument  ta  secure  debts,  but  an  assignment 
to  pay  a  debt,  and  a  paper  evidenced  by  this  agreement :  "  The 
deed  not  being  intended  as  a  seenrity  for  money,  is  not  there- 
fore one  of  thoae  deeds  in  trust  which  must  be  registered 
within  six  months  or  be  void  as  to  creditors."  Green  v.  Kor- 
negay^  4  Jones  p.  69^.  This  instrument,  tl>en,  is  not  within 
the  present  registration  act.  Treating  the  supplementary  pro- 
ceedings  as  a  case  of  garnishment,  the  plaintiff  seeks  *^to  re- 
cover by  wibstantially  an  action  at  law"  money  due  the  defen- 
dant in  the  execution.  Patton  v.  Smithy  7  Ired.  441.  The  l^al 
title  to  the  Jerkins  note,  it  is  true,  is  in  such  defendant ;.  but 
the  beneficial  interest  ia  50  per  cent,  of  it  has  been  assigned. 
Tlie  plaintiff  would  then  take  the  proceeds,  subject  to  the 
duties  of  the  defendant  in  the  execution,  merely  as  a  trustee 
ta  collect  and  pay  over,  which  would  be  a  vain  thing. 

J,  Z.  Rridg&rs^  Jr,y  contra- 

KoDMAN,  J.  When  this  case  was  before  ns  at  June  Term,. 
1873,  (69  N.  C.  551,)  it  was  assumed  as  conceded,  that  the 
agreement  between  the  Carolina  National  Bank  and  the  Mer- 
chants Bank^  was  intended  as  an  assignment  of  one-half  of  the 
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assets  of  the  latter,  to  the  former,  as  a  security  for  the  residue 
of  the  debt,  amonming  to  over  $10,000. 

It  is  now  contended,  apparently  for  the  first  time,  that  the 
agreement  was  intended  to  be,  and  was  in  eifect.  an  absolute 
assignment  of  one-half  of  what  the  Merchants  Bank  should 
collect  of  its  assets,  to  the  Carolina  Bank,  in  consideration  of  a 
discharge  and  release  of  the  debt  from  the  former,  to  the  latter, 
which  was  released  by  the  agreement  ;  the  evidences  of  debt 
being  left  with  the  Merchants  Bank  as  a  co-owner,  and  as 
agent  for  the  C.irolina  Bank  as  to  its  half.  On  the  other  side 
it  is  contended,  that  the  agreement  did  not  assign  any  part  of 
the  evidences  of  debts  held  by  the  Merchants  Bank,  but  only 
the  one-half  of  the  proceeds  of  those  debts  when  they  should 
be  collected,  which  would  be  a  mere  personal  executory  con- 
tract on  the  part  of  the  Merchants  Bank,  in  no  wise  binding 
on  its  other  creditors. 

It  18  certainly  ditticult  to  say  what  was  the  intention  of  the 
parties,  and  we  regret  that  the  points  were  only  suggested,  and 
not  fully  argued. 

The  language  of  the  agreement  seems  almost  studiously 
vague  and  cloudy. 

After  reciting  that  the  Carolina  Bank  had  sued  the  Mer- 
chants Bank  in  the  Circuit  Court  of  the  United  States  to  re- 
cover $19,331  on  notes  issued  by  the  Merchants  Bank,  and 
that  the  parties  had  agreed,  to  "settle  said  suit,  with  all  the 
matters  controverted  therein,  or  appurtenant,"  the  Merchants 
Bank  agreed,  immediately  to  pay  the  Carolina  Bank,  one-half 
the  debt  and  interest,  '*  and  to  satisfy,  pay  and  discharge  the 
remainder  of  said  indebtec^ness^  by  paying  over  to  the  Caro- 
lina Bank,  as  the  same  shall  be  reasonably  collected,  tifty  per 
cent,  of  so  much  of  all  the  assets  of  the  Merchants  Bank,  as  may 
he  sufficient  therefore  Provided,  &c."  And  the  Carolina  Bank 
"  agrees  to  accept  the  said  payment,  and  the  agreement  just 
hereinbefore  mentioned,  in  full  satisfaction,  payment  and  dis- 
charge of  said  suity  and  of  all  matters  therein  controverted 


314  IN  THE  SUPREME  COURT. 

Pe'  RY  and  Pbrrt  Ex'cs.  «.  The  Mekchakts  Bankof  New  Berne  €^aL 

or  appurtenant^^  and  to  dismiss  the  suit     The  agreement  then 
proceeds  to  release  the  stockholders  from  individual  liability. 

We  are  of  opinion,  that  the  Carolina  Bank  did  not  intend  to 
release  its  debt  against  the  Merchants  Bank,  and  to  take  either 
the  agreement  of  that  Barik,  or  the  assignment  ot  the  half  ot 
its  asset**,  in  payment  of  the  debt.  The  Merchants  Bank  is  to 
pay  its  remaining  indebtedness,  by  paying  over  the  half  of 
what  it  may  collect,  until'  the  debt  is  paid, — but  when  enough 
shall  have  been  collected  and  paid  over  to  pay  the  sum  remain- 
ing due,  no  more  is  to  be  paid.  This,  taken  with  the  cautioos 
language  of  the  subsequent  release,  is  conclusive  that  an  abso- 
lute assignment  ol  one-half  the  assets  was  not  intended  ;  for  in 
that  case,  the  Carolina  Bank  wo*ild  have  been  entitled  to  con- 
tinue to  receive  half  the  collections,  after  its  debt  was  paid,  and 
altli' ugh  the  amount  might  have  greatly  exceeded  its  debt. 
The  language  of  the  releasing  clause,  seems  carefully  to  avoid 
releasing  the  debt.  1  he  Carolina  Bank  accepts  tlie  agree- 
ment, ''in  payment  of  the  suit "  (not  of  the  debt  sued  ior) 
"and  of  all  matters  therein  controverted."  We  du  not  know 
what  matter  was  controverted,  and  if  the  Merchants  Bank, 
had  in  pleading  in  that  suit,  denied  its  liability  upon  the  bills 
sued  on,  the  phrase  would  be  an  exceedingly  awkard  and  round 
about  way  of  releasing  that  liability.  The  phrase'* and  ap- 
purtenant,^' probably  refers  only  to  the  costs.  When  the  inten- 
tion is  to  release  the  stockholders,  it  is  clearly  and  directly 
expressed,  which  shows  that  the  parties  knew  how  to  use  ap- 
propriate terms  to  express  their  intentions. 

We  think  that  the  parties  intended  the  agreement  to  have 
effect  as  an  assignment  of  halt  the  assets  of  the  Merchants 
Bank,  as  a  security  tor  its  remaining  indebtedness. 

Whether,  by  reason  ot  its  being  not  a  direct  assignment  of 
the  assets,  but  only  an  executory  personal  covenant  to  pay 
over  when  collected,  it  would,  had  it  have  been  duly  regis- 
tered, have  had  effect  as  an  assignment,  as  to  ci  editors  and 
parehasers  without  actual  notice,  we  think  it  is  unnecessary  to 
determine.     For,  we  have  no  difficulty  in  saying,  that  if  we 
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regard  it  af»  a  direct  and  actual  assignment  of  the  evidences  of 
debt,  jet,  not  having  been  registered,  it  is  void  as  to  the  plain- 
tiffs.   Smithy.  Washington,  1  Dev.  Eq.  318. 

The  defendant  then  contends  that  the  plaintiff  has  acquired 
no  estate  or  lien  to  which  the  law  gives  a  preference,  in  the 
particular  debts  of  Gooding  and  Jerkins,  and  as  between  two 
assignees,  neither  of  whom  has  a  legal  estate  or  lien  to  which 
the  law  gives  a  preference,  equity  will  give  priority  to  the  first 
in  time.  For  this  he  cites  Lindsay  v.  Wilson^  2  D.  &  B. 
Eq.  8. 

The  principle  is  admitted.  The  only  question  is,  whether  in 
this  case  the  law  does  not  give  the  plaintiff  a  preferable  lion. 

The  Act  of  1868-'69,  ch.  148,  sec.  1,  (Bat.  Rev.  ch.  17,  sec. 
261,)  enacts,  that  no  execution  shall  be  a  lien  on  the  personal 
property  of  the  defendant,  as  against  hona  fide  purchasers  for 
value,  or  against  other  executioiis,  except  from  the  levy.  As 
the  Carolina  National  Bank  released  the  personal  liability  of 
the  stockholders  of  the  Merchants  Bank,  it  was  a  purchaser  for 
value.  But  as  the  assignment  was  a  security  only,  and  was 
not  registered,  it  was  still  void  as  against  the  plaintiffs  as  we 
have  seen.  Now,  at  what  time  did  the  plaintiffs  acquire  any 
lien  upon  the  debts  owing  by  Gooding  and  Jerkins  ? 

The  debts  being  choses  in  action  were  incapable  of  an  actual 
seizure  by  the  sheriff,  and  as  by  the  C.  0.  P.  sec.  264,  tyid  the 
following,  they  were  made  liable  to  execution,  by  analogy,  the 
lien  must  beheld  to  have  been  acquired  when  the  plaintiff" did 
what  appropriated  the  debts  to  his  judgment,  as  a  levy  would 
have  appropriated  tangible  property.  It  may  be  that  this  ap- 
propriation was  made  by  service  of  process  on  the  debtors  under 
sec.  266,  C  C.  P.,  but  as  we  are  not  required  to  decide  on  this 
point,  we  refrain  from  doing  so.  We  think,  at  least,  an  appro- 
priation was  made,  and  a  lien  acquired,  when  the  Superior 
Court  directed  the  debts  of  Gooding  and  Jerkins  to  be  applied 
to  the  plaintiffs'  judgment. 

The  plaintiff  had  certainly  then,  done  what  was  equivalent 
to  a  levy.    The  case  cited,   therefore  does  not  apply:   the 
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of  the  parties  are  not  equal,  for,  as  against  the  plain- 
NattonMl  Bank  of  Carolina  haa  no  equity,  and  the 
h.is  a  lien  at  law.  It  is  jnst  as  if  a  delttor  had  made 
ige  of  tangible  goods,  which  was  not  registered  when 
e  levied  on  nnder  execution. 


Judgment  affirmed. 


E.  J.  ASTON  e.  J.  M.  CRAIGMILEB. 


«tice,  the  Judge  below  is  not  required  to  recapitulate  the  teati- 

Lven  in  on  u  trial  before  him  a  second  time,  although  one  of  the 

may  request  it  to  be  done. 

ound  for  a  new  trial,  that  the  defendant's  counsel  made  a  uiis- 

idmittiug  in  the  answer  the  existence  of  a  certain  contract, 

nistake  was  not  discovered  until  after  the  trial,  and  his  Honor 

it  in  refusing  it. 

:ywey,  3  Dev.  485 ;  State  v.  H'irrey,  2  Dev.  &  Bat.  390 ;  BaH^  v. 

S  Tred.  404,  cited  and  approved.) 

ACTION,  on-R  stated  contract,  tried  at  the  July  (Special) 
373,  ot  Buncombe  Superior  Court,  before  Alierisan^  J. 
\  complaint,  the  plaintiff  alleged  that  the  defendant 
n  a  commission  of  fivejsei-  cent,  upon  the  sale  of  a  cer- 
t  of  land,  amounting  to  $375,  according  to  tlie  terms  of 
I  contract,  fully  set  out  in  the  complaint. 
mtraet  was  admitted  in  the  answer,  but  it  was  therein 

that  it  bad  been  rescinded  and  ended  several  months 
le  sale  of  the  land  upon  which  commissions  are  claimed. 

this  issue  thus  raised   by   the   pleading^,  the  parties 

;rial. 

onor  stated  the  evidence  to  the  jory  and  charged,  that 

ihould  find  that  the  contract  bad  been  rescinded  or 

by  the  parties,  the  plaintiff  could  not  r 
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As  the  jnry  M'as  about  to  retire,  the  case  states,  the  defendant 
asked  the  Court  to  instruct  the  jury,  tliat  if  they  found  the 
contract  had  been  rescinded,  they  should  find  for  the  defen- 
dant. Ills  Honor  remarked  that  the  instructions  asked  fur, 
had  been  given,  and  atrain  gave  the  charge,  but  without  again 
repeating  the  testimony  in  the  case. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defen- 
dant moved  for  a  new  trial  upon  the  following  grounds,  towit : 

1.  Because  the  Court  failed  to  recite  the  testimony  upon  tho 
rescission  of  the  contract,  a  second  timG,  when  his  Honor's  nt- 
tention  was  called  to  it. 

2.  The  defendant  alleged,  and  oflered  to  make  affidavit,  that 
his  counsel  had  made  a  mistake  in  admitting  in  the  answer,  the 
contract  as  set  up  in  the  complaint  to  have  been  inado  by  the 
defendant ;  that -the  agent  of  the  deiendant,  one  Atkinson,  had 
no  authority  to  make  such  a  contract  for  him,  but  one  of  a 
diflTerent  nature,  and  that  lie  had  never  authorized  the  contract 
named  in  the  complaint  or  assented  to  the  same,  though  At- 
kinson had  made  the  contract  as  charged.  Defendant  also 
oflFered  to  make  affidavit  that  the  mistake  was  not  discovered 
by  him  until  after  the  trial  of  the  case. 

There  was  no  intimation  of  any  such  defence,  or  of  the  ex- 
istence of  such  a  state  of  facts,  until  after  the  trial  was  over, 
and  it  was  mentioned  for  the  first  time,  upon  the  motion  for  a 
new  trial ;  and  the  defendant's  exception  to  the  charge  of  the 
Court  was  first  taken  when  the  motion  was  made. 

The  Court  refused  the  motion  for  a  new  trial,  and  gave 
judgment  in  accordance  with  the  verdict,  from  which  judgment 
defendant  appealed. 

I^tdler  cfe  Ashe,  for  appellant. 
J,  U.  Merrimonj  contra. 

Rbadb,  J.  The  first  exception  to  his  Honor's  charge  is,  that 
he  failed  to  recite  the  testimony  upon  the  rescission  of  the  con- 
tract a  secovd  time,  when  his  attention  was  called  to  it. 
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It  is  the  duty  of  the  Judge  "  to  state  in  a  full  and  correct 
manner  the  evidence  given  in  the  case."  Rev.  Code,  ch.  31,  sec. 
130.  But  he  need  state  only  such  parts  and  so  much  as  is  ne- 
cessary to  aid  the  jury  in  passing  upon  the  issues  submitted. 
State  V.  Lipsey^  3  Dev.  485  ;  State  v.  Harvey^  2  Dev,  &  Bat. 
1^90;JBailcy  v.  Pooh  13  Ire.  404.  All  this  we  are  to  assume 
his  Honor  did  ;  indeed,  it  is  stated  in  the  case  that  he  did.  The 
exception  that  he  did  not  recapitulate  the  testimony  a  second 
time  is  of  the  first  impression  in  our  practice.  The  exception 
18  not  favored. 

After  the  verdict  for  the  plaintitf,  the  defendant  moved  for 
a  new  trial  upon  the  ground  that  his  counsel  had  made  a  mis- 
take in  admitting  in  the  answer  that  such  a  contract  ever 
existed,  and  that  he  had  not  discovered  the  mistake  until  after 
the  trial.     This  he  offered  to  show  by  his  o\Vn  affidavit.     His 

4 

Honor  refused  a  new  trial,  and  the  defendant  excepted.  If 
the  alleged  mistake  had  been  satisfactorily  proved,  still  his 
Honor  might  well  have  refused  a  new  trial  in  the  exercise  of 
his  discretion,  because  mistakes  or  want  of  skill,  or  other  faults 
of  attorneys  in  the  management  of  cases  are  not  always  excu- 
sable, and  must  usually  be  at  the  expense  of  their  clients,  and 
not  of  the  clients  on  the  other  side.  And  certainly  it  was  con- 
siderate in  his  Honor  in  this  case  not  to  rely  upon  the  proflfered 
affidavit  of  the  defendant  himself,  after  he  had  admitted  in  his 
answer  that  there  was  such  a  contract,  but  alleged  that  it  had 
been  rescinded,  and  upon  the  trial  made  no  issue  except  upon 
the  rescission.  We  do  not  think  it  necessary  to  enter  into  the 
discussion  of  the  question  whether  the  refusal  to  grant  a  new 
trial  for  the  cause  assigned  was  discretionary  with  his  Honor,  or 
whether  we  can  review  him,  because,  if  discretionary,  it  is 
fatal  to  the  defendant,  having  been  exercised  against  him,  and 
if  subject  to  our  review,  we  agree  with  his  Honor. 

There  is  no  error.  Judgment  will  be  entered  here  for 
plaintiff. 

Pbs  Cubiam.  Judgment  aflirmed. 


\ 
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Reiobr  V,  Comm'bs.  of  Thb  Town  or  Beaufobt. 


HENRY  REIGER  r,  COMMISSIONERS  of  the  town  of  BEAUFORT. 

The  Commissioners  of  a  town,  authorized  to  subscribe  to  tlie  capital 
stock  of  a  corporation,  upon  its  being  so  voted  by  a  *^  majority  of  the 
voters  of  said  town  qualified  to  vote  for  Commissioners,"  are  justified 
in  subscribing  the  amount  voted,  if  a  majority  of  the  votes  cast  at  the 
election  held  for  that  purpose  be  in  favor  of  such  subscription,  al- 
though a  majority  of  all  the  voters  of  the  town  did  not  vote. 

Civil  action,  to  recover  a  bond  iseued  by  the  corporation, 
commenced  in  a  Justice's  Court,  and  carried  by  appeal  to  the 
Superior  Court  of  Carterct  county,  from  whence  it  was  re- 
moved to  the  Superior  Court  of  Wake,  when  it  was  tried  at 
Spring  Terra,  1873,  before  Alhertson,  J.^  upon  the  following 

CASE  AGREED : 

The  bond  upon  which  the  suit  is  brought,  was  given  by  the 
Commissioners  of  the  town  ot  Beaufort  to  C.  R.  Thomas,  Presi- 
dent of  the  Beaufort  Steam  Ferry  Boat  Company,  under  the 
authority  granted  by  the  provisions  ot  the  act  of  1858-'59,  in- 
corporating said  company.  Section  5  of  that  act  reads :  "  That 
it  shall  be  lawful  for  the  Commissioners  of  the  town  of  Bean- 
fort,  to  subscribe  by  their  agent,  for  such  an  amount  of  stock 
in  said  company  as  they  shall  be  authoriz^d  to  subscribe  by  a 
majority  of  the  voters  of  said  town,  qualified  to  vote  for  com- 
missioners, whose  sense  of  subscribing  a  particular  amount  shall 
be  previously  ascertained,  bj  opening  a  poll  for  that  purpose, 
at  such  times  and  on  such  notice,  and  in  such  mode,  as  the 
Commissioners  shall  direct ;  and  the  said  Commissioners  shall 
have  power  to  negotiate  a  loan  or  loans,  and  issue  the  bonds 
of  the  town  as  security  for  the  payment  of  said  loan  or  loans, 
and  shall  be  authorized  to  lay  a  tax  on  the  lands  and  polls  of 
said  town  for  the  payment  of  the  said  subscription." 

On  the  24th  February,  1859,  the  Commissioners  of  the  town 
of  Beaufort  ordered  that  the  clerk  advertise  at  the  Court  House 
and  three  other  public  places,  that  an  election  would  be  held 
at  the  Court  House  on  Saturday,  the  26th  of  said  month,  to 
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sense  of  tlio  citizens  as  to  wlieHicr  the  Commiesigncrs 
iibscrilje  $2,000  in  addition  to  the  snbeeription  of 
hcretofum  niHde  to  tlic  stock  of  said  Companv,  The 
was  held,  when  62  voted  in  favor  of  "  siil)scnption ' 
2  (two)  voted  iigainst  it,  wlierciipon  the  Com  mission  ere 
?'/,  that  the  Trcaemer  of  the  town  piilieerihe  $2,000  to 
li  of  the  Beaufort  Steam  Ferry  Boat  Companj,  and 
,  certificate  of  stock  tiierefor. 

loe.'l,  fw/ih-:r,  Th:it  a  bond  or  bunds,  piiyablc  at  twelve 
bearirif;  interest  from  date  and  signed  by  a  majority 
iiTiiiiiiisioiu'r:,  !'e  issuL'd  by  iLc  Treasurer  in  pnyiiient 
ubscription,  and  tlmt  tiie  Tccii^nrer  be  authorized  to 
bond  or  bonds  f-  r  any  sum  not  luss  than  90  per  cent., 
be  be  authorized  to  charge  (be  loss  on  the  sale  of  said 

any,  in  bis  accnunt  iipun  vmchers  therefor." 
'BUflnce  of  the  foregoing  ordinance,  the  bond,  the  same 
in  this  action,  was  issued  and  assigned  by  C  B.  Thomas. 

to  the  pbiiiiliif,  before  it  became  due ;  and  all  the 
iued  by  virtue  of  said  ordinance,  were  issued  at  par, 
;owii  received  therefore  stuck  in  said  Company  of  the 
the  face  of  tlip  bonds. 

dmitlcd  that  08  is  less  tiian  a  majority  of  the  voters 
own,  qnaliiied  at  that  time  to  vote  for  Commissioners, 
the  hearing,  his  Honor  gave  judgment  for  the  ptain- 
ih  being  certified  to  the  Superior  Court  of  Carteret, 
idantB  appealed. 

,  for  appellants. 

\ton  Battle  dk  -^fon  and  Htibhard,  contra. 

OM,  C.  J.     The  plaintiff  is   a  hona  Jide  holder  of  a 

lied  by  the  Commissioners  of  the  town  of  Beaufort. 

Be  agreed  "  seta  ont  no  fact  upon  which  a  recovery  can 

sd. 

>wn  issued  its   bonds,  received  the  value  thereof  in 

the  Company,  and  the  town  cannot,  as  against  a  bona 
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Jlde  holder  of  ong  of  its  bonds,  be  heard  to  allege 
is  void,  by  reason  of  the  fact  that  the  coQaeot  of 
the  town  had  not  been  dnly  ascertained. 

Indeed,  we  iaclioe  to  the  opinion,  that  the  con. 
tended  for,  to  wit:  there  must  be  a  majority  of  i 
of  Baid  town  qnalified  to  rote  for  CommisBioners 
for  the  act  goes  on  to  provide,  "  whose  sense  of 
proposed  amount  shall  be  previoasly  ascertained 
poll  for  that  porpose,  after  advertisement,"  &c. 
of  which  is,  that  all  of  the  voters  of  the  towr 
choose  to  attend  at  the  poll,  are  to  be  taken  as  asi 
result  of  the  election  according  to  the  votes  &i 
This  ij3  the  nsoal  coarse.  The  Commissioners  t 
and  issued  the  bonds.  If  the  intention  was  to  a 
restriction,  there  onght  to  have  been  an  express 
the  assent  of  the  voters  of  the  town  can  only  1 
vote  of  a  majority  of  all  of  the  voters  of  the 
actnally  polled. 

Here  the  assent  of  the  voters  of  the  town  is  lel 
tained  by  opendng  aj)oll  after  due  advertiaemeni:,  • 
coarse  is  left  to  depend  npon  the  majority  of  thf 
snob  election. 

No  error. 

Pkb  Cttriam.  (TDdgmei 
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ISAAC  W,  JONES  V.  CHARLES  F.  WAGONER,  Sheriff. 

A  rale  on  a  Sheriff  to  ahow  cause  why  he  has  not  obeyed  the  mandate 
in  an  execution  and  sold  certain  land,  and  the  rerersionary  interest 
therein,  is  well  answered,  by  showing  that  the.  land  had  been  assigned 
as  a  homestead,  and  by  pleading  the  act  of  1870-'71,  forbidding  the 
sale  of  the  reversionary  interest,  and  the  rule  must  be  discharged. 

(Orummen  t.  Bmnet,  68  N.  C.  Rep.  494,  cited  and  approved.) 

ArPLioATioN  for  a  mandamus,  heard  by  Cloudy  J.,  at  tho 
Fall  Term,  1873,  of  the  Superior  Court  of  Rowan  county. 

In  his  complaiut  the  plaintiff  alleged,  that  at  January  Term, 
1872,  ot  Rowan  Superior  Court,  he  recovered  a  judgment 
:£^ain6t  one  Styres ;  that  on  the  3d  July,  1873,  he  caused  an 
^execution  to  issue  on  such  judgment  which  came  regularly 
iinto  the  sheriifs  hands.  Plaintiff  further  alleges,  that  at  the 
^tirne  the  judgment  was  docketed,  Styres  owned  in  fee  a  tract 
•of  land  in  said  county,  of  sixty-nine  acres,  or  thereabouts ; 
•that  in  September  following,  Styres  and  wife  conveyed  said 
tract  of  land  to  one  Long  for  the  purpose  of  defrauding  the 
creditors ;  and  that  soon  thereafter  the  plaintiff  demanded  of 
the  sheriff  the  defendant  herein,  that  he  should  sell  the  land, 
notwithstanding  the  conveyance  to  Long.  That  the  sheriff 
advertised  the  same  to  be  sold,  but  afterwards  refused  to  sell 
on  account  of  the  homestead  law.  Plaintiff  then  demanded 
that  the  reversion  in  said  land  after  the  provisions  of  the  home- 
stead was  complied  with,  should  be  sold,  which  the  defendant 
'refused. 

The  defendant  admits  most  of  the  allegations  in  the  answer 
.and  states,  that  he  caused  Styres  homestead  and  personal  pro- 
^perty  exemption  to  be  laid  off,  which  took  his  land  and  all  his 
ipersonal  property,  and  that  he  refused,  acting  under  advice  to 
'Sell  the  reversionary  right  of  Styres. 

His  Honor  being  of  opinion  that  the  plaintiff  had  not  made 
•out  a  suflScient  case  to  authorize  a  mandamtiSj  dismissed  the 
•case,  whereupon  the  .plaintiff  appealed. 
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McCorTde  dk  Bailey y  for  appellant,  cited  Crummevi  v.  Ben- 
netty  68  N.  0.  494  authority  for  the  sale  of  the  reversion. 

1.  As  to  sale  of  homestead  by  Styres,  distingHishable  as  in 
our  case  the  deed  was  by  Styres  and  wife  and  privy  examina- 
tion pursuant  to  the  provisions  of  Art.  X,  sec.  8  Constitution, 

Craige  ds  Oraifey  and  Janes  <b  JoneSy  contra. 

Peabson,  0.  J.  The  question  as  to  whether  mamdamue  wili 
lie  to  compel  a  sheriff  to  sell  land  under  a  "fieri  facias  is  waived 
by  treating  this  as  a  rule  upon  the  sheriff  in  the  case,  Jonea  v. 
Styresy  to  show  cause  why  he  shall  not  be  ordered  as  an  officer 
of  the  Court  to  execute  the  writ. 

Treating  it  in  that  way  the  sheriff  shows  for  cause  the  home- 
stead act  and  the*act  of  1870-71,  forbidding  the  sale  of  rever- 
sionary interest"  or  estate  after  the  homestead  expires. 

At  common  law  land  was  not  liable  for  debts,  and  a  party 
was  trusted  on  the  faith  of  his  personal  property  and  the 
remedy  against  his  hody. 

Statute  £Mgity  13  Sdw.  1,  gave  the  creditor  a  right  to 
extend  the  one-half  of  the  debtors  land  at  a  yearly  valuation 
until  the  debt  was  discharged.  Our  statute  of  1784  subjected 
land  to  sale.  The  act  of  1872  subjects  trusts,  estates  and 
equities  of  redemption  to  sale  under  execution. 

Clearly  the  Oeneral  Assembly  has  power  to  repeal  these 
statutes,  and  there  could  be  no  objection  on  the  score  of  im- 
pairing the  obligation  of  contracts,  provided  the  repealing  act 
was  confined  to  debts  thereafter  contracted.  The  homestead 
act  and  the  act  forbidding  the  sale  of  the  reversion  until  after 
the  homestead  estate  runs  out,  are  in  effect  only  partial  repeals 
of  the  then  statutes  above  r^erred  to. 

The  debt  in  our  case  was  contracted  in  1872,  (as  we  infer 
from  the  manner  in  which  the  case  is  stated,  and  from  what 
was  said  on  the  argument,)  so  this  partial  repeal  of  the  act  of 
1874  does  not  impair  the  obligation  of  the  contract  sued  on. 
The  plaintiff  at  the  time  he  gave  the  credit  had  notice  that  he 
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could  not  ealg'ect  the  land,  nnl^s  there  was  an  excess  over  and 
above  the  value  of  the  homestead. 

We  are  unable  to  see  bow  the  deed  from  Styres  and  wife  to 
Long  can  effect  the  question,  for  supposing  k  be  fraudulent  and 
void  as  to  creditors,  it  cannot  have  the  legal  effect  to  enlarge 
the  rights  of  creditors,  so  as  to  put  the  homestead  out  of  the 
way.     Crummen  v.  Bennett,  68  N.  C.  494. 

We  concur  in  the  ruling  of  his  Honor,  and  order  '^  the  rale"' 
to  be  discharged  at  the  cost  of  the  plainitff. 

Per  Cubiam.  Judgment  affirmed. 


D.  F.  WILSON  and  others  v,  R.  J,  ABRAMS,  Adm'r.,  and  others. 

The  proper  practice  in  a  proceeding  against  an  Administrator,  who  at 
the  time  was  Judge  of  Probate,  seems  to  be,  to  make  the  summons 
returnable  before  him,  and  then,  under  the  provisions-  of  the  act  of 
1871-73,  chap.  197,  transfer  the  whole  proceedings  bef<»re  the  District 
Judge,  who  will  make  the  necessary  orders  in  the  premises. 

Exceptions  to  the  report  of  a  refereee,  that  be  adopted  a  former  settle- 
ment as  the  foundation  of  his  report  ;  that  he  stated  no  evidence  upon 
which  he  found  the  facts  reported ;  that  he  filed  no  vouchers  nor  re- 
ceipts, nor  did  he  refer  to  any  authorizing  the  disbursements  reported ; 
and  that  he  did  not  state  when  certain  judgments  were  obtained,  are 
all  well  taken,  and  the  report  was  properly  set  aside. 

Special  pboi:ebdings,  (petitioner  against  an  administrator 
for  a  settlement,)  tried  upon  exceptions  to  the  report  of  a  com- 
missioner, before  Zogan^ «/".,  at  Spring  Term,  1878,  of  the  Su- 
perior Court  of  Polk  County. 

The  plaintiffs  are  the  distributees  and  next  of  kin  of  Charles 
Wilson,  deceased,  of  whose  estate  the  defendant,  B.  J.  Abrams, 
is  the  administrator.  The  summons  was  returnable  before  the 
Judge  of  Piobate,  who  was  at  the  time,  Abrams,  the  adminiek 


L 


JANUARY  TERM,  1874. 

Wilson  aai.  n.  Abramb,  Adm'E.  «t  at 

(trator,  on  ihe  2Dd  Manday  of  Marcli,  187ft,  at 
Abratna  having  accepted  service,  Sled  hia  answer, 
the  answer  was  put  in,  by  order  of  the  Court,  (hi( 
was  referred  to  R.  W.  Logao,  to  take  an  accoant  of 
tfitration.  The  case  was  thereafter  continued  on  ti 
Coart  docket,  from  term  to  term,  nntil  Fall  Terra, 
the  referee  made  hia  report,  to  which  report  plaintii 
The  first  six  being  the  only  exceptions  consider 
Conrt,  are  as  foHows : 

1st.  The  Commiesioner  sdopted  the  settlementot 
istration  made  eas  ^xirte  with  the  Court,  in  1860. 
going  back  to  the  inventory  and  the  eale  list  of  t 
trator. 

2nd,  The  Commissioner  haa  not  reported  tbeevii 
which  lie  bases  his  report,  neither  as  to  receipts  n( 
metitB. 

3.  None  of  the  Touchers  and  receipts  allowed 
£led,  numbered  or  referred  to,  eo  as  to  enable  ai 
see  or  examine  them. 

4th.  He  has  not  stated  when  the  Confederate 
hand  was  collected,  iuid  on  what  account ;  bo  as  to  sh 
the  adminietrator  is  aceonntahle  for  it  in  good 
otherwise. 

5th.  He  haa  not  reported  when  the  judgment  tc 
OTi  J.  S.  Ford  arid  others  was  obtaiacd. 

6th.  Nor  the  judgment  on  the  note  of  D.  F.  Wilsi 
jtnd  others. 

(Other  exceptions  omitted.^ 

At  Spring  Term,  1873,  tho  exceptions  wgtb  o' 
his  Honor,  and  at  Fall  Term  succeeding,  plaintif 
vacate  the  order  overrnling  the  exceptions,  and  cot 
report,  for  want  of  jurisdiction  ;  and  furthermor 
cause  be  tranBtbrred  to  the  Court  ot  Probate  of 
coanty  in  the  judicial  district,  for  the  reason  tha 
was  Judge  of  Probate  of  the  conntj-  wLerein  tl 
peodiiijg. 
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ottona  being  refused  b;  his  Honor,  the  ptaintiffa  ap- 


He  dk  Bailey  and  J.  V.  L.  Barritf  for  appeltants^ 
allowing  brief : 

)  jnriediction  :  Superior  Court  baa  two  departments ; 
of  Probftte,  under  the  control  of  the  Judge  of  Pro- 
the  Superior  Court  proper,  under  the  control  of  the 
:he  District  The  jurisdiction  of  the  Court  of  Fro- 
h  is  expreeel;  defined  !»  the  Constitution,  Art.  X^ 
original,  and  CBnoot  be  exercised  by  the  Jndge  of 
ior  Court,  except  npon  appeal.  Hitni  t.  Sneed  and 
N.  0.  R.  180;  Bowland  t.  Tk(mji»on,  Ouardian, 
;  McAdoo  v.  BenlmB,  63  N.  C.  R.  p.  4«1.  The 
eference  was  made  at  Fall  Term,  1870.  At. that 
[oDor  bad  no  power  to  make  the  order, 
kroceedings  were  returnable  to  the  regular  terra,  the 
aid  down  in  Hui^  v.  &need  and  wj/e,  Rowland  v- 
i  and  McAdoo  t.  Benhow,  applies, 
'isdiction  of  the  Probate  Court  being  a  constitutionat 

cnrative  act  of  1870-*7i,  chap.  108,  cannot  effect  the 
if  jurisdiction,  for  the  power  to  ratify  cannot  be  ex 
icept  where  the  party  exercising,  could  originally 

jurisdiction. 

I  as  in  tlie  Probate  Oonrt,  riie  Judge  of  Probate 
ve  taken  an  accoant  and  rendered  judgtneiit,^as  his 
lid  only  take  jnrisdiction  on  appeal,  except  to  try  an 
et  transferred,  unlest  ho  had  been  ealled  upon  pursn- 

provisioDS  of  the  Act  of  1871-'72. 
»)rd  does  not  sbo.w  how  the  natter  got  before  the 
^be  distriet. 
to-  the  exceptions  z 

aster  in  taking  an  aecoitat  ewinot  act  opon  fiKts  of 
nowledge.    2  Dev.  A  Battle's  Equity,  229,  BUsdi 
;n ;  Larking  v.  Murphy,  68  N.  C.  K.  p.  S81. 
ception.  A  coimoiasioner  to  whom  a  tuattec  has  been 
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referred  by  the  Court,  slionid  state  in  his  report  all  the  evi- 
dence, upon  which  the  report  is  founded,  otherwise  it  will  be 
sot  aside.     Mitchell  v.  Walker,  2  Ired.  Equity,  621. 

When  a  case  is  referred  to  a  Clerk  and  Master,  he  must  state 
in  writing,  in  his  report  to  the  Court,  all  the  testimony  heard 
by  him,  and  upon  which  his  report  is  founded.  Jlaucett  v. 
Mangy/m,,  5th  Ired.  Equity,  p.  53. 

3d  Exception.  If  the  Master  allows  items  in  an  executor's  or 
administrator's  account,  without  vouchers  therefor,  and  does 
not  state  the  evidence  upon  which  the  allowance  is  made,  the 
items,  will  upon  exception  taken  to  them,  be  again  referred  to 
the  Master,  that  he  may  revise  them  and  set  forth  the  grounds 
of  his  allowance,  so  that  the  Court  may  be  enabled  to  decide 
upon  the  correctness  of  his  judgment.  Peyton  v.  Smithy  cFk 
Dev.  &  Bat.  Equity,  325. 

4th  Exception.  The  report  ought  to  state  everything  the 
reference  directs.  It  ought,  therefore,  to  show  in  the  case  of 
the  receipt  of  Confederate  money,  when  the  same  was  received 
and  under  what  circumstances.  Quintz  v.  (^uintz^  2  Hay- 
wood, 182. 

When  a  report  is  made  upon  accounts  exhibited  to  the 
Master,  such  accounts  should  accompany  the  report,  that  the 
Court  may  see  the  correctness  of  the  Master's  inferences.  Jef- 
freys V.  Yarharough^  2  Hawks,  307. 

5th  Exception.  Quintz  v.  QuintZy  Bupra. 

Scliencky  contra. 

Reade,  J.  The  Court  of  Probate  has  jurisdiction  *'  to  audit 
the  accounts  of  executors,  administrators  and  guardians,"  under 
the  Code,  subject  to  transfer  and  appeal,  as  in  other  cases.  See 
also.  Con.  Art.,  IV,  sec.  17. 

Where  a  Judge  of  Probate  was,  at  the  time  of  his  election, 
administrator  of  an  estate,  it  was  supposed  to  be  contrary  to 
principle  that  he  should  audit  an  account  of  his  own ;  and, 
therefore,  the  act  of  1871-'72,  chap.  197,  sec.  1,  provides  that 
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fudge  of  the  Superior  Court  may  make  euch 
leceesary  in  the  BettleiDeut  of  the  estate ;  and 
countB  or  appoint  a  Commissioner  to  do  eo, 
i  Judge  for  hie  approval,  &c.  See  Battle's 
ctioD  6.  And  when  the  account  is  approved 
shall  order  the  Judge  of  Probate  to  make 

fore  c8,  the  defendant  was  Probate  Judge, 
rator  at  the  time  he  was  elected.  So  that  it 
h  he  could  not  audit  the  acconnt,  and  t&lle 
reeaid,  authArizing  the  Judge  of  the  Superior 

vas  returnable  before  the  Probate  Judge  \  but 
ot  show  that  an;  action  was  taken  b;  him,  or 
loved  before  him,  and  the  next  we  hear  of  the 
ho  Judge  in  term,  and  the  plaiotiff  files  his 
0  defendant  answers,  and  the  Court  refora  to 
0  audit  the  accoants,  who  reports  an  account, 
ms  are  filed  by  the  defendant  which  are  over- 
eudant  appeals. 

t  case  of  the  kind  that  has  been  before  us, 
s  new.  Inasmuch  as  the  Probate  Judge  can 
[)unt  in  a  case  where  he  is  a  party,  it  W9uld 
imoDSonght  to  be  returnable  before  the  Supe- 
;  but  then,  the  Con.,  Art.  IV,  sec.  17,  oonfere 
arisdiction  to  audit  the  accounts  of  admiuis- 
ant  having  excepted  the  case  in  which  be  him- 
administrator.  The  course  pursued  in  this 
most  convenient  solution  of  the  difficulty; 
)n8  before  the  clerk  or  Probate  Judge,  which 
itutional  requirement,  and  ihen,  as  the  Supc- 
irisdiction  by  transfer  or  appeal,  it  may  pro- 
it  of  1871-'7a,  mpra. 

ore,  no  force  in  the  objection  on  the  part  of 
it  the  Judge  of  the  Superior  Court  had  no 
had  jurisdiction  of  the  subject  matter — origi- 
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nal  under  the  act  aforesaid ;  appellate  under  i 
and  the  Code.  And  he  had  jnrisdiction  of  the 
eon  of  the  acceptance  of  service,  and  the  appearai 
whatever  may  have  been  the  irregularity  ot  1 
case  from  the  Probate  to  the  Superior  Court. 

The  first  six  exceptions  ou  the  part  of  the 
report  of  the  Commissioner  are  well  taken,  v 
report  to  be  so  radically  defective  that  the  accoi 
be  stated  anew,  and  therefore  it  is  not  neceasarj 
notice  the  other  exceptions. 

The  exceptions  were  considered  below  at 
1873;  but  hi?  Honor  did  not  deliver  hie  opi 
the  term  expired,  and  therefore  the  plaintifi' had 
tnnity  to  appeal.  This  entitled  the  plaintiff  i 
have  the  judgment,  which  had  been  enterei 
Term  vacated. 

There  is  error.  This  will  be  certified  aod  tlit 
to  the  end  that  the  judgment  may  be  vacated, 
etistained,  (the  first  six,  the  others  not  passed 
set  aside,  and  a  new  account  ordered,  and  such 
ingB  had  as  the  law  directs. 

Peb  Cceiam.  Judgment 
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rob&te  have  original  juiiadiction  of  special  proceedings  for 
iry  of  difltributire  shares  uid  legacies  vhicli  hare  not  been 
to  by  the  Executor.  When,  however,  actions  for  the  same 
brought  to  regular  termB  of  the  Superior  Courts,  the  defect 
y  the  act  of  1870-'71,  chap.  108,  (Bat.  Rev.  cliap.  57,  sees. 

■  had  no  right,  in  the  Fall  of  1863,  to  collect  good  notes 
to  his  testator's  estate,  and  invest  the  proceeds  in  Confed- 


3TI0N,  in  the  natnro  of  a  special  proceeding  to  re- 
;acy,  hoard  by  Henry,  J.,  at  the  Fall  Term,  1873,  of 

Superior  Court. 
3  was  referred,  and  the  report  of  the  referee  excepted 

defendant.    Hie  Honor,  on  the,  trial  below,  atia- 
3  exception,  the  plaintiffs  appealed. 
Is  of  the  case,  with  the  exceptions  to  the  report  and 
n  of  the  Judge  below,  are  falty  stated  in  the  opinion 


ie  (&  Bailey,  for  appellant. 

lerrimon,  contra,  cited  and  relied  on  Hunt  v.  Sneed, 
Hep.  176;  Heiiig  v.  Foard,l\nA,  710;  Sprinkle  v. 
•n,  66  N.  0.  Rep.  450  ;  Act  of  1870-'71,  chap.  108, 
pply  to  proceedings  to  recover  legacies ;  Bat.  Rev. 
aec.  119,  relieves  executors  from  liability  where  they 
mfederate  money,  citing  Franklin  v.  VanTUn/,  66  N. 
45,  as  to  Amnesty  Act ;  Baird  v.  HaR,  67  N.  C. 


.  J.  This  was  an  action  for  the  recovery  of  a  legacy, 
irnable  to  the  regular  Spring  Term,  1S70,  of  the  Sn- 
urt  for  Mscon  county,  and  removed  by  consent  of 
Fall  Term,  1871,  to  the  connty  of  Bnncombe. 
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The  first  question  for  our  consideration  is  one  of  jurisdiction. 

"The  Clerks  of  the  Superior  Courts  shall  have  jurisdiction 
of  the  probate  of  deeds,  the  granting  of  letters  testamenttirj 
and  of  administration,  the  appointment  of  guardians,  the  ap- 
prenticing of  orphans,  to  audit  the  accounts  of  executors,  ad- 
ministrators and  guardians,  and  of  such  other  matters  as  shall 
be  prescribed  by  law."  Constitution,  Art.  IV.  sec.  17.  Here 
is  an  express  grant  of  jnrisdiction  to  grant  letters  testamentary 
and  of  administration,  and  to  audit  the  accounts  of  executors 
and  administrators;  but  the  manner  of  enforcing  the  collection 
of  legacies  and  distributive  shares,  is  left  to  be  regulated  by 
legislation. 

And  this  was  done  by  the  Act  of  1868-'69,  ch.  113,  sec.  83. 
We  have  held,  that  in  every  case  where  the  Court  of  Probate 
can  give  an  adequate  remedy,  the  party  asking  it  must  apply 
to  that  Court ;  and  that  it  has,  under  the  clause  of  the  Con- 
stitution and  the  legislation,'#w^a,  original  jurisdiction  of  spe- 
cial proceedings  for  the  recovery  of  distributive  shares  and 
legacies,  which  have  not  been  assented  to  by  the  executor.  But 
since  those  decisions  the  Legislature  has  passed  the  act  of 
1870-'71,  ch.  108,  for  the  express  purpose  of  curing  such  mis- 
takes, as  the  one  before  us.  His  Honor  was  of  opinion  that 
this  act,  if  not  unconstitutional,  did  not  apply  to  actions  for 
the  recovery  of  legacies,  since  special  proceedings  for  certain 
other  pur]x>ses  are  mentioned  in  the  act,  and  the  subject  of 
legacies  is  not  mentioned. 

But  this  construction  is  too  narrow,  and  would  defeat  many 
of  the  beneficial  purposes  of  an  act  which  was  intended  to 
core  defects  of  jurisdiction,  not  only  in  petitions  and  special 
proceedings,  but  also  in  any  action  which  may  have  been  im- 
properly brought.  Much  of  the  jurisdiction  of  Clerks  or  Pro- 
bate Judges  has  been  conferred  by  legislation  and  is  subject  to 
be  changed  by  the  same.  The  act  of  1870-'71,  supra^  was  re- 
enacted  and  enlarged  on  the  3d  day  of  March,  1873,  acts  of 
1872-'73,  ch.  175.  And  it  is  worthy  of  observation  that  the 
act  of  1870-71,  has  been  brought  forward  in  Battle's  Revisal, 


J 
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ch.  17,  sees.  425-426.  We  do  not  see  that  these  acts  infringe 
the  Constitution,  and  the  decisions  of  the  Court  have  treated 
the  subject  of  jurisdiction,  as  one  to  bo  regulated  by  legislation. 
In  McAdoo  v.  BenboWj  63  N.  C.  461,  the  Chief  Justice  in 
delivering  the  opinion  of  the  Court,  says  that  under  the  pro- 
vision of  the  Constitution,  which  ordains  that  the  Clerks  of  the 
Superior  Courts  shall  have  jurisdiction  "  of  such  other  matters 
as  shall  be  prescribed  by  law,"  the  General  Assembly  had 
power  to  enact  the  Code  of  Civil  Procedure,  by  which  the 
functions  of  the  Superior  Court  is  to  some  extent  divided 
between  the  Judge  and  the  Clerk  ;  and  under  this  same  clause 
the  General  Assembly  has  power  to  repeal,  suspend,  modify 
or  change  its  enactments,  so  as  to  make  writs  of  suminons 
returnable  to  the  regular  terras  of  the  Superior  Courts.  But 
notwithstanding  his  Honor  held  that  he  had  no  jurisdiction, 
he  proceeded  to  dispose  of  the  case  upon  its  merits,  and  we 
think  that  he  has  erred  in  his  conclusions  of  law,  upon  the 
facts  found  and  reported  by  the  referee.  It  appears  that  the 
testator  died  in  1859,  leaving  a  last  will  and  testament,  in 
which  he  bequeathed  to  the  plaintiffs  a  legacy  of  two  thousand 
dollars ;  that  the  defendant  qualified  as  his  executor,  and  on 
the  25th  day  of  January,  1860,  sold  personal  property  to  the 
amount  of  $19,592.14,  and  took  notes  with  good  security 
therefor,  payable  twelve  months  after  date ;  that  there  was 
cash  and  good  notes  on'hand  at  the  death  of  the  testator,  which 
came  to  the  hands  of  the  defendant  to  the  amount  of  $5,042.58 ; 
that  after  the  death  of  the  widow  of  the  testator  in  January, 
1862,  he  sold  the  property  which  had  been  bequeathed  to  her 
tor  life,  in  February,  of  the  same  year,  on  a  credit  of  twelve 
months,  for  the  amount  of  $3,362.23,  and  that  the  Mills  note 
amounted  $1,406.74,  the  whole  amounting  to  $29,403.70.  It 
further  appears  that  the  Commissioners  who  settled  with  the 
defendant,  under  an  order  of  the  Court  of  Pleas  and  Quarter 
Sessions  for  Polk  county,  at  March  Term,  1864,  found  that  he 
should  bo  charged,  after  deducting  all  credits  and  vouchers, 
with  the  net  amount  ot  $28,498.82,  and  that  the  defendant 
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acknowledged  that  amount  to  t>Q  correct.  The 
admits  that  he  never  paid  any  part  ot  this  legacy.  ' 
fonnd  by  the  referee,  are  not  denied,  and  we  conic 
uotice  that  the  defendant,  in  his  answer,  contents  h 
the  general  allegation,  that  "  in  good  faith  he  colle 
the  debta  dne  the  estate,  except  some  very  small 
Confederate  money,"  but  he  does  not  inform  ue  w 
looted  the  money.  We  only  see,  from  the  facts  fc 
referee,  that  he  collected  some  of  it  at  Fall  Ten 
Henderson  Court,  and  other  portions  of  it  after  the 
that  he  "  showed  a  certificate  for  $3,000  deposited  • 
funds  for  the  benefit  of  the  plaintifis,  and  to  pay  t 
in  the  name  ol^  Caleb  King,  executor  of  J.  King,  di 
12th,  1864."  Why  did  he  collect  these  good  notes 
of  1863,  and  afterwards  ?  Was  it  for  the  purpose 
good  notes  into  Confederate  script?  There  was 
for  this  collection  and  re-investment,  that  we  can  i 
defendant  has  furnished  ns  no  good  reason  for  so  c 
think  that  the  whole  current  of  the  decisions,  in  t 
against  the  defendant,  and  that  he  should  be  bold 
for  this  legacy.  But  it  is  objected,  that  while 
diarges  the  defendant  with  interest,  he  does  not  J 
at  which  the  legacy  should  begin  to  bear  interest 
aume  that  it  was  intended  to  charge  tbedefendantv 
from  and  after  the  date  of  his  settlement  with  tl 
sioners,  to  wit ;  at  March  Term,  1864,  of  the  Coi 
and  Quarter  Sessions  for  the  County  of  Polk;  bi 
not  expressly  stated  by  the  referee,  and  the  cou 
plaintiff  removes  this  objection  by  declaring  bis : 
remit  all  interest.  This  certainly  answers  to  the 
exception. 

The  judgment  of  the  Superior  Court  is  reverse* 
meat  entered  here  for  the  plaintiff  for  two  thoue 
the  amount  of  the  legacy. 

pBB  CrKTAJf.  Judgment  reversed  and  jndgmei 
tiff. 
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OLIVER  HERRING  u.  JULIA  E.  OUTLAW,  Adm'x.  and  others. 

The  irregularity  of  bringing  a  suit  against  an  Administrator  for  the  set* 
tlement  of  his  intestate's  estate,  in  the  Superior  Court  at  term  time, 
instead  of  in  the  Probate  Court,  is  cured  by  sees.  4^,  43$,  chap.  17> 
Bat.  Rev. 

(See  BdL  v,  King^  mprc^) 

CiYiL  ACTION,  (in  the  nature  of  a  special  proceeding,)  tried 
before  Clarke^  e/!,  at  Spring  Term,  1873,  ot  Duplin  Superior 
Court. 

The  plaintiff's  summons  was  returnable  before  the  Superior 
Court  in  Term  time.  Defendants  demurred ;  assigned  as  a 
ground  the  want  of  jurisdiction.  His  Honor  sustained  the 
demurrer  and  gave  judgment  dismissing  the  action ;  from 
which  judgment  plaintiff  appealed. 

Smith  <&  Strong^  for  appellant,  submitted : 

I.  A  creditor's  bill  may  be  brought  against  the  heirs  and  the 
executor  or  administrator  by  any  one  or  more  of  the  creditors, 
in  behalf  of  all  who  choose  to  come  in  and  make  themselves 
parties  to  the  action.  Adams'  E.,  pages  480  to  686;  Wad^f- 
worth  V.  D(wiSj  63  N.  C.  Rep.  251,  and  cases  there  cited. 

II.  Where  a  debt  is  demanded,  the  action  should  be  brought 
to  Term ;  when  a  legacy^  before  the  Probate  Court.  JSeilig  v. 
Foard,  64  N.  C.  Rep.  710. 

III.  Even  a  legacy  should  be  collected  in  the  Superior 
Court,  if  it  has  been  assented  to  by  the  eiecutor.  Miller  v. 
BameSyQb'^.C  Rep.  67;  PuUea  v.  Hutchins,  67  N.  C. 
Rep.  428. 

lY.  This  is  an  action  founded  upon  a  bond  upon  which 
judgment  has  been  obtained,  and  the  administrator  fixed  with 
assets,  but  having  committed  a  devastavit  of  the  perishable 
property,  and  the  bond  of  the  administrator  being  insolvent, 
the  plaintiff  is  entitled  to  the  relief  demanded  in  the  com- 
plaint to  have  his  debt  satisfied  out  of  the  real  estate  of  the  in- 
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(estate;  and  if  the  plaintiff  is  entitled  to  relief,  although  it 
may  not  be  precisely  the  relief  demanded  in  the  complaint,  it 
is  the  duty  of  the  Court  to  grant  relief,  though  it  may  be  in  a 
manner  and  form  different  from  that  demanded  in  the  com- 
plaint. Furman  v.  Moorey  64  N.  C.  Rep.  358 ;  Gudger  v 
Baird^  66  N.  0.  440. 

W.  A.  AUen,  and  Battle  dB  Sariy  contra : 

I.  The  authority  of  Wculsworth  v.  Davis,  cited  by  the  coun- 
sel for  the  plaintiff,  has  no  application,  because  the  suit  was  in- 
stituted in  that  case  prior  to  the  passage  of  the  act  for  "  the 
settlement  of  the  estates  of  deceased  persons  " — 1869. 

II.  Heilig  v.  Foard  also  inapplicable,  because  the  primary 
object  of  tliat  suit  was  not  to  obtain  a  settlement  of  the  estate 
of  the  deceased. 

III.  This  action  being  for  an  account  and  settlement  of  the 
deceased's  estate.  Hunt  v.  Sneed,  64  N.  C.  Rep.  176,  and 
l^prinhU  v.  Hutchinsarij  66  N.  C.  Rep.  450,  are  applicable  and 
control  this  place.  The  latter  portion  of  the  paragraph  in 
Sprinkle  v.  Hutchinson^  ending  about  midway  the  43d  page, 
expressly  decides  the  jurisdiction  in  this  case  against  the 
plaintiff.    PeUetier  v.  Saunders,  66  N.  C.  Rep.  261. 

The  act  of  1869-'70,  construing  the  act  of  1868-'67,  for  the 
"  settlement  of  the  estates  of  deceased  persons,"  expressly  puts 
the  jurisdiction  of  this  case  in  the  Probate  Court,  just  as  in 
cases  of  administration  where  the  letters  have  been  granted 
dnce  July  1869.  Laws  of  1869-'70,  ch.  58,  sec.  1,  page  99. 
The  daose  is  in  the  proviso  in  section  1.  Battle's  Rev.,  ch. 
4&5  sea  58. 

Einton  v.  Whitehv/rsty  68  K  C.  Rep.  316,  not  in  point. 
Question  of  jurisdiction  not  made  in  the  pleadings,  and  there 
some  of  the  defendants  seem  to  have  been  heirs  of  the 
intestate. 

In  our  case  it  is  apparent  that  the  only  object  was  to  require 
the  administrator  to  sell  the  lands — just  as  in  Pelletier  v. 
Satmdersy  supra. 
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Settle,  J.  This  is  an  action  in  the  nature  of  a  creditor's 
bill,  commenced  in  April,  1872,  against  the  administratrix  and 
heirs-at-law  of  B.  R.  Outlaw,  deceased,  and  made  returnable  to 
the  Superior  Court  at  term  time. 

His  Honor  dismissed  the  action  for  want  of  jurisdiction. 

Without  pausing  to  enquire  whether  the  action  was  properly 
brought  or  not,  it  is  suflScient  to  say  that  in  Bell  v.  King^ 
supra^  we  have  held  that  the  act  of  1870-71,  ch.  108,  re-en- 
acted by  the  act  of  1872-'73,  ch.  175,  and  brought  forward  in 
Battle's  Revisal,  chap.  17,  sees.  425,  426,  does  not  conflict  with 
the  Constitution,  and  that  it  cures  irregularities  and  defects  in 
the  manner  of  bringing  actions,  &c.,  before  one  Court  when 
they  should  have  been  brought  before  another. 

The  judgment  of  the  Superior  Court  is  reversed,  the  de- 
murrer overruled,  and  the  case  remanded  to  be  proceeded  in 
according  to  law. 

Feb  Cubiam.  Judgment  reversed. 


STATE  f).  ED.  SIMONS. 

In  an  indictment  for  larceny,  the  ownership  of  the  property  stolen  is 
charged,  "  100  lbs  of  cotton,  the  property  of  C,  100  lbs  of  cotton,  the 
property  of  G  :"  Held^  that  the  objection  to  the  indictment  on  account 
of  duplicity  and  obscurity,  would  have  been  fatal  on  a  motion  to 
quash,  but  that  the  defect  is  cured  by  verdict,  as  provided  in  chap.  85, 
sees  15  and  20,  Rev.  Code. 

Indictment,  (for  Larceny,)  tried  at  the  Fall  Term,  1878,  of 

Richmond  Superior  Court,  to  which  it  had  been  removed  from 

Anson  Superior  Court,  before  his  Honor,  Judge  Buxton. 

The  defendant  was  charged  in  the  following  indictment: 

'^  The  jurors  for  the  State  upon  their  oath  present,  that  Ed. 

Simons,  a  person  of  color,  late  of  the  county  of  Anson,  on^the 
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Ist  day  of  January,  1873,  with  force  and  arms,  at  and  in  the 
county  aforesaid,  one  hundred  pounds  of  cotton,  of  the  value 
of  five  dollars,  of  the  goods  and  chattels  of  L.  II.  Covington, 
one  hundred  pounds  of  cotton  of  the  value  of  five  dollars  of 
the  goods  and  chattels  of  Daniel  Gatewood,  then  and  there 
being  found,  feloniously  did  steal,  take  and  carry  away,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State." 

The  proof  was  that  L.  H.  Covington  carried  several  thousand 
pounds  of  his  seed  cotton  to  the  ginhouse  of  Daniel  Gatewood 
to  be  ginned,  and  while  the  cotton  was  being  ginned,  several 
hundred  pounds  were  stolen  ;  and  the  evidence  implicated  tha 
defendant  in  the  larceny. 

For  the  defendant,  it  was  insisted  that  the  indictment  con- 
tained but  a  single  count,  in  which  the  joint  ownership  of  the 
cotton  by  Covington  and  Gatewood  was  alleged  ;  and  that  in 
order  to  convict  the  defendant,  such  juint  ownership  must  be 
proved,  otherwise  the  defendant  should  be  found  not  guilty ; 
and  his  Honor  was  asked  so  to  charge  the  jury.  This,  his 
Honor  declined  to  do.     Defendant  excepted. 

The  jury  were  instructed  by  the  Court,  that  in  cases  of  bail- 
inent|  where  the  property  bailed  was  taken,  the  ownership 
may  be  alleged  to  be  in  the  general  owner,  or  in  the  bailee ;. 
that  this  indictment  contained  two  counts,  and  that  if  either 
was  supported  by  the  evidence,  it  was  suflScient.  To  this* 
charge,  defendant  again  excepted. 

The  jury  found  the  defendant  guilty.  Rule  for  anew  trial ; 
rule  discharged. 

Defendant  then  moved  to  arrest  the  judgment,  on  the  ground 
that  the  ownership  of  the  property  stolen,  was  defectively  stated, 
in  the  indictment.  Motion  overruled.  Judgment  and  appeal 
by  defendant. 

iSCeele  (b  WdUcer^  for  the  defendant. 
AUom^'Oeneral  Hargrave^  for  the  State. 

22 
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Pearson,  0.  J.  "  It  is  safest  to  follow  the  beaten  path," 
According  to  the  established  forms,  this  indictmeDt  would  have 
contained  two  distinct  connts,  one  charging  the  cotton  to  be 
the  property  of  Covington,  the  other  charging  the  cotton  to  be 
the  property  of  Gate  wood.  This  mode  ot  allegation  would 
fit  the  proofs,  whether  the  cotton,  upon  the  evidence,  turned 
out  to  be  the  property  either  of  Covington  or  of  Gatcwood, 

It  is  evident,  on  the  face  ot  this  indictment  that  it  contains 
ibut  one  count.  This  departure  from  "  the  beaten  path,"  gives 
rise  to  the  questions  presented  by  the  record. 

let.  Supposing  the  bill  of  indictment  to  have  only  a  single 
<50unt,  we  do  not  concur  in  the  conclusion  of  the  counsel  of  the 
defendant  that,  ergOj  the  ownership  of  the  cotton  is  charged  as 
the^oin^  property  of  Covington  and  Gate  wood ;  on  the  contrary, 
the  purpose  is  manifest  to  allege  a  several  yropefrty  in  the  cot- 
ton, so  there  is  no  variance  between  "  allegaia  and  probata^ 

2d.  The  proposition  laid  down  by  his  Honor  that  in  cases  of 
bailment,  the  ownership  may  be  alleged,  either  in  the  general 
or  the  special  owner,  was  conceded  on  the  argument,  and  it 
being  clear  that  the  error  of  his  Honor  in  holding  that  the  bill 
of  indictment  contained  two  counts  instead  of  a  single  count 
was  wholly  immaterial,  except  so  far  as  the  fact  that  an  indict- 
ment containing  but  a  single  count  might  be  liable  to  objection 
on  the  ground  of  duplicity.  The  case  is  narrowed  down  to 
that  point.  We  have  seen  that  the  indictment  cannot  be  taken 
to  charge  that  the  cotton  was  the  joint  property  of  Covington 
and  Gatewood,  so  we  must  take  it,  that  in  the  same  count  it  is 
charged  that  the  defendant  stole  one  hundred  pounds  of  cotton, 
the  property  of  Covington,  and  that  he  also  stole  one  hundred 
pounds  of  cotton,  the  property  of  Gatewood.  If  the  indict- 
ment be  that  the  stealing  was  done  at  different  times  and  by 
•different  acts,  then  the  indictment  is  defective  for  duplicity ; 
but  if  the  intendment  be  that  the  cotton  of  Covington  and  the 
.cotton  of  Gatewood  was  stolen  at  the  same  time  and  by  the 
same  act,  then  according  to  the  atitfaorities  cited  on  the  argiv 
tiDent  the  indictment  is  not  defective  for  duplicity.    Bishop  on 
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Crim.  Prac.,  sees.  192,  193,  194,  cited  on  the  argument.  For 
illnstration,  a  man  by  one  blow,  strikes  A  and  B.  An  indict- 
ment in  onr  Court,  charging  a  battery  upon  A  and  B  was  held 
fjot  defective  for  duplicity.  So  an  indictment  charging  in  oar 
CQurt  that  the  prisoner  assaulted  A  and  B,  and  stole  from  A 
one  shilling  and  from  B  two  shillings,  is  not  defective  for 
duplicity  if  it  was  all  one  transaction.  Thp|5e  are  exceptional 
"Cases,  and  in  our  case  there  is  nothing  to  sh^w  that  the  cotton 
of  Covington  and  the  cotton  of  Gatowooa  was  stolen  at  the 
same  time  and  by  the  same  act,  except  the  formal  words  "  there 
«nd  then  being  found,  did  steal,"  &c.  The  indictment  is  alec 
defective  for  obscurity  in  this,  it  omits  the  conjunction  "and," 
which  is  necessary  to  connect  the  specification  in  regard  to  the 
ownership.  "One  hundred  pounds  of  cotton,  of  the  value  of 
five  dollars,  of  the  goods  and  chattels  of  L.  H.  Covington." 
^^  One  hundred  pounds  of  cotton,  of  the  value  of  five  dollars, 
of  the  goods  and  chattels  of  one  Daniel  Gatewood,  did 
€teal,"  &c.  • 

This  want  of  connection  and  disregard  of  certainty  of  state- 
ment, cannot  be  pet  down  as  a  clerical  misprison,  and  ought  to 
have  been  held  fatal,  if  the  objection  had  been  taken  in  apt 
time. 

It  is  evident  that  only  one  parcel  of  cotton  was  stolen,  and 
that  the  indictment  was  drawn  as  it  is,  either  to  save  the  trouble 
of  writing  two  counts,  or  because  the  Solicitor  for  the  State  did 
not  know  whether  to  charge  the  cotton  to  be  the  property  of 
Covington,  the  bailor,  or  of  Gatewood,  the  bailee;  but  take  it 
either  way,  the  defendant  is  guilty  of  larceny,  and  has  been 
convicted  according  to  law,  unless  he  is  to  be  allowed  to  escape 
punishment  by  a  refinement  and  nicety  of  distinction,  which 
does  not  in  any  way  affect  the  merits  of  his  case;  such  infor- 
malities are  provided  for  by  statute :  "  No  indictment  shall  be 
qaaahed  or  judgment  thereon  stayed  by  reason- of  any  infor- 
mality or  refinement,  if  in  the  bill  suffieieBt  matter  appears  to 
enable  the  Court  to  proceed  to  judgment?'  Kev,  Code,  chap. 
95,  6ee8. 15,  20. 
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ion  for  duplicity  and  ©bscwrity  had  been  taken 
quash,  we  should  have  been  inclined  to  have 
nent  defertive,  notwitlistanding  the  suthorilieB 
),  which  are  alt  exceptional  cases  j  but  as  the 
his  chances  before  a  jury,  we  are  clear  that  the 
city  and  obBcnntj  is  cured  by  the  statutes  re- 

his  will  be  certified. 

Ju^iiient  flfiirmed. 


)OHE  v,  COMM'RS  OF  ALAMANCE  COUNTY. 

by  Clerks  of  Superior  Courts  in  State  coses,  are  only 
e  witnesses  attcndcil ;  and  until  tlie  Judge  by  whom 
posed  of  shall  pans  upon  the  costs,  including  wituca:i 
;  Row,  when  and  by  whom  such  costs  shall  he  paid, 
j  cannot  know  their  Hability,.  and'  are  not 


to  recover  certain  witnesa  tickets,  tried  before 
he  Fall  Term,  1S73,  of  the  Superior  Court  of 

■>tT. 

as  flseignee,  snes  the  defendants  for  $454.40, 
certain  witness  tickets,  issued,  some  by  the 
)urt  and  others  by  the  Clerk  of  Alamance  Su. 
legiug  that  the  defendants  as  Commission ces  of 
ty  are  responsible  therefor. 
ts  dcmnr  to  the  complaint :. 
Gs  not  allege  that  tl>e  Judge  of  the  Sopetior 
horn  the  cases  were  tried,  in  which  the  prc- 
icketB  arc  charged  for  attendance  before  H*od. 
and  others  sitting  as  committing  niagietrates, 
:  tlie  coBt  ehonld  be  paid  by  the  prosecntor,  the 
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•conoty  or  tlio  State,  as  is  required  by  liiv.  S 
in  tlie  discretjun  oftltoBaid  Juti^e,  and  -citlier 
not,  as  he  mnj  direct. 

2.  Tliat  it  does  not  allege  and  shew,  that  the 
liad  received  any  proper  tickets  fwr  tiieir  atttend 
■esaniination,  which  could  be  a  charge  upon  tite 
other  person- 

3.  That  there  is  ue  existing;  law  undef  which 
can  andit  and  order  the  payment  ot  such  witneei 
charged  in  the  comptaiut  fur  attendance  upon  t 
examination  befire  Hon.  E.  M.  I'eaeson  or  oti 

4.  Tliat  the  complaint  dues  not  allege,  that ei 
charged  for  attendaNec  upon  the  examinati^^n 
graod  JRry  at  the  Court,  were  erer  charged  in  i 
made  ont  by  the  Clerk  of  the  Superior  Coiir 
{7oiinty,uQder  an  order  of  6ttid  Courts  nor  thi 
of  coste  was  ever  presented  to  tlieui;  nor  that  a 
Judge  was  ever  made  taxing  the  costs  in  aii; 
cases,  in  which  the  defcudants  were  discharged 
them  to  be  paid  by  the  county  of  Akmatujc 
law. 

His  Honor  overruled  the  demurrer,  and  ga' 
jndgiuent,  from  which  the  defcndante  appealed. 

W.  A.  and  ■f.  A,  tfe  J.   l\'.  Graham,  for  i 

1.  At  common  law  there  was  no  eompensa 
witnesses  in  .eriininal  proseentions.  KoBO«e'e  4 
2nd  Rneeell  on  Grimes  €4L 

2.  By  Statutes  George  2d,  3d  and  4th,  reii 
provided,  first  in  eases  of  feleiiiee  and  atterw 
cieanore,  such  as  the  eases  in  which  the  witi 
alleged  to  have  attended.  These  statutes  nevei 
ill  North  Carolina,  and  the  subject  is  regtilat 
■own  acta  of  Assembly. 

3.  By  the  early  acts  (see  Revisal  of  1S20,)  su 
(M-ovfid  in  Court,  and  paid  out  of  the  Stale  Tr 
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9,  the;  are  directed  to  be  paid  b;  the  count;  in  which 
iitkm  WEB  comtneDced.  Rev.  1820>p.  1490.  A  eim- 
sion  is  found  in  Rev.  Stat.  p.  125  and  in  Rev.  Cude» 
in  both  of  these  lasr  the  costs  are  directed  to  be  paid 
>nnty  in  vrhidi  the  offence  under  iuveetigation  ia 
»  hine  been  commuted. 
ct»&il  speak  of  ^^itnesaes  snmmoned  c^  reeugnized 

'^in  the  Cotinty  and  Superior  Courts;"  and  do  not 
inns  Api^  J  to  tliose  who  attend  before  magistrates  on 
ly  examinations;  and  the  Revised  Code  lil,  supra 
s  "in  case  the  defendant  be  diseliarged^ tlie  Conrt 
r  the  witBcsses  to  be  paid." 

er  of  Court  wonld  therefote  appear  to  be  necessary 
'ment  of  witncsecs  is  made  from  a  conntv  tTcasnry. 
not  perceived  that  by  any  of  the  legislation  down  to, 
in^the  Revised  Coda  there  w^s  provision  ntado  for 
of  witnesses  before  an  examining  magistrate,  or  ft 
ing  as  such. 

net  of  1868,  eb.  11,  sec.  572,  p.  668:  "On  fees  of 
"  those  attending  at  a  term  of  the  Court,  or  before 

or  a  referee,  or  upon  any  inquest,  or  examination, 
Uonance  of  $1.50  per  day,  and  also  mileage  from 
t  of  residence  to  the  place  of  examination,  but  the 
ot  settle  by  whom  it  shall  be  paid.  But  the  act  of 
session  chap.  178,  see,  40,  p.  446,  "  of  costs  and  pro- 

the  Judge  of  Alanaance  Superior  Court,  before  whom 
1  should  have  been  returned,  is  invested  with  a  dig- 

power  to  determine  in.  each  case  of  disc^ai^  of  a 
,  whether  tlie  coats  should  be  jiiaid  by  the  proseentor, 
f  or  tke  State.  Uin  allccatvr  is  necessary  agoing  the 
fore  tl>e  defendants  are  liable  to  aietion  or  the  wit- 
« in  ^cetion. 

ild  order  them  to  be  paid  by  the  State,  tk«  proceed- 
g  all  taken  place  at  Raleigh,  sixly  miles  distant  from 
:,becaDBe  the  ofiicial  duties  of  the  Judges  conducting 
ircd  their  presence  in  that  city.    At  all  events,  be 
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mnet  first  determine  iimong  the  three  partit 
whom  payment  may  be  exacted,  who  sliall  bes 


Appeal  fr 
Court  of 
fendant. 


Parket;  contra,  Bubmitted  : 

James  Gr.  Moore, 

va. 
The  Roard  of  CommissBiuncra 
of  Alamance  County. 

Plantiff  8ue8  for  the  recovery  of  $454.40  d 
eoanty  upon  various  witness  tickets,  for  the 
rions  witnespca,  transferred  to  him  before  eni 
of  which  were  tickets  given  to  witness — is  \ 
Justice  Pearson  for  attendance  before  him  set 
ting  magistrate.  See  complaint  and  schedule 
attached.  Defendant  demnrred  :  Upon  the  ie 
ment  for  plaintiff.     Defendant  appealed. 

Plaintiff  relies  upon  the  following  statntei 
4)7,  ^vised  Code,  which  provides  that  witi 
by  any  one  authorized  to  require  their  attem 
to  pay,  &e. 

Cliap.  279.  anb.  chap.  11,  sec.  572,  acta  of 
provides  tbat  witncsseE  attending  npon  any 
nation  shall  be  paid  per  diem  and  mileage,  &< 

Chap.  28,  sees.  9  and  10  Revised  Code :  wit 
on  behalf  of  tlie  State,  and  defendant  dischar^ 
for  prosecutor  to  pay  costs,  then  the  county  a! 
The  Court  ehall  order  witness  paid.  (That  i 
Court  vtrhosc  place  in  this  respect  is  now  £ 
Coram  issionerp,) 

Code  of  Civil  Procedure,  sscs.  560  and  5l 
chap.  179,  sub.  chap.  1,  sec.  569,  acta  IS68-'6i 
title  21,  0.  C.  P. 

Rkadk,  J.  The  complaint  sets  forth,  that 
as>^ignee  lor  value  of  a  number  of  witness  ticln 
sons,  who  had  been  tninuK^iicd  b}  the  State 
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ivera  persons,  fi)r  divers  crimes  and  inisde- 
;n  first  day  of  Angiiet,  1870,  and  first  day  of 
ged  to  have  been  committed  in  the  connty  of 
rhich  the  defendants  are  tlic  commiesionera. 
not  set  out,  but  a  list  is  made  of  them,  and  ap- 
rred  lo.  It  is  not  set  out,  nor  does  it  appear, 
:  what  Court,  the  witnesses  attended.  And  the 
light  not  unreasonably  be  made  that  they  at- 
eriur  Court  of  Alamance,  is  rebutted  by  the 
af  them  are  signed  by  W.  H.  Bagley,  Clerk  of 
urt,  and  the  remainder  by  the  Clerk  of  Ala- 
r  Court,  who  certifies  that  the  witness  did 
id  that  the  several  indicted  were  acquitted,  or 
irged,  and  that  the  cases  had  terminated  at  the 

inference  from  what  is  said  in  the  demurrer, 
he  fact  that  the  tickets  signed  by  W.  H.  Bag- 
i  Supreme  Court,  were  for  attendance  before 
c  as  examining  magistrate.  There  is  no  allo- 
urt  in  the  complaint.  If  it  be  that  the  Chief 
amiuing  msgistrnte,  iiad  these  witneesee  before 
ized  Mr.  Bagley  to  act  as  his  Clerk,  and  swear 
id  certify  their  tickets,  tliere  is  no  doubt  about 
I.  Act  18o8-'9,  cli.  2T9,  sub.  ch.  11,  sec.  2; 
.  188,  sub.  ch.  2,  sec.  1 ;  Rev.  C.  ch.  31,  sec.  07 ; 
ight  to  have  been  alleged  in  the  complaint  ia 
)u»rt  might  see  that  the  tickets  wero  valid. 
to  be  necessary  to  the  validity  ot  ihe  tickets, 
le  passed  upon  and  allowed  by  the  Judge  of 
urt,  befure  whom  the  case  is  tried  or  disposed 
discretion  to  impose  the  costs  on  the  prosecn- 
)unty,  or  on  the  State.  Acts  lSCS-'9,  cb.  178, 
40.  And  who  would  also  have  the  power  to 
;  if  it  appeared  that  the  witness  had  failed  to 
was  discharged.  Rev.  C,  chap.  35,  sec.  39. 
witness  in  several  cases  on  the  same  day,  from 
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proving  in  more.  Hian  one  cnpe.  Acta  1S71  '2,  i 
And  to  800  that  only  balf  loos  are  charged  win 
has  to  pay.  Acts  ]S70-'71,  ch.  180,  sec.  4.  F 
the  nocessity  will  appear  of  having  the  Judge  o 
Ccurt,  before  wliom  tlio  case  was  dirposed  of,  tt 
cost,  whioh  of  conr?e  inclndes  all  the  witnes. 
Until  that  is  done,  the  Conntj  Coininipsionerf 
tiieir  liability,  Ths  tickata  givijn  out  in  Stati 
Clerks  are  only  evidence  that  the  witness  has 
bow  he  is  to  be  p:ikl  is  tur  Judge  to  say. 

No  point  is  iiiitde  as  to  whether  the  plaintifl" 
several  tifkote  from  divers  persons  can  niuini 
l>ecauso,  a^  we  understood  fnnii  the  defendant's 
not  desired  to  multiply  costs. 

There  in  error  in  overruling  the  deinnrrer. 
versed  and  judgment  here  for  dofui'.da'it. 

Pek  Ci:i;i4m.  Ji;dgnn 


.'.  J.  CRUMP  and  othcre  v.  W.  C.  FAVCETT  t 

A  died  suizod  and  possessed  of  real  and  jiersiiiiiil  est 
surviving,'  three  graud-ciiiidren  by  a  sun  tind  five  by 
son  and  daughter  having  died  Ifcforc  A :  IM'l,  that  u 
Rev.  chnp,  8B,  the  grund -children  rejiresGnt  tlieir  aii 
the  estate  per  ^irpes  iind  not/'ej"  cipifii. 

And  as  the  parties  take  Iiy  representation,  it  f<iU»ws  tli 
mcuts  iDiide  to  the  ancestors  must  be  accounted  for, 

{CiemeiU  v.  CaiiU':,  2  Jones  E'j.  83;  llifjnca  t,  Juhnmn,  ■ 
CroiiMrlie  v.  A'v,i;.,  60  X.  C.  Rep.  383,  cited  and  apj 

CrviL  AOTio-N',  in  the  nature  of  a  epecial  proc( 
tition,  btard  before  his  Honor,  Judge  Tounjee^  ( 
CuAiBAM  couDty,  l.'.t'i  of  November,  1S73. 
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seedingB  were  instituted  in  the  Coart  of  Probate, 
ce  it  was  carried  by  appeal  by  defendants  to  his 
iJhambera,  who  affrmed  the  judgmeot  of  the  Pro- 
i.  From  this  judgment  defendants  again  appealed, 
a  pertinent  to  the  points  decided  are  fully  set  forth 
lioH  of  tho  Court. 

,nd  Manning,  for  appellants, 
contra. 

J.  William  Crutup  died  intcGtate  in  1873,  eisized 
is<id  of  real  and  personal  estate,  leaving  him  sur- 
je  grand  children  by  a  son  Josepli,  and  tivo  grand- 
)■  a  daughter  Lucinda,  both  of  whom  died  before 
r.  Do  these  grand-children  inherit  per  stirpes  or 
,  ix  the  qnestion. 

jends  on  the  proper  construction  of  the  third  rule 
t,  Bat.  Eev.,  ch.  36,  rule  3  :  "  The  lineal  descend- 
y  person  deceased  ehall  represent  iheir  ancestor,  and 
he  same  place  as  the  person  himself  would  liave 
le  been  living," 

ent,  379,  it  is  said,  the  law  of  Justinian  adhered 
the  doctrine  of  representation,  and  gave  to  the 
Iren  and  uthcr  remoter  deE^cndantf,  though  hU  the 
were  standing  in  equal  degrees,  the  poriion  only 
parents  would  have  taken  if  living.  This  was  ad- 
all  caecB,  to  the  doctrine  of  representation  per 
d  the  States  of  Rhode  Island,  New  Jersey,  North 
Carolina  and  Louisiana  have  followed,  in  this  respect, 
'  the  civic  law.  Thus,  if  A  dies,  leaving  three  graud- 
wo  of  them  by  B,  a  son  who  is  dead,  and  one  of 
:,  a  daughter  who  is  dead,  these  three  grand-children, 
11  in  equal  degree  of  consanguinity  to  the  ancestor, 
e  only  their  father's  share,  and  consequently,  one 
i  would  take  half  the  estate  and  the  other  two 
dren  the  other  half. 
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Althotigh  such  has  been  the  construction  of  our  third  rule 
of  Descent  by  commentators,  and  althongh  ench  is  undoubt- 
edly the  construction  of  a  similar  rule  in  England,  (2  Bl.  ch. 
14,)  the  precise  question  here  has  not  been  before  this  Court 
until  now.  The  principle,  however,  has  been  repeatedly  de" 
cided  by  this  Court,  and  must  be  adhered  to  as  a  lixed  rule  of 
property  until  changed  by  legislative  action. 

The  question  was  first  raised  in  Clement  v.  Cauble^  2  Jones 
Eq.  82,  in  a  case  of  collateral  descent,  where  it  was  held, 
Peakson,  J.,  dissenting,  that  the  rule  of  descent  was  fer 
sti7'j)e8  and  nut^^r  capita.  It  was  again  before  the  Court  in 
Har/nes  v.  Johnsbn^  5  Jones  Eq.  124r,  when  the  above  case  was 
affirmed  by  a  unanimous  Court  as  res  adjudicaia.  The  latter 
decision  was  subsequent  to  the  Revised  Code,  which  retained 
the  third  rule  as  it  was  when  cimstrued  in  Clcwent  v.  Cavhle^ 
and  was  therefore  considered  as  an  affirmance  of  the  construc- 
tion as  sanctioned  by  the  Legislature.  Finally,  in  Cromariie 
V.  Kemp^  Q^  N.  C.  Rep.  382,  the  previous  decisions  are  again 
affirmed,  and  in  delivering  the  opinion  of  the  Court,  Rodman, 
J.,  says  :  "  We  are  now  invited  by  the  counsel  of  the  appel- 
lants to  review  the  principles  of  these  decisions  and  overrule 
them.  We  by  no  means  wish  to  be  understood,  that  if  the 
question  were  open  one,  we  should  not  concur  witii  the  Court 
in  those  eases.  But  we  t)  ink  the  law  as  it  was  then  decided, 
is  not  open  to  doubt  or  discussion." 

These  decisions  were  upon  collateral  descent  under  the  fourth 
rule,  but  they  nre  equally  decisions  upon  lineal  descent  under 
rule  three,  because  the  rules  of  collateral  descent  are  "  subject 
to  the  rules''  of  lineal  descent,  and  were  so  considered  in  the 
discussion.  It  would  be  impossible  to  adopt  the  rule  insisted 
upon  by  the  defendants  of  divisi<»n  per  capita^  without  over- 
ruling all  our  decisions  and  introducing  a  new  law  cf  property. 

As  the  parties  inherit  by  representation,  it  follows  that  they 
must  account  for  advancements. 

There  is  no  error. 

Pek  Curiam.  Judgment  affirmed. 
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TENNESSEE  *n.l  OHIO  RAILROAD  COMPANY  i.  WM. 
JOIIKSTON  ami  otiiere, 

icovcr  (lamngcii  for  cprt.iiu  trespasses  lironght  liyonc  Boanl 
H  of  a  corporation  Rgniust  aiiollier  Boar<l,  claiiuitig  to  }>v 
nppointeU  DircctDrs  <if  tlie  snino-coq)nration: 
n't,  tliut  tlip  Boani  rJeJ'ud-i  in  ])osseBsion  of  the  franchise 
loration  may  mnintain  an  action  for  any  trosjuLis  rcsjiectin}.' 
te  property;  anil  that  tlie  acts  of  such  defiirto  officers  c.an- 
atcrally  impeached;  tliu  i>ropcr  way  of  trying  tilt  right  or 
office  being  liy  an  action  in  the  nature  of  a  qiio  virtnitto; 
d,  that  tlic  cU-fcnilants  coulrt  not  justify  suph  allc{;cil  trcs- 
ir  color  of  proccciliugn  liad  I)y  a  JiiBtice  of  the  Peace  under 
ras  of  the  llev.  Code,  chnj),  49.  (Forcible  Entry  and  Dc- 
lie  Justice  in  sucli  caae  had  no  jnriadiotion. 
(j.'r,  ot  this  tf mi ;  Tiir  Jtitir  Jfatigiition  Company  v,  j\W, 
liO;  Kllaiheth  City  Aai'lfiiiy,  v.  Liiulmy,  0  Ired,  4T0;  Com- 
■■  Treuian  v.  .Mrihiiiitt,  7  Jones  107:  Biirkfy.  EUhtt,  4  Ired. 
m  V.  Rlddkk;  Ih.  MS;  liny  v.  Adaim,  03  N.  C.  Rep.  254: 
Joiiea,  0:t  N,  C.  Ilcii.  UOG,  cited  and  approTcd.) 

THIN,  by  one  Bitard  of  Directors  Hgaiiist  another 
lit!  recovery  of  duniuges,  tried  before  Moore,  J.,  at 
:!pj5ia!)  Turin,   1S73,  of   Mecklh^nbl'kg   Superior 

prcseritud  by  the  record,  so  far  as  tbey  are  perti- 
pdirits  deeidod  on   this  appeal,  aro  clearly  and  stif- 
fed in  llie  opiuiiin  yf  tbc  Court. 
!  judgment  of  tlie  Court   below,  ivhicli  id  f.iUy  set 
ipiiiion,  l!ie  del'erdante  ap]»ealcd. 

'Jueon,  J.  11.   Wihoii  i&  Sun^  and  Annjiiild,  for  ap- 

e  tfc   Bailey,  Joii^s  tfi  Johnson,  and  Ji.  11.  Bar- 


,T,     Tiic  facts  of  tliis  case  appearing  on  the  plead- 
as  we  cimsider  them   materia!  for  tho  prcsunt  piir- 
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pose,  may  be  briefly  stated.  The  action  is  brought  in  tlie  name 
of  the  Railroad  Company,  by  certain  persons  chiimiiig  to  be 
the  President  and  Directors  of  the  Company,  (and  whom,  for 
brevity,  I  shall  call,  as  they  were  called  in  the  argument,  the 
McDowell  Directors,)  to  recover  damages  for  certain  trespasses 
alleged  to  have  been  committed  by  the  defendants,  (whom  for 
the  same  reason,  I  will  call  the  Johnston  Directors,)  in  forcibly 
entering  upon  and  seizing  c»ertain  lands  and  other  property  of 
the  Company,  under  color  of  proceedings  of  Forcible  Entry 
and  Detainer,  (Rev.  Code,  chap.  49,)  taken  before  a  Justice  of 
the  Peace,  who  had  no  jurisdiction  to  take  such  proceedings. 
The  plaintiffs  also  ask  an  injunction  against  the  defendants,  to 
restrain  them  from  further  like  trespasses,  and  for  restitution 
of  the  property  unlawiully  seized.  The  McDowell  directors 
claim  to  be  the  officers  ot  the  Company,  under  an  election  held 
in  1873. 

The  defendants  justified,  1st,  under  certain  procBedings  by 
a  Justice  of  the  Peace  under  the  law  in  the  Revised  Code, 
chap.  4:9,  concerning  Forcible  Entry  and  Detainer.  Of  this 
plea  it  will  be  sufficient  to  say  here,  that  it  was  bad,  because 
the  Justice  had  no  jurisdiction.  See  Atlantic^  Tennessee  & 
Ohio  Railroad  Coriqjavy  v.  Johnson^  also  Pei^ry  v.  TuppeVj 
at  this  term. 

2.  That  they,  the  defendants,  were  duly  elected  officers  of 
the  Company  in  —  1S72,  and  entitled  by  the  charter  to  hold 
over  until  their  successors  should  be  duly  elected ;  that  the 
election  under  color  of  which  the  McDowell  directors  claim, 
was  not  legally  held  and  conducted,  and  their  pretended  elec- 
tion was  a  nullity ;  and  that  the  defendants  are  rightfully  the 
officers  of  the  Company,  and  as  such  entitled  to  the  possession 
of  the  corporate  property.  This  is  the  plea  that  we  have  now 
to  examine. 

A  corporation  in  its  corporate  name,  can  maintain  any  action 
respecting  its  corporate  property  that  an  individual  can.  The 
persons  claiming  to  be  the  officers  of  the  corporation,  and  being 
de  facto  in  possession  of  the  corporate  franchises  and  property, 
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may  use  the  corporate  name  and  seal,  in  theproBeeution  of  such 
actions.  It  is  settled  upon  authority,  that  a  defendant  in  such 
actions,  cannot  defend  himself  by  denying  the  rightful  existence 
of  the  corporation,  if  it  have  a  de  facto  existence ;  or  by  im- 
peaching the  title  of  the  de  facto  officers  by  showing  some 
irregularity  in  their  election,  if  they  have  a  colorable  right. 
The  only  way  in  which  the  right  to  an  office  can  be  tried,  is  by 
an  action  of  quo  warranto.  Tar  River  Navigation  Company 
V.  Nealy  3  Hawks,  520,  and  see  note  ot  reporter  citing  Turner 
V.  Blaine^  2  II.  Bl.  559  ;  Elizaheth  City  Academy  v.  Lindsay^ 
6  Ire.,  476 ;  Covimisnoyicra  of  Trenton  v.  McDani^d^  7  Jones 
107.  This  last  case  was  an  action  of  trespass,  in  which  the 
plaintiff,  as  a  corporation,  declared  against  defendant  for  res- 
cuing a  hog  which  had  been  impounded  by  the  town  sergeant 
under  a  by-law  of  the  town.  The  defence  was,  that  there  were 
no  Commissioners  of  Trenton,  the  election  under  which  the 
plaintiffs  claimed,  having  been  irregular  and  null.  The  Court 
say,  that  if  the  election  was  irregular,  it  cannot  be  treated  as  a 
nullity,  but  was  coUr  of  title,  "and  the  law  will  not  allow  their 
authority  (that  of  the  officers)  to  be  impeached  in  a  collateral 
way,"  because  to  do  so  would  tend  to  produce  disorder  and 
collision,  and  encourage  every  one  to  attempt  the  redress  of 
his  supposed  wrongs  by  force. 

See  also,  Angel  &  Ames  Corp.,  sec.  286,  citing  Charitable 
Association  v.  Baldwin^  1  Met.,  859  :  Oreen  v.  Cady^  9  Wend., 
414 ;  and  Rex  v.  Mayor  of  ColcJiester^  3  T.  R.,  259.  In  this 
last  case,  it  was  held  that  when  an  office  was  full  de  facto^  and 
another  person  disputes  the  validity  of  the  election  or  appoint- 
ment, his  remedy  is  by  quo  warranto^  and  not  by  mandamvs. 
And  it  would  seem  that  any  other  action  would  be  even  lesij 
appropriate. 

It  is  a  familiar  principle  which  seems  to  cover  this  case  that 
the  validity  of  the  acts  of  de  facto  of&c^rs  cannot  be  collaterally 
impeached.  Burke  v.  MliotU  4  Ired.,  355 ;  OiUiam  v.  Rid- 
dicky  Id.,  368. 

All  these  cases  differ  from  the  present  in  this :    Ilere  the 
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defendants  do  not  deny  the  existence  of  the  corporation,  but 
admit  it,  and  claim  themselves  to  be  its  rightful  officers.  Every 
reason,  however,  for  the  decision  in  the  cases  cited,  applies 
with  eqnal  force  to  the  present  case.  And  there  is  a  reason 
against  the  validity  of  the  plea  in  the  present  case,  which  seems 
a  sufficient  one,  although  not  alluded  to  in  those  cases,  proba- 
bly because  not  so  clearly  applicable  as  in  this. 

No  precedent  can  be  found  for  such  a  plea,  and  upon  the 
elementary  principles  of  pleading,  it  must  be  held  bad.  It 
does  not  traverse  any  fact  alleged  in  the  complaint,  or  confess 
and  avoid  the  tacts  alleged,  and  it  does  not  set  up  any  equitable 
defence.  In  effect  It  is,  that  the  persons  who  have  brought  the 
action  in  the  name  of  the  plaintiff,  have  done  so  without 
authority  from  him.  This  may  be  true,  and  yet  the  plaintiff 
be  entitled  to  recover. 

The  plea  is  no  answer  to  anything  in  the  action,  but  alleges 
something  foreign  to  it,  and  not  bearing  on  the  plaintiffs' 
rights.  For  it  must  be  remembered,  though  it  seems  to  have 
been  occasionally  forgotten  in  the  argument  of  counsel,  that 
this  is  an  action  ly  the  corporation  to  recover  damages,  and  not 
by  one  set  of  directors  against  the  other. 

A  corporation,  having  no  corporal  existence,  can  only  appear 
in  Court  by  an  attorney  of  the  Court.  The  Court  will  permit 
no  person  to  represent  it,  without  authority,  any  more  than  if 
it  were  an  individual  suitor.  But  such  want  of  authority  in 
bringing  or  continuing  an  action,  cannot  be  pleaded  as  a 
defence,  as  is  here  attempted.  The  Court,  on  motion  bringing 
the  question  of  authority  directly  before  it,  will  determine  it 
upon  evidence,  as  was  done  in  the  case  of  Day  v.  Adama^  63 
N.  C,  254,  and  also  in  Newbern  v.  Jones^  63  N.  C,  606,  where 
two  attorneys  each  claimed  to  represent  the  city,  each  having 
in  fSeiet  a  power  of  attorney  from  rival  boards  of  officers.  The 
Court  decided  in  favor  of  the  attorney  having  a  power  under 
the  corf)orate  seal,  thus  showing  his  appointment  by  the  de 
facto  officers,  and  dismissed  the  action.  Tlie  Court  refused 
in  that  way  to  pass  on  the  rights  of  the  rival  claimants.     To 
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would  been  to  determine  the  rights  eummarilj, 
ings  presenting  the  iseues,  and   by  a  proceeding 

not  have  conchided  the  parties  beyond  the  par- 
I  to  dUrnisB. 

ileas  which  we  have  considered  being  bad,  the 
ntitled  to  proeeeiite  hie  action  notwithstanding 
iccision  on  thLse  points,  however,  may  be  barren 
results  to  the  McDowell  directors.  Evidently  it 
h  the  matters  which  the  partiee  wieh  to  eontro- 
le  the  respective  rights  of  the  rival  sets  of  officore. 
the  defendants  to  try  theee  rights  by  a  qtio  war- 
f  snch  action  be  brought  and  a  proper  case  of 
it  be  made,  there  can  be  no  doubt  Uiat  a  Conrt 
e  prosecution  of  the  present  action  until  the  rights 
mined. 
7>j»nction  against  further  trespasses  hy  the  de- 

circumstances,  and  a  receiver  being  in  poEseEsion, 
obabls  cause  for  continning  it,  and  it  is  dissolved. 
iceh'evshiji  : 

:]y  appears  from  the  pteadingg,  tliat  there  exists  a 
etween  rival  claimants  to  the  corporate  ofBcea,  by 
erests  of  tlie  stockholders  are  endangered.  We 
,  proper  caee  for  the  appointment  of  a  receiver, 
ment  of  the  Snperior  Court,  in  that  respect,  is 

remanded  to  he  proceeded  in,  in  eonforinity  to 
ivliicli  will  be  certified  to  the  Superior  Cotirt.  As 
t  below  is  inodified,  neither  party  will  recover 

^ourt. 

M.  Judgment  affirmed. 
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N.  JENKINS  fj.  H.  P.  CONLEY  and  others. 

In  a  suit  for  damages,  for  an  inj«ry  to  plaintifPs  land  by  ponding  water 
upon  it,  the  defence  relied  on  being  an  easement  by  prescription 
to  pond  water  back  by  the  erection  of  a  new  dam  in  place  of  an  old 
one,  and  the  plaintiff  replying  to  such  defence,  that  the  new  dam  was 
higher  and  tighter  than  the  old  one,  and  that  thus  the  easement  was 
exceeded :  Held^  that  the  issue  submitted  to  the  jury  as  to  the  height 
of  the  new  dam,  and  as  to  whether  from  such  height  over  the  height 
of  the  old  dam  the  plaintiff  was  endamaged,  are  not  sufficiently 
responsive  to  the  allegation  and  denial  in  complaint  and  answer,  and 
that  the  jury  should  find,  whether  or  not  the  defendant  has  excceede<l 
his  easement,  and  ponded  water  back  further  than  he  had  a  right  to« 
do  by  prescription. 

CrvTL  ACTION,  in  the  nature  of  a  special  proceeding-,  com- 
menced before  the  Superior  Court  Clerk  of  Caldwell  county, 
and  by  him  removed  to  said  Court,  from  whence  it  was  re- 
moved upon  aflBdavit,  to  the  Superior  Court  of  BtraKB  county, 
where  it  was  tried  before  his  Honor,  MitcheUyJ.y  at  Fall  Term,. 
1873. 

Plaintiff  seeks  to  recover  damages  from  the  defendants,  for 
the  alleged  injury  done  to  his  land  by  pondfng  water  thereon  ; 
stating,  in  substance,  that  defendant  rebuilt  a  certain  dam 
across  Gunpowder  creek  "  higher  and  tightei' "  than  the  one 
originally  built,  and  that  thereby  water  ia  ponded,  on  his  laud, 
which  is  rendered  worthless  for  agricultural  purposes. 

Defendants  deny  the  material  allegations  ia  the  complaint ; 
and  on  the  trial  below,  asked  his  Honor,,  as  also  did  the  plain- 
tiff, to  submit  certain  instructions  to  the  jury.  His  Honor 
instructed  the  jury,  as  requested  by  both  parties. 

Two  issues  were  submitted  to  the  jury,  to  wit; 

1.  Is  the  new  dam  higher  than  the  old  ? 

2.  Is  the  plaintiff  endamaged  by  reason  of  such  superior 
height  ? 

After  hearing  much  conflicting  evidence,  the  jury  found 
both  issues  in  favor  of  defendant ;  and  his  Honor  gave  judg- 
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ment  against  the  plaintiflf.     From  this  judgment  plaintiff  ap- 
pealed. 

I^olk  and  Armfield  and  Collins^  for  appellant. 
alley  and  Smith  (&  Strong^  contra. 

Pearson,  C.  J.  The  complaint  alleges  injury  to  plaintiff's 
land  by  the  ponding  back  of  water.  The  answer  relies  upon 
an  easement  to  pond  back  the  water,  acquired  by  prescription. 
The  replication  alleges  an  excess  of  the  easement,  and  on  this, 
assue  is  taken,  to  wit;  Is  the  damage  to  plaintiff^s  land  greater 
(2iaw  than  it  was  while  the  old  mill  dam  was  standing;  in 
other  words,  is  the  water,  now  ponded  back,  to  a  point  higher 
than  the  point  to  which  the  defendant  had,  by  prescription, 
acquired  the  right  to  pond  it  back  ? 

If,  at  the  erection  of  the  old  dam,  a  mark  had  been  made  on 
a  rock,  above  the  pond,  up  to  which  the  defendant  had  an 
easement  to  pond  the  water  back  in  ordinary  winter  water, 
and  another  mark  had  been  made  on  a  rock  below  the  mill, 
fixing  the  point  of  "ordinary  winter  water,"  as  would  have 
been  done  in  case  of  an  express  grant  of  the  easement,  tbo 
issue,  as  to  an  excess  of  the  easement,  would  have  been  a  sub- 
ject of  direct  proof,  demonstration  ;  as  the  easement  was 
acquired  by  prescription,  such  certainty  is  not  to  be  expected, 
and  circumstantial  evidence  must  be  resorted  to  on  the  ques- 
tion of  an  excess  of  the  easement,  for  instance,  water  marks 
along  the  banks  of  the  creek,  at  the  head  of  the  pond,  tbe 
fitness  of  the  land  for  cultivation  now,  as  compared  with  its 
condition  while  the  old  dam  was  standing,  and  the  deposit  of 
sand  in  the  ditches,  &c.  So  also,  the  new  dam  'will  furnisli 
evidence,  for  if  it  be  higher  or  tighter  than  the  old  dam  was, 
there  is  an  inference  that  the  water  is  ponded  back  in  excess 
of  the  easement. 

It  is  manifest  by  a  perusal  of  the  case,  that  the  plainti  was 
taken  at  a  disadvantage  by  the  two  issues  submitted  to  the 
jury,  and  by  the  instruction  asked  for  and  given  by  tbe  Judge. 
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The  issues,  restrict  cousideration  to  the  height  of  the  dam, 
which  is  a  matter  of  evidence,  and  withdraw  consideration 
from  the  question  in  the  case,  has  the  easement  been  exceeded  ? 

1.  Is  the  new  dam  higher  than  the  old  ? 

2.  If  it  is,  has  the  plaintiff  been  endamaged  by  such  supe- 
rior height  ? 

So  the  question  is  tied  down  to  the  height  of  the  dam, 
and  so  restricted  his  Honor  did  not  err  in  giving  the  instruc- 
tions. 2.  If  the  new  dam  is  not  higher  than  the  old  one, 
they  must  find  tor  the  defendant  whether  it  is  tighter  or  not, 
thus  making  the  case,  turn  npon  the  height  of  the  dam,  a  mere 
matter  of  evidence,  instead  of  its  being  put  upon  the  fact  of 
an  excess  over  the  easement. 

la  this  way  the  tightness  of  the  dam  was  withdrawn  from 
the  jury,  yet  it  is  manifest,  that  that  circumstance  has  a  mate- 
rial bearing  upon  the  point  on  which  the  case  ought  to  have 
turned. 

Although  there  is  no  error  apparent  from  a  perusal  of  the 
record  and  the  statement  of  the  case  made  up  for  this  Court, 
yet  from  a  perusal  of  all  of  the  proceedings,  we  are  satisfied 
that  the  end  of  justice  has  not  been  answered  by  the  action  of 
the  Court  below,  and  we  remand  the  case  to  the  end  that  a 
direct  issue  be  submitted  to  a  jury,  to  wit ;  has  the  defendant 
exceeded  his  easement,  and  ponded  the  water  back  farther  dian 
he  had  a  right  to  do,  by  prescription. 

The  plaintiff  will  pay  the  x^osts,  including  the  cost  in  the 
Oomrt  below. 

FsB  Ctjbiak.  Case  remanded. 
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STATj:  <j.  JARRATT  WHITFIELD. 

The  prosecutor,  a  white  man,  the  employer  of  the  defendant,  a  colored 
man,  goes  to  the  field  where  the  defendant  is  at  work,  with  two  other 
white  men,  and  tells  him  that  he  has  lost  a  hog,  at  the  same  time  say- 
ing, **  I  believe  you  are  guilty — if  you  are,  you  had  better  say  so;  if 
you  are  not,  you  had  better  say  that,*'  and  the  defendant  confesses  his 
guilt :  Eddy  that  the  confession  was  made  under  the  influence  of  hope 
or  fear  or  both,  and  under  the  circumstances  was  inadmissible. 

{State  V.  DaviSy  63  N.  C.  Rep.  578,  cited  and  commented  on.) 

Indictment,  for  larceny,  tried  at  th^  Fall  Term,  1873,  of 
Martin  Superior  Court,  before  bis  Honor,  Judge  Moore. 

On  the  trial  below,  the  defendant  was  eonyicted.  Jadgment 
and  appeal. 

The  facts  of  the  case,  and  the  questions  raised  upon  the 
trial,  are  fully  stated  in  the  opinion  of  the  Court. 

No  counsel  for  defendant  in  this  Court. 

Attorney  OenercU  Harffrove,  for  the  State,  cited  and  relied 
on  the  decision  of  the  case  of  the  S^aite  y,  Noah  Davts^  63 
K  C.  Rep.  57&. 

Pearson,  C  J.  We  do  not  concur  in  the  legal  inference 
that,  upon  the  facts  found,  the  confession  of  the  defendant  was 
voluntary  and  therefore  admissible  as  evidence. 

The  facts  found  are  as  follows : 

The  owner,  a  white  man,  had  lost  a  hog  the  night  before, 
and  on  the  following  morning,  suspecting  the  defendant,  went 
into  his  field  in  company  with  two  other  white  men,  where 
the  defendant,  a  colpred  man  in  his  employment,  was  at  work^ 
and  telling  him  that  the  hog  had  been  stolen,  said  to  him,  ^^  I 
believe  you  are  guilty ;  if  you  are,  you  had  better  say  so ;  if  yon 
are  not,  you  had  better  say  that."  Whereupon  the  defendant 
confessed  the  larceny.  His  Honor  held,  as  a  matter  of  legal 
inference,  these  facts  do  not  show  that  the  prisoner  was  under 
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the  inflnence  of  either  hope  or  fear,  and  deeming  the  confession 
voluntary,  admitted  it  as  evidence. 

We  have  this  esse :  The  master^  a  white  man,  goes  with 
two  other  white  men  into  the  field  where  his  hireling,  a  negro, 
"18  at  work.  The  master  says,  "  I  believe  you  are  guilty  ;  if 
you  are  you  had  better  say  so."  Here  is  fear  excited  by  a  di- 
rect charge  made  by  the  master,  who  had  brought  with  him 
two  other  white  men,  and  hope  suggested  by  the  assurance 
"  If  jou  are  guilty,  you  had  better  say  so."  The  defendant  is 
«ubdued  and  puts  himself  upon  the  mercy  of  the  white  men. 
True,  the  master  adds,  "  If  you  are  not,  you  had  better  say 
that,"  but  this  must  be  qualified  by  the  fact  that  the  master 
had  just  said,  "  I  believe  you  are  guilty,"  and  the  inference  is, 
**  If  you  say  that "  I  will  not  believe  you. 

It  is  contrary  to  the  genius  of  our  free  institutions,  that  any 
admissions  of  a  party  should  be  heard  as  evidence  against  him 
unless  made  voluntarily.  The  common  law  looks  with  jealousy 
upon  anything  that  has  the  semblance  of  torturO;  and  declares 
that  no  confession  ot  guilt  shall  be  heard  in  evidence  unless 
made  voluntarily  ;  for,  if  made  under  the  influence  of  either 
hope  or  fear,  there  is  no  test"  of  its  truthfulness.  Nor  can  we 
lose  sight  of  the  fact  that  the  moral  effect  ot  the  supremacy 
of  the  white  man  has  not  passed  away.  When  an  ignorant 
negro  is  charged  by  his  employer,  supported  by  two  other 
white  men,  with  having  stolen  a  hog,  and  told  if  jou  Are  guilty 
you  had  better  say  so,  there  is  no  guarantee  of  the  truth  of  his 
admissions ;  probably  they  are  true,  but  it  may  be  that  he  gave 
way  to  fear,  and  under  the  illusion  of  the  hope  held  out  to  him 
that  it  would  be  "  better  for  him  to  confess,^'  made  a  confiession 
contrary  to  the  fact.  Such  is  the  abhorence  of  the  common 
law  in  respect  to  extorting  confessions,  that  it  is  a  settled  rule, 
no  confession  of  one  charged  with  crime  shall  be  admitted  in 
evidence  against  him  when  it  appears  that  the  confession  was 
made  by  reason  of  hope  or  fear.  From  the  facts  set  out  we 
are  satisfied,  as  a  matter  of  legal  inference,  that  the  prisoner 
made  the  confession  under  the  influence  of  hope  or  fear,  or 
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both  feelings,  excited  by  the  conduct  and  language  of  the  par- 
ties who  had  hitn  in  their  power. 

In  the  case  of  the  /S^cUe  v.  Nero  I>avisj  63  N.  C.  Eep,  554, 
the  facts  and  the  legal  inference  are  set  out  in  such  a  confused 
manner,  that  the  Court  felt  under  great  embarrassment,  and 
after  much  hesitation,  concurred  in  the  ruling  of  his  Honor 
in  the  Court  below. 

Pbb  Curiam.         Judgment  reversed  and  venire  de  novo. 


D.  B.  ROBINSON  «.  WILLIS  J.  WILLOUGHBT  and  D.  R.  CHRIS- 

TENBURY. 

Since  the  statute  of  1829,  deeds  in  trust  andmortgages^  are  of  no  validity 
whatever,  as  against  porchasers  for  value  and  creditors,  until  they  are 
registered ;  and  they  take  effect  only  from  and  after  the  registration. 

No  notice,  however  full  and  formal,  will  supply  the  place  of  registration. 

(The  cases  of  Flenmi'ng  v.  Burgirij  2  Ired.  £q.  584;  Leggett  v.  BuUock^f 
Busb.  288,  cited  and  approved.) 

Civil  action,  (to  foreclose  an  Equity  of  Redemption,  for  an 
account  and  other  relief,)  tried  at  Fall  Term,  1873,  of  Union 
Superior  Court,  before  Buxton^  J. 

The  case,  as  transmitted  to  this  Court,  states,  that  after  the 
amendment  of  the  pleadings  heretofore  allowed,  and  approved 
by  this  Court,,  in  the  same  case,  67  N.  C.  Rep.,  84^ 
changing  the  original  suit  from  an  action  for  the  recovery  of 
real  property,  into  an  action  to  foreclose,  &c.,and  D.  R.  Christ- 
enbury,  the  original  owner  of  the  land,  (under  whom,  both 
Robinson  and  Willoughby  make  claim  by  different  convey- 
ances,) having  been  made  a  party  defendant,  although  he  filed 
no  answer,  the  cause  came  on  to  bo  tried,  upon  the  following 
issues. 

1.  Did  the  defendant  Willoughby^  before  taking  his  deed 
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from  Christenbury,  have  notice,  that  Christenbury  had  pre- 
viously conveyed  the  land  in  controversy  to  the  plaintiff? 

2.  Did  the  defendant  purchase  the  land  bo7ia  jide^  for  a  valu- 
able consideration? 

3.  Did  the  plaintiff  assent  to  the  sale  of  the  land  by  Christ- 
enbury to  the  defendant,  Willoughby! 

The  deed  from  Christenbury  to  the  plaintiff,  was  in  form 
an  absolute  fee  simple  deed  of  bargain  and  sale,  r^citihg  a  con. 
sideration  of  three  hundred  and  ten  dollars;  it  was  dated,  25th 
December,  1865,  proved,  8th  January,  1869,  and  registered 
8th  February,  1869,  for  52  acres  of  land.  Contemporaneously 
with  the  execution  of  this  deed,  Christenbury  also  executed  a 
note  of  hand,  payable  to  the  plaintiff,  in  the  sum  of  $310,  in 
specie  or  its  equivalent,  on  or  before  the  25th  December,  1867, 
with  interest  from  date, — this  note  being  given  in  renewal  and 
consolidation  of  previous  indebtedness  from  Christenbury  to 
the  plaintift ;  and  at  the  same  time  the  plaintiff  executed  and 
delivered  to  Christenbury  a  penal  bond  in  the  sum  of  $620, 
conditioned  to  make  Christenbury  a  title  to  the  land,  upon  pay- 
ment of  the  sum  of  $310,  with  interest,  secured  by  said  note. 
The  papers  were  all  drawn  by  one  Stillwell,  who  managed  the 
transaction  tor  the  parties.  The  bond  for  title  is  still  in  the 
possession  of  Christenbury,  and  has  never  been  registered; 
and  the  note  for  $310,  is  still  in  theposession  of  Robinson,  and 
no  part  thereof  has  been  paid.  It  evidences  the  consideration 
of  the  deed. 

The  deed  from  Christenbury  to  the  defendant,  Willongliby, 
was  a  deed  of  similar  character,  for  the  same  land,  reciting  a 
consideration  of  five  hundred  dollars  ;  it  was  dated,  17th  Jan- 
uary, 1867,  proved  24th  April,  1867,  and  registered  3d  June, 
1867.  The  defendant,  Willoughby,  is  in  possession  cf  the 
property — Christenbury  having  surrendered  it  to  him,  upon 
receiving  in  exchange  another  tract  of  land,  es timated  at  $500, 
in  South  Carolina. 

For  the  plaintiff,  upon  the  first  issue  submitted  in  regard  to 
notice,  one  Sam.  Yandle  testified  : 
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That  in  1866,  he  rented  the  land,  the  subject  of  the  present 
controversy,  from  Christen  bury,  who  oftered  to  sell  it  to  him; 
that  he  declined  to  purchase,  having  ascertained,  as  he  thought, 
that  the  right  to  the  land  was  held  by  the  plaintiff,  Robinson. 
In  the  Fall  of  1866,  he,  the  witness,  met  Willonghby,  the 
defendant,  on  the  Court  House  steps,  in  Monroe,  and  asked 
him,  "if  he  had  finished  his  land  trade  with  Christenbury  ?" 
Willonghby  replied,  "  that  he  had  not ;"  whereupon,  he  asked 
him,  "it  he  knew  he  was  buying  a  law  suit,  if  he  bought  that 
land  ?"  To  which,  Willonghby  answered,  that  "  he  did  not 
know  that"  Witness  then  told  him,  that  he  had  understood, 
that  the  land  belonged  to  Robinson.  Willonghby  said,  thai 
he  would  inquire  into  it,  and  if  it  was  as  the  witness  under- 
stood, that  "  he  would  call  off  the  dogs,  and  having  nothing 
more  to  do  with  it." 

Upon  his  cross-examination,  this  witness  testified  :  That  this 
conversation  with  Willonghby,  was  at  the  Fall  Court,  1866 ; 
that  he  was  standing  on  the  steps  of  the  Court  House,  with  his 
brother,  Enoch  Yandle,  when  Willonghby  walked  up.  Wit- 
ness had  heard  that  he,  W.,  was  on  a  trade  for  the  land,  some- 
time that  Summer;  thinks  it  was  Christenbury  gave  him  the 
information,  but  is  not  certain.  The  land  is  some  12  or  13 
miles  from  the  present  residence  of  Willonghby.  The  year 
witness  rented  the  land,  Christenbury  had  no  settled  home,  but 
was  engaged  in  mining,  he  thinks,  and  was  "flying  about." 
Witness  did  not  say,  in  hia  direct  examination,  to  Willonghby, 
"  You  have  bought  a  law  suit,"  but  asked,  if  he,  (Willonghi)y,) 
knew  he  was  buying  a  law  suit  ?"  Witness  was  acquainted 
with  Willonghby  before  this,  and  had  spoken  to  him  belore 
this  conversation  occurred ;  witness  informed  Willonghby  of 
this,  because  he  "  Christenbury  was  such  a  rascal,"  and  be  did 
not  want  him,  W.,  to  be  taken  in.  Witness  did  not  remember 
any  conversation  with  Willonghby  in  the  Fall  of  1807,  may 
have  hid  one  nevertheless;  can't  say  when  Willonghby  took 
possession  of  the  place. 

Direct  examination  resumed,  when  the  witness  further  testi- 
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fied  :  "  That  Christenbnry  offered  to  sell  him  the  land  while  he 
had  possession  of  it  as  tenant ;  that  he  inquired  into  the  title, 
and  was  informed  by  Stillwell,  who  had  drawn  the  writings, 
that  the  title  was  in  Robinson,  the  plaintiff. 

Enoch  Yandle,  a  witness  for  plaintiff,  was  called  and  corrob- 
orated the  statements  of  the  foregoing  witness. 

Willoughby,  one  ol  the  defendants  was  examined  for  the  de- 
fense, and  denied  having  any  notice  or  information  of  the  claim 
of  the  plaintiff,  until  after  he  had  obtained  his  own  conveyance 
from  Christenbnry.  In  relation  to  the  conversation  with 
Yandle,  he  testified,  that  the  Yandles  were  mistaken,  both  as 
to  the  time  it  occurred,  and  to  the  purport  of  what  was  said. 

The  defendant's  counsel,  the  evidence  being  closed,  insisted, 
that  the  mortgage  of  the  plaintiff  was  void  as  against  the  de- 
fendant, a  subsequent  purchaser,  for  want  of  registration,  and 
that  too,  irrespective  of  the  question  of  notice,  there  being  no 
saving  of  that  sort  in  the  Statute  cited  and  relied  upon.  Rev. 
Code,  chap.  37,  sec.  22,  (Act  of  1829.)  His  Honor  ruled,  that 
under  the  adjudication  of  our  Courts,  notice  would  supply  the 
place  of  registration,  as  against  a  subsequent  purchaser. 

Defendant  excepted. 

As  to  notice,  the  defendant's  counsel  asked  his  Honor  to 
charge  the  jury,  that  the  notice  required  to  supply  the  place  of 
registration,  in  a  case  like  the  present,  was  "  such  notice  of  the 
contents  of  the  instrument,  as  to  the  subject  and  purpose  of  the 
conveyance  and  of  the  intention  to  rely  on  it  as  a  conveyance, 
substantially  reaching  the  party  in  pats,  as  would  be  derived 
upon  those  points  from  the  registry  itself,"  and  that  taking  the 
evidence  of  the  Yandles  to  be  true,  it  was  not  suflScient  to 
prove  the  required  notice. 

His  Honor  declined  so  to  charge,  and  instructed  the  jury, 
that  a  more  recent  definition  of  the  notice  required  in  a  case 
like  the  present,  was  **such  information  as  would  put  a  man  of 
ordinary  prudence  on  his  guard  and  cause  him  to  inquire ;" 
and  that  it  was  for  them  to  determine,  from  the  evidence, 
whether  Willoughby,  before  taking  his  deed  from  Christen- 
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bury,  had   notice  that  Christenbury  had  previously  conveyed 
the  land  in  controversy  to  the  plaintiff. 

Defendant  again  excepted. 

The  jury  having  found  the  second  issue  in  favor  of  the  de- 
fendant, his  counsel  thereupon  moved  for  judgment  in  his 
favor,  dismissing  the  puit,  and  for  costs,  notwithstanding  the 
jury  had  found  the  first  and  third  issues  in  favor  of  the  plain- 
tiff; motion  refused  by  the  Court,  and  defendant  again  ex. 
cepted. 

Motion  for  a  new  trial,  for  alleged  errors  in  the  charge  of 
his  Honor,  and  for  refusing  judgment,  &c.  Motion  overruled. 
Judgment  in  favor  ot  plaintiff;  appeal  by  defendant. 

Battle  <&  Son^  for  appellants,  submitted: 

I.  Our  Act  of  Assembly,  Bat.  Rev.  ch.  35,  sec.  12,  (Rev 
Code,  chap.  37,  sec.  22,)  expressly  says,  that  mortgages,  &c." 
shall  be  void,  &c.,  as  against  subsequent  purchasers  for  valuable 
consideration,  from  donor,  bargainor,  &c.,  but  from  its  regis- 
tration. 

The  words  plainly  exclude  the  question  of  notice  to  the 
creditor  or  purchaser,  from  the  case ;  and  if  the  several  Acts  on 
the  subject  of  registration  of  mortgages,  &c.,  are  examined, 
without  reference  to  precedents,  it  will  clearly  appear  that 
their  policy  is,  that  registration  is  the  notice  intended  to  affect 
creditors  and  subsequent  purchasers ;  and  that  parol  proof  o 
notice  should  not  be  admitted.  Compare  Acts  of  1715,  1820 
and  1829. 

Our  Courts  have  interpreted  these  acts  accordingly.  Hem- 
ing  V.  Burgin^  2  Ired.  Eq.,  684;  Leygett  v.  Bullock^  Busb 
283. 

II.  (l.)  The  Judge  below  erred  in  his  definition  qf  notice, 
as  applicable  to  such  cases  as  this.  Notice,  (if  registration  bo- 
not  the  only  proper  notice,)  here  would  have  to  be  full 
knowledge,  so  that  the  subsequent  purchaser  would  be  deemed 
by  the  Court  as  taking  his  deed  to  defraud  the  mortgagee.  He 
must  have  such  knowledge  as  the  registry  itself  would  giv6. 
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Fleming  v.  Burgin^  supra^  and  the  English  cases  therein 
cited. 

(2.)  Such  notice  differs  materially  from  the  technical  notice 
applicable  to  an  equity  claimed  by  a  party,  as  against  a  pur- 
chaser, who  had  some  information  about  it,  at  the  time  of 
purchase :  e.  g,  when  A  purchases  with  B's  money,  takes  deed 
in  his  own  name,  and  then  sells  to  0,  who  has  reason  to  believe 
B  furnished  the  money  to  A,  &c. 

(3.)  See  cases  cited  in  Battle's  Digest,  under  head,  "  Notice," 
Yol.  3,  p.  449,  as  to  the  correctness  of  this  definition. 

• 

J.  U.  WiUoTiy  for  plaintiff^,  cited  : 

Leggeit  v.  BvUock^  Busb.  283 ;  Adams  Eq.  marg.  pages  147, 

(369,)  167,  (375,)  153,  (375,)  and  note ;  Pike  v.  Armstead.et 

al,  1   Dev.  Eq.   110;   Webber  v.' Taylor ,  2  Jones  Eq.   9; 

Pearson  v.  Darrell^  2  Dev.  and  Bat.  Eq.,  184 ;  Roheson  v. 

WUloughhy,  65  N.  C.  Rep.,  520 ;  Same,  67  N.  0.  Rep.,  84. 

Readb,  J.  Prior  to  1829,  it  was  settled  by  the  authority  of 
elementary  writers,  and  by  the  densions  of  our  own  Courts, 
that  an  unregistered  incumbrance  would  be  upheld  by  the 
Courts  of  Equity  against  a  subsequent  registered  incumbrance 
or  conveyance  with  notice  of  the  former,  and  that  creditors  and 
purchasers  for  value  were  affected  by  notice  of  prior  equities  ; 
and  that  such  notice  might  be  proved  by  parol.  And  such  is 
the  law  now  except  in  regard  to  deeds  in  trust  and  mortgages 
which,  though  good  between  the  parties,  are  void  both  in  law 
and  equity  against  creditors  and  purchasers  for  value  unless 
and  until  they  are  registered  ;  and  then  only  from  and  after 
such  registration. 
^  In  l^W  an  Act  was  passed  declaring  that  "  no  deed  in  trust 
or  mortgage  *  *  *  shall  be  valid  at  law  to  pass  any  property 
as  against  creditors  and  purchasers  for  a  valuable  consideration 
*  *  *  but  from  the  registration,"  &c.  Rev.  Code,  chap.  37, 
sec  22.  Since  that  Statute  the  decisions  have  been  uniform 
that  deeds  in  trust  and  mortgages  are  of  no  validity  whatever 
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asers  for  value  and  creditors  unless  they  are 
that  they  take  effect  only  from  and  after  regis- 
if  they  bad  been  executed  then  and  there. 
jen,  2  Jred.  Ey.  584 ;  Leggett  v.  BuUook,  Biisb. 

;9ary  that  we  should  consider  the  other  points 
sufficiency  of  the  notice;  because  no  notice, 
formal,  will  supply  tlie  want  of  registration, 
s  is  only  in  regard  to  deeda  in  trust  and 
regard  to  other  prior  equities  and  notice,  the 
a  as  before  1829.  And  note  also,  that  there  is 
it  the  plaintiff  was  prevented  from  having  hia 
)y  the  fraud  of  the  defendant. 
Venire  de  novo. 


Judgment  reversed. 


LGARET  Mclennan  and  others  e.  ALEXANTJER 
M<rt^OD. 

t  Ejectment,  the  fiction  of  a  "lease,  entry  and  ouster," 
rely  for  the  sake  of  saving  the  tronble  and  expense  of 
and  entry;  therefore,  no  lease  can  be  set  out  in  the 
ch  could  not  have  been  made  at  the  time  the  aetion 

:tment  does  not  abate  by  the  death  of  the  lessor  of 
1  there  ia  no  necessity  to  make  the  heirs  of  the  lessor 
it,  except  to  make  such  heirs  liable  for  costs,  the  sup- 
^  in  no  way  affected  by  the  lessor's  death. 
rr.  9  Ired.  849,  cited  and  approved ;  Skipper  v,  Lennon, 
iGntod  on.) 

Ejectment  under  the  old  practice,  tried  befors 
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before  Bttxion,  J.,  at  Fall  Term,  1873,  of  the  S— 

of  MONTOOMEKY  CODIlty. 

The  action  was  commenced  by  eerving  a  co] 
claration  on  the  defendant,  20th  Jnne,  1867- 

Originally  there  was  but  one  count,  a  single  > 
name  of  the  present  plaintiff,  Margaret  Meljennt 
ench  demise  being  lat  January,  18G6.  After  a  dei 
f/at'et  McLennan  v.  li.  C.  Vhisholm,  at  Janr.an 
of  this  Conrt,  60  N.  C.  100,  the  plaintifi  asked 
leave  to  add  another  connt  to  the  declaration, 
joint  demise,  in  the  name  of  C.  H.  Eush  and  vt 
Ilahon  and  wife,  heirs  at  law  of  the  testator, 
Lennan.    Margaret  McLennan  was  his  widow  ai 

On  the  trial,  it  was  discovered  that  Eoderie 
who  claimed  the  land  in  controversy  under  a  < 
Farquhar  Martin,  had,  through  the  omission 
"  heirs,"  in  the  deed,  obtained  only  a  life  estate. 
therenpon  suffered  a  7um  suit,  which,  however, 
upon  the  payment  of  all  costs,  and  leave  granted 
declaration  by  adding  another  count,  containin, 
the  name  of  M.  S,  Martin,  son  and  heir  at  lav 
Martin,  then  dead.  The  proposed  amendment 
at  the  time,  and  the  ease  was  continued. 

When  the  case  was  called  at  the  succeeding 
fendant  insisted,  that  before  going  to  the  jury,  i 
he  intended  to  take  the  benefit  of  the  amendn 
had  obtained  leave  to  make,  at  tlie  last  term,  e 
once,  by  actually  inserting  in  the  declaration,  l 
taining  the  demise  in  the  name  of  M.  8.  Maj 
might  distinctlj  and  definitely  appear  upon  tl 
declaration,  what  the  Court  and  jury  were  to  tr 
On  attempting  to  comply  with  this  reqnirem' 
Conrt  deemed  reasonable,  the  plaintiff  was  met 
calty,  viz:  The  suit  was  commenced  in  1867, 
Farquhar  Martin  was  alive,  he  having  died  in  No 
so  that,  at  the  commencement  of  the  snit,  M. 
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SOD  and  heir  at  law,  bad  no  interest  in  the  land,  and  it  wonld 
not  do  to  lay  a  demise  in  the  name  of  M.  S.  Martin.  To 
obviate  this  difficulty,  the  following  proceedings  were  adopted 
on  behalf  of  the  plaintiff,  with  the  approval  of  the  Court,  not- 
withstanding objections  made  on  the  part  of  the  defendant 

1.  On  motion  of  plaintiff,  a  count  was  added  to  the  declara- 
tion, containing  a  demise  in  the  name  of  Farquhar  Martin. 

2.  The  death  of  Farquhar  was  suggested  on  the  record,  by 
the  plaintiff. 

3.  On  motion  of  plaintiff,  M.  S.  Martin,  son  and  heir  at  law 
of  Farquhar  Martin,  obtained  leave  of  Court  and  came  in  and 
made  himself  party  of  record  to  prosecute  the  suit  in  place  of 
his  father. 

The  defendant  objected  on  two  grounds : 

1.  Because  Farquhar  Martin  is  now  dead,  and  it  is  inad- 
missible to  make  a  dead  man  a  party  to  a  suit. 

2.  Because  the  suit  had  abated  so  far  as  Farquhar  Martin 
was  concerned,  by  the  length  of  time  which  had  elapsed  since 
his  death. 

His  Honor,  being  of  opinion  that  these  proceedings  were 
not  incongruous  or  inconsistent  with  the  fiction  of  the  action, 
inasmuch  as  the  declaration,  as  amended,  spoke  as  of  the  Ap- 
pearance Term ;  also  being  of  opinion,  that  the  action  of  eject- 
ment did  not  abate  by  the  death  of  a  lessor,  John  Doe  being 
the  plaintiff  of  record  ;  and  being  of  opinion,  that  the  amend* 
inent  was  consonant  with  justice  and  calculated  to  bring  the 
ca^e  to  trial  upon  its  merits,  overruled  the  objections  of  the 
defendants,  but  offered  to  grant  a  continuance,  if  the  defendant 
was  taken  by  surprise,  or  at  a  diaadvantage  by  the  amende 
ments  and  proceedings  referred  to. 

The  defendant  excepted  to  the  ruling  of  the  Court,  and  ap- 
pealed to  the  Supreme  Court. 

Battle  <&  Son^  with  whom  waa  McDonald^  for  appellant, 
cited  and  relied  on  the  decisions  in  relation  to  amendments 
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made  in  Skipper  v.  Lennon^  Busb.  189,  and  in  Adderton  v. 
Mdchor,  7  Ired.  849. 

Perriberton^  with  whom  was  Neill  McKay^  contra,  argued : 

Two  questions  only  seem  to  present  themselves  in  this  ease. 

1.  Had  his  Honor  below  authority  to  make  the  order  for 
amendment? 

2.  Was  that  authority  properly  exercised  by  him? 

The  Court,  in  which  a  suit  is  pending,  has  the  exclusive 
discretionary  power  of  permitting  amendments  in  the  process 
and  pleadings,  and  no  appeal  lies  from  the  exercise  of  such 
power.  Quiett,  admr.  v.  Boon,  admr.,  5  Ired. ;  9  McLure  v. 
Barton^  1  Law  Rep.  472  ;  Davis  v.  EvaiiSy  Ibid,  499 ;  Rev. 
Code,  chap.  3,  sec.  1. 

An  action  of  ejectment  does  not  abate  by  the  death  of  the 
lessor  of  the  plaintiff.  Thxymas  v.  Kdly^  13  Ired.  43  ;  Wilson 
EaU,  13  Ired.  489. 

Pearson,  C.  J.  The  interest,  which  used  to  attach  to  "  the 
fictions"  in  the  action  of  ejectment,  has  passed  away  since  the 
adoption  of  the  Code  of  Civil  Procedure. 

The  fiction  of  a  "lease  entry  and  ouster"  was  adopted 
merely  for  the  sake  of  saving  the  trouble  and  expense  of 
making  a  lease  and  entry.  It  follows,  as  a  logical  conclusion, . 
no  lease  can  be  set  out  in  the  declaration  which  could  not  have 
been  made  at  the  time  the  action  was  commenced.  Adderton 
V.  Melchar^  7  Ired.  249. 

Tested  by  this  principle,  the  exception  of  the  defendant  can- 
not be  sustained.  Farquhar  Martin  was  living  at  the  time  the 
action  was  commenced,  so  he  could  at  that  time  have  made  a 
lease,  and  his  lessee  could  have  entered.  The  objection  to  the 
amendment  on  the  ground  "  that  Farquhar  Martin  is  now 
dead,  and  it  is  inadmissible  to  make  a  dead  man  a  party  to  a 
suit,  was  based  upon  a  misapprehension  of  the  principle.  The 
amendment  did  not  make  Farquhar  Martin  a  party  to  the 
action,  but  merely  supposed  that  he  had  made  a  lease  at  the 
time  the  action^was  commenced.    He  was  then  living  and 
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ade  the  Icnse,  and  tbe  fiction  is  merely  to  save 
d  expense  of  actually  making  the  lease, 
objection  is  also  untenable.  The  action  did  not 
death  of  the  leeaor,  and  there  was  no  necessity 
s  Iictre  parties  except  to  make  them  liable  for  the 
lease  supposed,    whs  in  no  way  affected  by  bis 

V.  Lennon,  the  rule  was  misapprehended,  and 
fessing  to  act  on  the  principle  settled  by  Adder- 
r,  manifestly  fall  into  error,  by  enpposing  the 
a  the  appticition  for  the  amendment,  instead  of 
e  commencem&nt  of  the  action. 

error.  This  will  be  certi6ed  to  the  end  that  the 
roceeded  in  with  the  amendment. 

u.  Judgment  afiBrmed. 


!L  W.  LATHAM  t.  JUD80N  B.  BLAKELY. 

ir  of  the  inheritance,  atlftehes  to  the  freehold  articlea  of 
the  better  enjoyment  of  the  estate,  such  srticles  become 

calty,  and  pass  to  the  heir,  mortgage  or  vendee. 

vner  may  detach  fixtures  nnd  convert  them  into  pcraon- 

kunot  do  so  after  a&cxccutionbasbeen  levied  on  the  land 
arc  attached. 

■an,  5  Jones  331,  cited  and  a|)proved  ), 

H,  (to  recover  the  value  of  a  cotton  gin,)  tried  at 
73,  of  the  Superior  Court  of  Beadfort  county, 
nor,  Judge  Moore. 

!  below,  the  following  facta  were  established  : 
ng  of  1869,  the  sheriff  of  Pitt  connty,  nnder  an 
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■*  —  

execution  in  favor  of  D.  M.  Carter,  sold  theiands  of  the  plaintiff 
in  this  action,  Sam^  W.  Lethana,  situated  in  said  county,  at 
public  sale,  D.  M,  Carter  becoming  the  purchaser,  and  receiv- 
ing from  said  sheriff  tlie  usual  con\'^yance.  On  this  land,  so 
Bc^d  by  the  sheriff,  was  a  gin  house,  in  which  was  a  cotton  gin 
with  the  usual  gearing,  which  gin,  a  few  days  before  the  sale, 
the  plaintiff^  (who  did  not  reside  on  the  farm  sold,)  with  ore 
Henry  Putnam,  removed  from  the  gin  house  to  another  houee 
on  the  premises.  On  the  day  of  sale,  he,  the  present  plaintiff, 
informed  Carter,  the  plaintiff  in  the  execution,  of  such  remo- 
val, who  assented  thereto,  but  informed  no  other  person. 
After  the  purchase,  Carter  rented  the  land  to  the  plaintiff, 
Latham,  for  one  year. 

In  the  Fall  of  that  year,  Latham  replaced  the  gin  in  the 
house  from  which  he  removed  it,  and  ginned  his  cotton  with 
it.  The  gin  was  not  fastened  to  the  house  in  any  manner,  but 
a  piece  of  plank  was  nailed  to  the  floor  and  the  front  ledge 
of  the  gin  rented  against  this  plank  to  prevent  it  from  moving 
when  the  band  was  applied  and  the  gin  at  work ;  such  is  the 
usual  way  of  securing  a  gin  in  its  place.  After  ginning  his 
cotton,  tlie  plaintiff,  Latham,  remov<ed  the  band  and  carried  it 
home,  but  whether  before  or  after  the  sale  to  the  defendant 
hereinafter  spoken  of,  does  not  appear. 

It  was  also  in  evidence,  that  Carter  requested  Putnam  to 
show  the  premises  to  any  one  desiring  to  purchase^  and 
that  he  showed  them  to  one  L.  M.  Blakely,  as  agent  for 
the  present  defendant  Witness  .showed  the  gin  house  and 
gin  to  him,  moving  the  machinery  of  the  same  by  hand  for 
him  to  see  how  easy  and  well  it  worked ;  this  was  a  few  days 
prior  to  the  purchase  of  the  land  by  the  defendant,  Blakely, 
and  before  Latham  had  finished  ginning  his  crop.  Witness 
knew  that  Latham  claimed  the  gin,  and  so  informed  Carter 
suggesting  at  the  same  time,  that  possibly  this  claim  might  de! 
feat  the  contemplated  trade.  To  this  Carter  replied,  that  he 
"  was  not  going  to  lose  an  $8,000  trade  for  an  old  gin." 
Blakely  was  not  informed  that  Latham  claimed  the  gin;  the 

24 
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latter  never  met  him  on  the  farm.  He,  the  plaintiff,  demanded 
the  gin  of  the  defendant  before  this  suit  was  instituted,  which 
demand  was  refused. 

In  January,  1870,  Carter  and  wife  conveyed  the  premises  to 
the  defendant,  and  at  the  same  time  the  plaintiff  and  his  wife 
conveyed  their  interest  to  Carter. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  gin 
was  a  chattel,  and  did  not  pass  by  atiy  conveyance  to  the  de- 
fendant, as  he,  the  plaintiff,  was  a  tenant  nnder  Carter,  and 
used  the  gin  as  a  tenant. 

For  the  defendant,  it  was  contended  that  the  gin  was  a  fix- 
ture and  passed  with  the  freehold. 

His  Honor  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover. 

Verdict  tor  the  plaintiff.  Motion  for  a  new  trial  j  motion 
refused.    Judgment,  and  appeal  by  defendant. 

Battle  (&  Son,  for  appellant.  • 

Warren  and  Carter,  contra. 

Settle,  J.  Where  the  owner  of  the  inheritance,  in  making^ 
improvements,  attaches  to  the  freehold  articles  of  personalty 
for  the  better  enjoyment  of  the  estate,  they  become  part  of  the 
realty,  and  pass  to  the  heir,  mortgagee  or  vendee,  as  against 
the  executor,  mortgagor  or  vendor.  Elwea  v.  Mawe,  2  Smith 
L.  cases  and  notes ;  Walmshy  v.  Milne,  27  E.  C  L.  R.  114. 
And  while  the  owner  may  undoubtedly  detach  fixtnres  and 
convert  them  again  into  personalty,  yet  he  cannot  do  so  after 
an  execution  has  been  levied  upon  the  land  to  which  they  are 
attached.  Here  it  is  contended  that  the  gin  had  been  severed 
and  re-converted  into  personalty  by  the  plaintiff,  (after,  how- 
ever, an  execution  had  been  levied  upon  the  land,)  and  that 
Carter,  the  purchaser  at  the  sheriff's  sale,  had  assented  thereto, 
and  that  when  the  plaintiff,  as  lessee  under  Carter,  replaced 
the  gin  in  the  house,  it  became  a  trade  or  agricnltural  fixture 
which  he  might  remove.    However  that  might  be  as  between 
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the  plaintiff  and  Carter,  the  rights  of  a  third  party,  the  defend- 
ant in  this  action,  have  intervened,  who  purchased  when  the 
gin  was  in  its  proper  place  and  in  good  working  order,  with- 
out notice  of  any  claim  on  the  part  of  the  plaintiff.  Bnt  the 
defendant  cannot  oven  claim  the  benefit  of  the  exception  to 
the  general  rule,  in  favor  of  trade  fixtures,  as  between  land- 
lord and  tenant,  for  he  failed  to  remove  the  gin  before  the  ex- 
piration of  his  terra.  But  in  onr  review  of  the  case  that 
question  is  not  represented. 

When  the  aejent  of  Carter  showed  the  gin  to  the  agent  of 
the  defendant,  before  the  contract  of  sale  was  made,  he  evi- 
dently conveyed  the  idea  that  the  gin  was  a  part  of  the  realty, 
and  it  was  not  deemed  advisable  to  spoil  a  good  trade  "  for  an 
old  gin." 

And  it  will  be  observed,  that  in  addition  to  the  sheriff's 
deed,  the  plaintiff*  and  wife,  for  the  purpose  of  removing  all 
clouds  from  the  title,  on  the  first  day  of  January,  1870,  also 
conveyed  to  Carter  the  said  premises  without  anj'  reservation 
whatever,  and  that  on  the  same  day  the  said  Carter  conveyed; 
to  the  defendant,  without  reservatioti  of  the  gin,  or  any  notice 
that  it  was  claimed  by  the  plaintiff. 

What  the  plaintiff  did  or  said  to  Carter  cannot  effect  the 
rights  of  the  defendant  under  these  conveyances. 

In  answer  to  the  suggestion  that  the  gin  was  not  sufficiently 
attached  to  the  house  to  make  it  a  part  thereof,  we  observe 
that  the  later  and  better  authorities  pay  more  regard  to  the 
purposes  which  are  to  be  served  by  the  thing  attached  than  to 
the  manner  of  making  the  actual  attachmeht. 

In  South  Carolina  it  is  held  that  a  cotton  gin  in  its  place,. 
i.  e,y  connected  with  the  running  works  in  the  gin  house,  is  a* 
fixture  which  passes  to  the  purchaser  of  the  house.  Bratton  v. 
Clawson,  2  Strobhart,  478.  And  this  Court  has  held  that 
planks  laid  down  as  an  upper  floor  of  a  gin  house,  and  used  to- 
spread  cotton  seed  upon,  though  not  nailed  or  otherwise 
fastened  down  than  by  their  own  weight,  become  a  part  of  the 
gin  house  by  being  put  in  it  for  the  purpose  of  being  used 


373  IN  THE  SUPREME  COURT. 


k 


King  and  King  r.  Weeks  and  Thomas. 


with  it,  and  the  Court  says,  "  in  that  view  it  makes  no  differ- 
ence whether  they  were  nailed  to  the  sleepers  or  not."  Laxc- 
rence  v.  Bryan^  5  Jones  337. 

Let  it  be  certified  that  there  is  error. 

Per  Curiam.  Ve^iire  de  novo. 


A.  J.  and  M.  C.  KING  v,  DRURY  WEEKS  and  WM.  H.  TUOMA^. 

A  purchase  by  a  man  in  his  own  name  with  funds  in  his  hands  of  a  fidu- 
ciary nature,  creates  a  resulting  trust  in  favor  of  those  money  is  em- 
ployed in  the  purchase. 

Therefore^  where  land  has  been  purchased  with  partnership  funds,  al- 
though it  be  conveyed  to  one  partner  only,  yet  it  becomes  partnership 
property. 

Ci^^L  ACTION,  (for  the  recovery  of  certain  lots  in  the  town 
of  Murphy,)  tried  before  Ghudy  X,  at  Fall  Term,  1873,  of  the 
^Superior  Court  of  Cherokee  county. 

The  case  as  settled  and  sent  np  with  the  record  to  this  Conrt, 
6tate84 

That  Drury  Weeks,  the  defendant,  as  trustee  of  one  Brab- 
6on,  sold  two  lots  in  the  town  of  Murphy,  which  Brabson  had 
conveyed  to  him,  to  secure  a  debt  due  to  the  firm  of  Thomas 
&  King,  and  that  J.  W.  King,  the  father  of  the  plaintiffs  in 
this  action,  and  a  member  of  the  firm  of  Thomas  &  King, 
bought  the  same,  and  took  the  deed  therefor  to  himself  indi- 
vidually. King  paid  no  money  or  or  other  consideration  to 
AV  eeks,  the  trustee,  but  allowed  his  bid  to  be  credited  on  Brab- 
sons  account,  which  was  secured  in  the  trusty  the  bid  being  \e&& 
than  the  account.  King  died  in  1845,  leaving  the  plaintiffs, 
.his  heirs-at-law,  and  without  having  had  any  settlement  of  the 
partnership  affairs,  with  his  copartner,  Thomas. 
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As  tlie  case  in  this  Court  turned  upon  the  instructions  given 
below,  and  which  are  fully  set  out  in  the  opinion  of  Justice 
Sbttle,  the  statement  of  the  evidence  offered  in  regard  to  the 
settlement  of  the  partnership  affairs  by  the  administration  of 
J.  W.  King,  not  being  relevant,  is  omitted. 

Defendant  excepted  to  the  charge  of  his  Honor,  and  upon 
the  return  of  a  verdict  in  favor  of  the  plaintiff,  moved  for  a 
new  trial.  Motion  refused.  Judgment  and  appeal  by  de- 
fendant. 

T,  D,  Johnston^  with  whom  were  McCorJcle  cfe  Bailey  and 
Gudger^  for  appellants: 

1.  The  complaint  does  not  state  a  suflBcient  cause  of  action, 
in  that  while  it  alleges  that  the  plaintiffs  are  the  owner^^,  it 
merelj'  states  further  that  the  defendant  '^withheld"  possession  : 
tion  constat^  but  that  they  rightfully  withheld.  This  could 
have  constituted  a  ground  for  demurrer.  C.  C.  P.,  sec.  95,  sub- 
division 6.  But  is  expressly  suved  from  waiver  by  failure  to 
demur  by  C.  C.  P.,  sec.  99. 

2.  The  answer  is  not  frivolous.  The  complaint  consists  of 
a  general  statement  of  ownership  and  a  withholding,  which  is 
denied.  How,  otherwise,  could  a  legal  title  be  tested  ?  Not 
guilty  in  ejectment  devolved  upon  the  lessor  of  John  Doe, 
pro«>t  of  his  right  of  entry  at  the  date  of  the  demise,  and  the 
defendant's  pos^esMon.  It  does  not  fall  within  the  principle 
of  J^btck  V.  Dawson^  69  N.  C,  42. 

3.  The  pleadings  present  a  clear  issue  as  to  whether  the 
property  in  (juestion  became  partnership  property,  &c. 

The  fourth  issue  was  immaterial,  and  was  sufficient  to  decide 
the  real  tnarter  in  controversy.  When  at  common  law,  under 
its  logical  rules  of  pleading,  an  immaterial  issue  was  joined, 
the  ourt  would  award  a  repleader,  Stephens  on  Pleading, 
98  and  99. 

As  the  pleadings  under  the  new  system,  especially  qumi 
equity  pleadings,  do  not  tend  to  the  production  of  an   issue, 
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r  replefider  is  supplied  by  a  moltoo  for  a  pmper 
the  rules.  Reg.  Gen.,  65  N.  C,  705,  3,  4  and  5, 
irt  will  retain  the  cauce.     Barnes  v.  £rcncn,  ^9 

the  GjBtem  cf  law  and  equity  are  blended,  this 
teat  tile  case  ae  it'  this  issue  was  ilisartned,  then  we 

purchase  of  the  property  by  the  partner  King,  with 
effects,  88  clearly  shown,  entitled  the  other  party 
partnership  property,  and  does  not  fall  wirhin  the 
Frauds.  Chipli/  v.  KeaUm,  05  N.  C,  543;  Lind- 
nersliip,  pp.  414,  421  ;  Gary  on  Partnertiliiy  pp. 
lams'  (last  ed.  Am,  Is'oteB)  33  top,  166,  note.  Har- 
\g,  5  Ired.  Eq.,  430. 

bmit,  that  as  Mra.  King,  (now  Mrs.  Hyatt.)  the 
ix,  had  a  right  to  settle  up  the  partnership,  and 
in  question  had  passed  into  the  firm  at  one  time. 
1,  the  plaintiffs  are,  in  equity,  in  ^Winfy  with  the 
ix,  quoad  this  fund. 

ther  submit  that  his  Honor  committed  an  error  to 
e  in  instructing  them  that  there  was  no  evidence 
mt  between  the  plaintiff  and  the  eurviving  part- 
:.  There  was  not,  nor  was  it  pretended;  and  it 
nit,  a  propoeition  irrelevant  to  the  merits,  and  cal- 
istcad  and  eonfuee  the  jury.  They  may  well  have 
>m  the  BtHlement  that  ii  was,  material  and  a  nccea- 
the  defendant's  proof. 

ther  submit  that  no  full  and  proper  cause  can  be 
It  making  Mrs.  Hyatt,  nee  King,  the  administratrix, 


T.  Ji'.  Davidson,  and  Folk,  contra. 


liftd  insist  tliot  even  if  his  Honor  was  wrong  in  the 
to  the  jury,  it  would  not  bogood  ground  for  a  new 
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trial,  because  the  pleadings  raise  no  issue  to  which  snch  instrnc- 
tion  could  be  applicable;  and  further,  no  such  issue  was 
tendered  by  the  defendant  or  submitted  by  the  Court. 

In  fact,  the  answer  raises  no  issue  at  all.  The  first  para- 
graph is  not  to  be  regarded.  Flack  v.  Dawson^  69  N.  C.  R., 
42 ;  and  the  remainder  is  rambling,  absurd  and  ambiguous. 
If  it  alleges  anything  it  is,  that  the  administratrix  and  defend- 
ant, Thomas  had  a  settlement  upon  certain  terms. 

It  is  nowhere  charged  in  the  answer  that  this  land  was  pur- 
chased withpartnershipfunds,  nor  was  such  an  issue  submitted. 
It  is  true  the  defendants  offer  proof  tending  that  way.  *'  Proof 
without  allegation  is  as  ineffective  as  allegation  without  proof." 
McKee  v.  Lineberger^  69  N.  C.  R.,  217. 

In  Carrier  v.  Jonet^^  68  N.  0.  R.,  130,  it  is  said :  "  The  rejec- 
tion of  evidence  not  material  to  maintain  the  point  in  issue,  is 
no  ground  for  a  new  trial,"  and  according  to  the  same  leason- 
ing,  it  would  seem  that  the  giving,  or  refusing  to  give  instruc- 
tions, on  a  point  not  material  to  the  issue,  would  afford  good 
ground  for  new  trial.  If  the  charge  of  his  Honor  on  the  isMies 
properly  submitted  was  correct;  if  it  might  be  erroneous  on 
the  point  made  in  the  first  exception,  the  judgment  will  not 
be  disturbed.     Lewis  v.  Sloan^  68  N.  C.  R.,  5fi7. 

In  Wright  v.  McCormick,  67  N.  C.  R.,  27,  it  is  said :  "  It 
is  a  role  of  construction,  of  which  no  pleader  has  a  right  to 
complain,  that  all  uncertainties  and  ambiguities  in  his  plead- 
ings shall  be  taken  in  Uie  sense  most  unfavorable  to  him."  So 
that  in  this  case  if  the  defendant  had  believed  or  wanted  to  try 
the  fact  that  this  land  was  partnership  property,  it  would  have 
been  very  easy  for  him  to  have  made  the  issue.  His  failure  to 
raise  the  issue  is  to  bp.  construed  against  him. 

The  defendants  certainly  have  no  right  to  complain,  as  they 
were  permitted  to  have  the  issue  of  peltlement,  &c.,  submitted 
to  the  jury.  On  all  the  points  there  was  ''contradictory  evi- 
dence" offered  by  plaintiffs,  and  the  jury  lound  adver^ely  to 
defendants. 
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His  Honor's  insfroctions  were  correct. 
The  rule  proceeds  upon  the  idea  of  fraud.     That  is  not  pre- 
sumed. 

Settle,  J.  This  was  an  action  to  reeover  the  possession  of 
two  lots  in  the  town  of  Murphy,  Cherokee  county.  It  appears 
that  one  Brabson  had  executed  a  deed,  conveying  these  lots  to 
the  defendant,  Weeks,  in  trust,  to  secure  the  payment  of  certain 
debts  due  to  the  firm  of  Thomas  &Ki«g;  which  firm  was 
composed  of  J.  H.  King,  the  plaintifFs  ancestor,  and  W.  H. 
Thomas,  the  other  defendant. 

J.  W.  King  died  in  1845,  intestate,  leaving  the  plaintiffs  his 
heirs-at-law.  It  further  appears,  that  in  1841,  Weeks,  the  trus- 
tee sold  the  lots  in  pursuance  of  the  deed  in  trust,  and  J.  W. 
King,  one  of  the  partners,  bid  them  off  and  took  the  title  in 
his  own  name  from  the  trustee ;  he  did  not  pay  any  money  or 
other  consideration  for  the  san^e,  but  allowed  tl>e  Wd  to  be 
credited  as  part  payment  on  the  debts  duo  the  firm,  which 
were  secured  by  the  deed;  the  amount  bid  was  less  than  the 
amount  so  secured.  The  partnership  affairs  of  Thomas  & 
King  had  never  been  settled  in  the  life  time  of  King.  His 
Honor  charged  the  jury  that  where  a  partner  in  a  firm  pur- 
chased real  estate  with  the  partnership  effects,  and  took  the 
deed  to  himself,  the  presiunption  of  law  is  that  the  partner  so 
purchasing  credits  his  co-partner  with  his  part  of  the  amount 
bid  or  paid  f-or  ibc  property,,  and  charges  himself  with  it,  and 
is  entitled  to  the  property  in  bis  own  individual  right. 

This  charge  cannot  be  sustained.  On  the  contrary,  the  rule 
is,  where  laivd  has  been  purchased  with  partnership  funds,, 
although  it  be  conveyed  to-  one  partner  only,  yet  it  becomes 
partnership  property. 

^^  A  purchase  by  a  man  in  his  own  name,  with  funds  in  his 
hands  in  a  fiduciary  capacity,  creates  a  resulting  trust  in  favor 
of  those  wlK)se  money  is  thus  employed ;  as  in  case  of  a  trustee^ 
a  partner,  an  agent  for  purchase,  an  executor^  a  guardian^  the 
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committee  of  a  lunatic,  and  the  like."     Adams'  Eq.,  and  notes 
and  references  to  American  decisions,  p.  33. 
There  must  be  a  venire  de  novo. 

Pre  Curiam.  Venire  de  novo. 


STATE  on  the  relation  of  PENELOPE  MABRY  and  others  r.  JOSEPH 

A.  ENGELHARD  and  others. 

In  August,  1862,  Confederate  notes  constituted  the  currency  of  the 
country.  And  a  Clerk  and  Master,  acting  under  an  order  of  the  Court 
to  collect,  is  protected  in  receiving  sucti  money  in  payment  of  notes 
given  for  the  purchase  of  land ;  and  although  he  had  no  authority  to 
invest  the  money  and  would  have  been  liable  for  any  loss  arising  from 
such  investment,  still,  having  invested  the  same  in  good  faith  in  Con- 
fedemte  bonds  equally  as  good  as  the  currency  itself,  he  cannot  be 
held  responsible  for  their  loss,  occurring  by  the  results  of  the  war. 

Civil  action,  npon  the  official  bond  of  the  defendant,  sub- 
mitted to,  and  decided  by  Moore^  e/.,  at  Spring  Term,  1873,  of 
the  Superior  Court  of  Edgecombe  county,  npon  the  following 
Case  agbeed  : 

The  defendant  had  been  appointed  Clerk  and  Master  in 
Equity  in  Edo:ecombe<county,  in  1860;  and  at  Spring  Term, 
18  »1,  executed  his  bond  as  such,  in  the  penal  sum  of  ^15,000, 
with  the  other  defendants  as  his  sureties.  When  the  defen- 
dant, Engelhard,  entered  on  the  duties  of  his  office,  there  were 
delivered  to  him  as  Clerk  and  Master,  certain  bonds  executed 
by  B.  W.  Mahry,  B.  Mabry  and  others,  for  the  purchase  money 
of  certain  lands,  which  had  been  sold  as  the  property  of  the 
heirs  of  Charles  Mabry,  deceased,  by  a  decree  of  the  Court  of 
which  said  Engelhard  was  Clerk  and  Master,  and  purchased 
by  B.  W.  and  B.  Mabry.  The  decree  in  the  proceedings  for 
said  sale  are  herewith  filed,  marked  A,  B,  &c. 
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12  tlie  iJefendsnt,  Engulhard,  was  in  Virginia,  and  left 
rs  of  liia  office  in  the  posaeseion  of  Matthew  Wgddell, 
int  of  Tarboro,  a  mafi  of  reliable  business  qnalitica- 
acE  as  his  agent.  B.  Miibry  called  on  Wedde'l,  and 
,  to  pay  a  part  of  the  aforesaid  bonds.  Weddell  told 
lid  not  know  what  to  do  with  the  money,  and  conid 
it  nntil  lie  could  bear  from  Kngelhard.  He  then  wrote 
bard,  perhaps  twice,  before  receiving  an  answer ;  at 
id  receive  instrnctione  from  him  to  receive  the  irioney 
;6t  it  in  Contedoiate  bundd  Od  the  7lli  Aiignot, 
,  Weddell,  received  $iOO0  of  the  money  in  Coiiled- 
■rcncy,  credited  the  ainonnt  on  one  of  tiie  notop,  and 
in  Confederate  bondc,  at  the  same  time  invealing  some 
/n  money  in  like  manner.  Defendant  instructed  Wed- 
invest  in  Confederate  bonds,  aa  that  wunld  be  eim- 
I'or  re-conversion  to  currency,  if  needed. 
0  21at  October,  1862.  Engelhard  reeignod  bis  office  to 
teath,  in  vacation,  and  on  the  same  day  John  Norfleet 
)inted  Clerk  and  Master,  wlio  gave  the  required  bonds 
litied  33  such,  wben,  by  agreement  between  Norfleet 
ideil,  tiie  papora  belonging  to  tbe  Clerk  and  Master's 
lier  than  the  Confederate  bonds  aforesaid,  Cimtinned 
!pt  in  WeddelJ's  safe.  Norfleet  had  been  informed  by 
I,  that  the  $40(f0  had  been  received  and -iiiveal^d  in 
rate  secnrities,  and  that  the  eame  were  in  Petersbiii^, 
:be  bands  of  .Mr.  James  WeddeU,  for  safe  keeping,  and 
Norfleet,  could  get  them,  whenever  he  desired  to  do 
li  bonds  remained  in  Petersburg  until  tbo  close  of  the 
one  during  the  time  applying  for  them.  Keirlier  Wed- 
£ugelbard  gave  any  notice  to  the  person  entitled  to  tbe 
of  tbe  purpose  to  invest  the  same  in  Confederale  bonds. 
)arlied  entitled  to  tbe  money  are  the  relators,  Penoipe 
tlic  widow  of  Charles  Mabry,  li.  Mabry  and  R  W". 
(the  pnrchasers  of  the  land,)  Virginia  Mabry,  SusaD  F. 

Lonisa  Savage,   Francis  E.  C ,  Mary  A,  C , 

lia  F.  Gorham,  tbe  intestate  of  the  relator,  John  C. 
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Gorham,  and  Charles  D.   Mabry,  tlie  testator  of  the  relator, 
Blonnt  Bryan,  who  were  the  heirs  of  Charles  Mabry. 

Previous  to  the  resignation  of  Engelhard  and  the  appoint- 
ment of  Norfleet,  sometime  in  October,  1862,  Penelope  Mabry, 
one  of  the  relators,  applied  to  Norfleet  to  get  her  share  ot  the 
money,  and  was  told  by  him  what  he  had  been  informed,  that 
the  money  had  been  invested  in  Confederate  bonds,  and  left 
with  Weddell.  Norfleet  also  tuld  her  that  as  the  money  had 
been  so  invested,  perhaps  it  would  be  better  for  those  interested 
in  the  fund ;  for  if  the  Confederacy  was  successful,  she  would 
get  8  per  cent,  on  the  money,  a  good  interest.  To  this  she 
replied,  that  she  wanted  her  money. 

No  application  was  ever  made  to  Engelhard  or  Weddell  for 
the  raonev  by  any  of  the  parties  entitled,  or  to  Norfleet,  except 
as  before  stated,  l^o  notice  was  ever  given  by  Norfleet  to 
either  Engelhard  or  Weddell  of  the  application,  or  the  money 
was  wanted  or  needed  ;  and  no  motion  was  ever  made  in  Court 
about,  or  exception  taken  to,  the  investment,  until  after  the 
close  of  the  war,  except  the  decree  ret^cinding  or  modifying  the 
order  of  collection,  made  on  motion  of  counsel. 

(The  case  agreed  here  sets  out  the  ages,  residence,  &c.,  of 
the  several  relators,  and  the  amounts  to  which  each  are  en- 
titled. These  facts  not  bearing  upon  the  point  decided  in  this 
Court,  are  not  inserted.) 

If  the  Court  should  be  of  opinion,  that  the  relators  are  en- 
titled to  recover  the  full  amount  of  the  fund  invested,  the 
judgment  shall  be  rendered  in  their  favor  for  14,060.68. 

If  the  Court  should  be  of  opinion,  that  the  relators  are  en- 
titled to  recover,  but  that  the  scale  of  damages  is  the  difference 
in  value  between  the  money  invested,  and  the  value  of  the  same 
at  the  time  the  defendant,  Engelhard,  went  out  of  office,  then 
it  is  agreed  that  the  Court  may  as^sess  the  damages  and  give 
judgment  accordingly  ;  otherwise  there  shall  be  a  judgment  of 
Don  suit. 

The  Court  being  of  opinion  wiih  the  defendants,  gave  judg- 
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meat  dismiseing  the  action,  Rnd  against  the  relaturs  fur  costs  ; 
f'rum  which  they  appealed  to  this  Court. 

Moore  &  ffa^»?i^,  counsel  for  appellants. 

Smith  (6  Stro-ng,  contra,  submitted  the  following  argumen  t : 

I.  Had  the  funds  romainod  uninvested  after  collection,  tliej 
would  have  been  lost,  and  if  liable  the  defendant  is  irrespon- 
sible either  for  collecting  at  all  or  for  collecting  in  Confederate 
funds. 

lie  defendant  was  acting  under  an  order  of  the  Court 
t,  and  could  not  be  responsible  for  obeying  its  mandate, 
for  was  he  liable  for  accepting  payment  in  Confed- 
rrency,  as  at  that  time  this  was  the  only  currency  in 
use. 

offiijer  with  authority  to  collect,  (and  the  officer  was 
and  Master)  might,  before  1863,  pmperly  received 
rate  notes  in  payment  of  debts  contracted  before  the 
'.■nierson  v.  MalUtt,  Phil.  Eq.  234. 
rnatees,  who  have  had  funds  to  manage  during  the  war, 
ig  to  infants,  or  others,  vere  bound  to  use  snch  care  as 
men  exercised  in  their  own  afKiirs.  Gummings  v. 
OS  N.  C.  R.  315,  as  in  our  case  Mr.  Weddell  nsed  as 

\.  collecting  officer  may  receive  whatever  currency 
mong  prudent  business  men,  and  the  debtor  may  pay. 
:  and  Master  in  1863  received  Confederate  eorreocy  in 
t  of  purchase  money  due  lands  sold  in  1858,  and  his 

is  to  be  tested. of  the  principle  thus  laid  down.   Balrd 

G7  N.  C.  R.  230. 

'Jor  was  the  investment  in  Confederate  bonds  a  proper 
for  charging  defendant. 

firdian  who  collected  in  Confederate  currency,  under 
cnmstances  as  warranted  him  in  doing  so,  may  invest 
}dcrate  bonds.     Suddertk  v.  McComhs,  65  N.  C.  Rep. 
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Indeed  it  was  his  duty  to  make  an  efibrt  to  invest  or  pnt  at 
interest  for  benefit  of  cesius  que  use.  Whitfield  v.  Foy^  65 
N.  C.  R.  265. 

And  he  might  render  himself  liable  for  neglecting  to  do  so. 
Shipp  V.  HeUrichy  63  N.  C.  R.  329. 

Our  case  comes  fully  within  the  principle  in  these  and  other 
cases  enunciated,  and  the  bond  was  not  liable  for  the  loss  sus- 
tained. 

Pearson,  C.  J.     We  concur  with  his  Honor  in  the  opinion 
that  the  facts  set  out  in  the  case  agreed,  do  not  warrant  the 
legal  inference  of  a  want  of  due  diligence  on  the  part  of  the 
defendant,  Engelhard,  as  to  collecting  in  Confederate  notes  in 
1862.     The  bonds  in  the  hands  of  Engelhard  as  Clerk  and 
Master  were  due  and  the  obligors  had  a  right  to  make  the  pay- 
ment, and  when  they  insisted  upon  this  right  the  duty  of  re- 
fusing to  accept  Confederate   notes  and  taking  upon  himself 
the  odium  of  doing  so,  was  not  imposed  by  law  npon  the  de- 
fendant.    In  August,  1862,  Confederate  notes  constituted  the 
currency  of  the  country,  and  were  but  slightly  depreciated, 
and  the  order  of  collection  was  in  force.     So  there  was  no 
ground  upon  which  the  defendant  could  have  refused  to  accept 
payment,  when  the  obligors  insisted  on  their  right  to  pay  oft* 
the  bonds. 

As  to  investing  in  Confederate  bonds :  The  Clerk  and  Master 
was  not  authorized  to  invest  the  fund  collected  by  him.  His 
duty  was  to  iiold  it  and  make  return  to  the  next  term  of  the 
Court,  or  pay  it  to  such  of  the  parties  as  applied  for  their 
shares.  So  if  any  loss  had  resulted  from  this  unauthorized 
conversion  of  the  fund,  he  would  have  been  liable,  but  the  fact 
is,  the  Confederate  bonds  were  just  as  good  as  the  Confederate 
notes,  and  the  fund  was  benefitted  by  the  interest  on  the  bonds. 
Had  the  defendant  used  the  Confederate  notes  or  mixed  them 
with  his  own  money  and  afterwards  bought  up  Confederate 
bonds  to  supply  the  place  of  the  converted  fund,  it  would  have 
materially  altered  tlie  ease,  and  might  have  led  to  the  inference 
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of  want  of  brma  fides ^  but  such  an  inference  is  rebutted  by  the 
fact,  that  his  agent  who  received  the  Confederate  notes,  was 
directed  to  invest  in  Confederate  bonds,  which  was  done  at  the 
time  the  notes  were  received. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


JAMES  C.  WARREN  v.  STEPHEN  E.  WOODARD. 

The  lien  of  a  laborer,  who  commenced  work  in  January,  1873,  attaching 
by  virtue  of  the  provisions  of  the  Act  of  1868-'69,  chap.  206,  sec.  9, 
is  not  divested  in  favor  of  the  lien  created  by  the  Act  of  1872-'73, 
chap.  133,  sec.  1,  ratified  1st  March,  1873,  as  that  would  be  impairing 
a  vested  right,  as  well  as  the  obligation  of  a  contract. 

Controversy,  submitted  withont  action,  to  Alberisoriy  e/!,  at 
Fall  Term,  1873,  of  the  Superior  Court  of  Chowan  county. 

The  facte,  as  agreed,  are : 

The  plaintiff,  Warren,  rented  his  farm  for  the  year  1873,  to 
one  Small,  for  $1,500.  On  the  Ist  of  March  of  that  year, 
Small  executed  to  plaintiff  a  trust  deed,  on  account  of  money 
aud  supph'es  contracted  to  be  advanced  for  $  ,  conveying 
in  said  deed  his  crops  to  be  raised  on  said  farm  during  the  year. 
On  the  4th  of  July,  1873,  Small  executed  to  Warren  another 
trust  deed,  to  secure  payment  of  rent  and  further  advances,  and 
in  that  deed  conveyed  his  crops  on  said  farm. 

The  plaintiff  has  already  received  more  than  sufficient  to  pay 
to  pay  the  rent,  but  not  enough  to  discharge  both  trusts;  and 
claims  the  balance  of  the  crops  on  hand,  which  was  raised  on 
said  farm,  under  the  said  deeds. 

Small,  the  lessee,  on  the  1st  of  January,  1873,  contracted 
with  the  defendant,  Woodard,  for  his  services  in  making  the 
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crop,  agreeing  to  pay  him  $275.  Woodard  commenced  work 
the  11th  of  January,  and  continued  during  the  entire  year. 
He  filed  his  lien  in  the  Superior  Court  Clerk*s  ofiice,  but  sub- 
sequent to  the  registration  of  the  trust  herein  before  mentioned. 
Plaintiff  knew  all  the  time  that  the  defendant  was  laboring  on 
the  farm. 

Defendant  claims  the  balance  of  the  crop  after  paying  rent, 
to  be  subject  to  his  lien.  Plaintiff  claims  that  all  the  debts 
due  from  Small  to  him,  and  secured  by  the  trusts,  shall  be 
paid  in  preference  to  the  demand  of  the  defendant. 

The  crop  on  hand  is  more  than  sufficient  to  pay  the  defend- 
ant, but  not  enough  to  pay  him  and  plaintiff. 

His  Honor  being  of  opinion  that  tho  defendant's  lien  was 
prior  to  the  plaintiff's,  give  judgment  in  his  favor;  from  this 
the  plaintiff  appealed. 

No  counsel  in  this  Court  for  appellant. 
A.  Jf.  Moore,  contra. 

Rodman,  J.  We  are  of  opinion,  that  upon  the  case  agreed 
the  defendant  is  entitled  to  judgment.  Woodard  commenced 
his  work  on  the  farm  of  tho  lessee,  Small,  in  January,  1873, 
and  duly  filed  a  notice  of  his  claim  within  thirty  days  after  the 
termination  of  work  under  his  contract,  as  required  by  the  act 
of  18(>D-'70,  ch.  200,  sec.  9.  The  liens  of  the  plaintiff  which 
are  in  controversy  are  founded  upon  assignments  to  him  to  se- 
cure advances  of  money  and  supplies  to  the  lessee  made  sub- 
sequently, viz:  March  and  July,  1863. 

Section  2  of  the  act  cited,  says  :  "  The  lien  for  work  on 
crops  or  farms,  or  materials,  given  by  this  chapter,  shall  he  pre- 
ferred to  every  othei*  lien  or  encumh'ance  which  attached  upon 
the  property  sxthsequent  to  the  time  at  which  the  work  was  com- 
menced, or  the  materials  were  fumishedP 

This  section  covers  the  question  between  the  parties,  and  we 
consider  that  it  is  not  qualified  so  as  to  affect  the  present  case 
by  any  provisions  of  that  or  subsequent  acts.     Section   6  of 
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IS  to  relate  only  to  conSic-ting  elaime  between  W 
tcrial  men,  and  eo  does  eeetion  12,  and  tliey  do 
this  cHBe. 

]860-'67,  ch.  1,  sec.  1,  eajs  tliat  persons  making 
muney  or  supplies  to  persons  engaged  in  the  culti- 
!  soil,  ehall  be  entitled  to  a  lien  on  the  cmps  made 
sar,  "  in  preference  to  alt  other  liens  eadstrvg  or 
the  extent  of  euch  advance  or  advances,"  provided 
it  bo  in  writing  and  registered  within  tliirly  days 

was  qualified  by  the  later  act  of  IS60~7O,  above 
u-t  of  186C-'67,  -was,  however,  re-enacted  by  the 
'73,  ell.  133,  see.  1,  ratified  Ist  of  March,  1873. 
;ted,  it  is  apparently  in  direct  conflict  with  the  act 
which  gives  a  priority  to  laborers,  and  ordinarily 
d  to  repeal  it.  We  need  not  consider  now  what 
i  operat  ion  of  the  re-enacted  act  upon  the  1  len  of  a 
began  to  work  after  the  act  went  into  effect.  In 
work  was  begun  by  the  defendant  before  the  pss- 
e-cnacting  act,  and  while  the  act  of  1869-70  was 
ed  law.  By  this  act  the  defendant  had  an  in- 
^liich  WBB  capable  of  being  made  perfect,  and  to 
3  January,  1873,  and  which  was  in  fact  perfected 
ly  the  act,  by  tiling  a.  notice  with  the  proper  oSicer. 
en  contended  that  the  Legislature  could  not  give  a 
ion  back  to  a  time  which  may  happen  to  be  lon^ 
ing  of  notice.  Such  a  law  may  impose  upon  every 
ances  money  or  supplies  to  a  planter  the  bnrden 
ng  by  personal  examination  on  the  larm  what  la- 
worked  on  it  thirty  daj's  before,  and  when  they 
and  the  amounts  due  to  thcni,  and  also  the  value 
als  supplied  wiihin  thirty  days  before,  and  whether 
en  paid  for.  But  if  it  impairs  no  vested  rights, 
of  its  expediency  is  solely  with  the  Legislature, 
it  case,  if  the  etiect  of  the  act  of  lat  of  March, 
9  destroy  the  indicate  lien  of  the  defendant,  which 
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began  bj  relation  in  Janoary,  1873,  and  give  a 
subsequent  liens  of  the  plaintiff,  it  wonid  be  iii 
as  impairing  a  vested  right,  and  also  as  impairi 
tion  of  ft  contract ;  fornndor  the  law  in  force  wh 
ant's  contract  with  Small  was  made,  the  contrac 
defendant  ehoald  have  a  lien.  A  lion  would 
which  the  debtor  might  at  any  time  destroy  b 
subsequent  debt  to  a  stranger.  Wo  think  the 
the  prior  lion,  and  judgment  will  be  in  his  favo 
the  case  agreed. 

Per  Cdriam.    Judgment  below  afiirnied,  and 
defendant. 


a.  W.  CRAWFORD,  Adm'r.,  &c.  n.  THOMAS 

A  makes  bis  note  to  B  on  the  Tth  June,  1857,  and  on  t] 
1860,  0  endaraea  on  the  bock,  "Pay  the  within  to 
name:  Held,  that  C  was  not  liable  either  as  an  endon 
and  that  lus  indorsement  merely  passed  the  property  i 

Ci^iL  ACTION,  (commenced  in  a  Justice's  Coi 
the  balance  due  on  a  note)  tried  hehrc  Senry, 
Term,  1873,  of  the  Superior  Court  of  McDowkli 

The  note  sued  on  is  in  the  following  words : 

"$475.87.  One  day  from  date,  I  promise  t 
Lytle,  four  hundred  and  seventy  five  dollars  an^ 
cents,  for  value  received,  this  7th  day  of  Jtine,  ll 

JNO.  burg: 

On  which  note  is  endorsed :  "  Received  on  th 
three  hundred  dollars,  October  8th,  1859,"  and  i 
donemeDt, 

86 
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in  note  to  James  Crawford,  this  12th  day  of 

THOS.  LTTLE." 

ide  that  Thomas  Lytlo,  the  defendaot,  is 
n  endorser  ;  and  by  agreement,  all  other  de- 
loned,  whether  or  not  the  above  endorsement 
idant  liable,  was  the  only  question  to  be  tried. 
>f  opinion,  that  it  did,  gave  judgment  for  the 
ch  judgment,  defendant  appealed. 

mum,  for  appellant : 

ing  of  one's  name  across  the  back  of  a  note 

parties  cannot  be  more  than  a  guarantee. 
8  his  promisory  note  to  B,  and  C  writes  on 
te  "  pay  the  within  to  D,"  he  simply  guar&n- 

not  pay  it  he  will. 

f  D  fails  to  make  the  money  ont  of  A,  and  A 
)t  reeovpr  ont  of  C,  certainly  not   without 

ive  case  the  endorsement  of  C  was  made  at 
was  given,  ho  wonld  be  liable  as  endorsee 
rantee  if  done  at\erwards.  Parsons  on  con- 
note was  not  given  at  the  time  of  the  en- 
back  of  note,  and  the  only  promise  of  the 
ly  in  case  of  the  insolvency  of  the  original 
admitted  on  the  argnment  in  the  Court  be- 
y  conld  have  been  made  out  of  the  original 
he  war. 

Petway,  4  Dev.  &.  Bat.  396 ;  Thompson  v. 
&  Bat.  404 ;  Baker  v.  Mobinson,  65  N.  C. 

the  defendant  is  the  paying  the  money  in 
'era. 
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Fleming  and  J.  G.  L.  Sarrit,  coDtrs : 

I.  The  iaatrament  sned  on  is  an  ordinary  pn 
ander  seal,  and  its  endorsementbydefendant  isno 
bnt  a  Btiretyship.    It  is  a  negotiablo  security,  an( 
ant  is  liable  as  enrety.    Bat>  liov.  cLap.   10. 
Hooker,  2  Jones  29. 

II.  If  the  defendant  be  a  guarantor,  and  not 
must  show  himself  damaged  by  the  alleged  lachei 
or  plaintiff  may  still  recover.  The  mere  allegatio 
is  not  anfficicnt.  The  defendant  must  show  dama) 
V,  Hespasa,  11  Irod.,  170;  Baker  v.  Ilobinson,  i 
191. 

III.  A  guarantor  differs  from  a  surety,  in  tl 
former  cannot  be  sncd  nntil  a  failure  on  the  part  i 
pal  when  sued,  while  the  latter  may  bo  sned  at  th 
with  the  principal.  10  Watts,  258.  And  nnder 
holder  of  a  promissory  note  can  bring  an  actioi 
endorser  withont  even  making  any  demand  upon 
the  note.  Eat.  Rev.,  p.  104;  and  the  endorser, 
otherwise  plainly  expressed,  is  liable  to  the  holder 

lY.  A  guaranty  is  a  promise  to  answer  for  the 
some  debt  or  the  performance  of  some  duty  in 
failure  of  another  person  who  is  primarily  liable  : 
ment  or  performance ;  bnt  the  obligation  which 
endorsement  ofa  promisory  note  imposes,  isnotiE 
tive — the  essential  quality  of  a  guaranty ;  and  an  ai 
maintained  against  snch  endorser  withont  joining  i 
the  note,  or  requiring  any  payment  or  making  an 
hira.  Bat.  Rev.  p.  1S5  ;  it  being  in  the  option  ol 
to  include  persons,  severally  liable  on  the  same  c 
tbe  same  action. 

Sbttle,  J.  A  makes  his  note  to  be  paid  on  the  7th 
1857,  and  on  the  12tb  day  of  August,  1860,  0  enc 
back  of  the  note  these  words,  to-wit :  "  Pay  the  n 
and  signed  his  name.    Nothing  more  appears. 
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Opinion  that  C  is  neither  ail  endorser,  according 
Tcial  law,  nur  a  guarantor  j  bat  that  hie  endorse- 
passed  the  property  in  the  note  to  I),  juBt  as  hi» 
nld  have  passed  a  horse.  But  if  we  adopt  the 
e  view  for  the  plaintiS,  and  consider  C  as  a 
jre  has  been  subH  ladies  on  tlie  part  of  the  plain- 
large  the  defendant. 

cnt  of  the  Superior  Court  is  reversed,  and  jndg- 
intcred  here  that  the  defendant  go  without  day. 

a..  JitdgoieDt  reversed. 


OHS  F.  LOGAN  t.  J.  C.  PLUMMER. 


the  loan  at  money  to  A  B,  to  be  used  in  parchasii^  « 
h  Iron  WBH  to  be  made  for  the  Confederate  govemment, 

A  B  was  duly  iofonned,  cannot  be  recovered, 
istablished  in  iinch  cases  is,  that  wherever  a  dollar  hss 
i  to  deatroj  the  life  of  tlie  Republic,  it  ahall  never  ra- 
cket ot  the  owoer. 

innn,  63  N.  C.  Rep.  48B;  Leak  v.  C/rnimUgtonerii  cf  Rk)i- 
D.  Rep.  133;  8etz^'  v.  CommUtionen  of  Catawhn,  IHJ. 
v.  BoUo»>ay,  JMrf.  526;  Kin^iimry  t.  Goodi,  Ibid.  548: 

Samkrs,  Ibul.  522,  cited  and  approved.) 

N,  to  recover  the  amount  of  three  several  bonds, 
'iicheU,  J.,  at  the  Spring  Term,  1S^73,  ot  the  Su- 
if  Ashe  connty, 

>tcs  sued  upon  in  this  action,  two  were  for  Con- 
y,  payable  to  Jones  &  Bogle,  and  the  other  for 
)  A.  M.  Bogle,  dated  5th  May,  1864,  payable  in 
iirrency  ;  one  was  for  f  1,935,  and  dated  6th  May, 
ler,  dated  the  7th  August,  same  year,  called  for 
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Tho  bonds  were  isaued  to  the  plaintiff. 

Defendant  stated,  that  when  he  borro 
which  the  bonds  were  gii^en,  lie  informed 
he  wanted  the  mone;  to  ha;  &  torge,  to  ma 
federate  (rovernment;  that  he  was  negut 
the  forge,  and  had  to  have  the  money  to 
that  he  had  sold  his  land  on  time,  and  his  < 
iron  rendered  it  necessary  for  him  to  have 
Bogle  &  Jones  fnrnished  him  the  money  ai 
bought  the  forge  and  furnished  the  Confi 
with  a  quantity  of  iron. 

Defendant  further  stated,  that  afterward 
Jones'  house,  he  informed  him  that  hie  n 
him,  aud  perhaps  was  on  the  way  to  him, 
him  to  tarn  the  messenger  back,  if  he,  the 
and  Dot  to  send  him  the  money,  but  to  koE 
him,  Jones,  in  land  or  other  property ;  if  1 
to  keep  it  until  he,  Jones,  called  for  it.  1 
ant,  endeavored  to  invest  it,  hnt  failed,  an( 
worthless  on  his  hands.  After  the'  war,  J< 
that  he,  himself,  did  not  expect  anything 
that  Bogle  would  likely  contend  for  it. 

His  Honor  charged  the  jnry,  that  if  B( 
that  defendant  was  going  to  buy  a  forge  ' 
the  pnrpose  of  making  iron  for  tlie  Confe 
the  contract  would  be  illegal  and  void,  ar 
conld  not  recover. 

That  the  inatruetione  given  to  defendant 
investment  of  the  money  in  lands  or  others 
to  by  defendant,  would  be  an  appropriatii 
Jones,  and  the  plaintiff  could  not  recover. 

Verdict  and  jndgment  for  defendant. 

JFblkf  with  whom  was  Armjidd  and  B 
appdUat,  submitted  the  following: 
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e  presents  two  queetionc : 
the  bonds  void  t 

it  void,  have  they  been  estiefied  1 
line  between  what  contracts  are  void,  beeanBe  in  aid 
ellion,  anil  what  are  not  void  for  that  cause,  is  dia- 
rked  by  the  decieions  in  this  Court.  In  Martin  v. 
I,  65  N.  C,  199,  Pkabfon,  C.  J.,  sHje :  "  The  fact  of 
houses  for  the  Confederate  Government  was  an  act 
itself,  aided  the  rebellion,  and  amounted  to  treason; 
he  ground  of  the  decision."  It  was  also  the  gronnd 
jision  in  Smitherman  v.  SanderSf  64  N.  C,  p.  22; 
.  North  Carolina  /Railroad,  63,  532 ;  Rohson  v, 
/,  06  K.  C,  524,  and  all  the  cases  decided  in  this 
;ept  the  salt  cases,  which  stand  on  peculiar  grounds, 
money  to  equip  a  military  company,  to  hire  a  sub- 
d  conveying  the  officer  to  his  command,  were  all  acts 
.  In  McKesson  v.  Jonea,  66  N.  C,  Rodman,  J., 
'he  farthest  this  Court  has  gone  in  holding  a  contract 
ause  in  aid  of  rebellion  was  in  Martin  v.  McMillan. 
isent  case  the  aid  given  the  rebellion  is  much  more 
It  was  not  a  sale  of  military  material,  nor  even  a  sale 
Dns  to  laborers  engaged  in  making  such  material,  but 
land  upon  which  provisions  might  be  raised  to  feed 
igaged  in  an  unlawful  occupation."  So  in  this  case, 
said  the  unlawful  act  was  not  the  direct  result  of  the 
)ut  a  loan  of  money  which  might  be  invested  in  lant] 
there  was  a  furge  which  might  be  worked  in  making 
th  might  be  sold  to  the  rebel  government  As  was 
cKeaaon  v.  Jones,  it  is  at  least  two  steps  removed 
irinciple  of  Martin  v.  McMillan.  It  is  poesibie,  says 
J.,  in  McKesson  v.  Jones,  supra :  "  to  foresee  and 
;he  direct  consequences  of  an  act,  but  if  we  attempt 
it  out  into  its  indirect  and  more  remote  consequences, 
ning  becomes  uncertain,  and,  after  a  few  steps,  alto- 
I  satisfactory."  Many  principles  of  law  are  based  od 
ling,  and  it  is  of  almost  eoDstant  application  in  the 
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law  of  damages,  arising  from  breach  of  contracts.     It  is  sub- 
mitted this  case  is  governed  by  McKesson  v.  Jones. 

II.  His  Honor  held  that  if  the  defendant  was  believed,  the  facts 
deposed  to  amounted  to  such  an  appropriation  as  discharged 
the  notes  payable  in  Confederate  money.  It  is  difficult  to 
perceive  the  idea  his  Honor  intended  to  convey  by  the  word 
appropriation.  The  word  has  two  meanings  in  law.  It  is 
sometimes  used  to  express  the  application  of  a  sum  of  money 
to  one  of  several  debts,  due  from  the  same  debtor  to  his 
creditor,  sometimes  to  describe  the  acts  of  setting  apart  certain 
goods  or  chattels  to  the  purpose  of  a  contract,  but  in  the  con- 
nection in  which  it  is  here  placed,  it  has  no  legal  significance 
whatever.  The  transaction,  if  anything,  was  a  payment.  If 
a  payment,  it  satisfied  the  debt ;  and  if  the  debt  was  satisfied, 
the  property  in  the  specific  sum  of  money  required  for  that 
purpose,  passed  to  the  payees.  For  the  one  of  these  results 
implies  the  other.  If  the  property  in  the  money  passed,  the 
payees  might,  after  demand  and  refusal,  maintain  an  action  of 
detinue  or  trover  for  the  money  against  the  defendant  or  third 
person,  to  whom  he  has  passed  it.  But  will  it  be  contended 
that  the  payees  could  have  sustained  au  action  of  detinue  or 
trover,  or  any  other  action  in  which  it  is  necessary  to  allege 
and  prove  property  in  the  plaintiff.  If  this  was  a  payment,  it 
is  one  by  which  a  debt  is  satisfied,  and  yet  the  debtor  parts 
with  nothing,  and  the  creditor  receives  nothing,  which  is 
absurd. 

TF.  /*.  (JaMwell^  with  whom  was  Todd^  contra,  argued : 

I.  The  three  notes  are  to  be  taken  as  one  contract,  made  in 
May. 

A  bond  for  loaned  money  to  hire  a  substitute,  or  with  the 
knowledge  it  was  to  be  used  to  hire  a  substitute  in  the  Con- 
federate ariuy,  is  illegal.  Critcher  v.  Holloway^  64  N.  C.  Rep. 
626 ;  Kingshury  v.  Oouchy  64  N.  C.  Rep.  528  ;  see  also  Smith- 
erman  v.  Scmders^  Ibid,  522  ;  Martin  v.  McMillan^  63  N.  0. 
Rep.  486. 


IN  THE  SUPREME  CODKT. 


LOOAN  V.   PLUUHBR. 


raer  had  borrowed  the  money  to  pay  an  illegal  debt, 
)t  be  illegal  ad  in  Poindexter  v.  Davis,  67  N.  C, 
Kingsbury  v.  Suit,  66  N.  C.  Rep.  602  ;  Calvert  v. 
64  N.  0.  Rep.  168. 
0  payment :  ^ee  SimTnona  v.  Cakooti^  68  N.  C.  Rep. 


J.  The  jury  have  fonnd  the  fact  that  all  three  of 
n  sait   were  given  to  Bugle  &  Jonee  for  the  loan 

with  the  full  knowledge,  od  their  part,  that  the 
0  be  expended  iu  the  purchase  of  a  forge,  at  which 
iDt  was  to  make  iron  for  the  Confoderute  Gi>vern- 
0  forge  wae  purchased  with  this  money,  and  the 
did  "  make  and  deliver  to  the  Confederate  Guvern- 
ral  tone  of  iron,  a  large  quantity  of  which  was 
;un  scalps." 

between  ench  coutracts  as  are  tainted  with  rebellion, 
Ltre  void,  and  those  which  are  not  so  infected,  is 
■ked  by  the  decisions  of  this  Court.     The  priticiple 

18,  that  whenever  a  dollar  has  been  expended  to 
\  life  of  the  Republic,  it  shall  never  return  to  the 
te  owner. 

otherwise,  would  be  to  invite  other  rebellions. 
to  an  agent  of  the  Confederate  Government  mules, 
lat  they  are  to  be  nsed  in  that  service,  but  takes  the 
bond  of  the  agent,  with  personal  security,  for  the 
f  the  price  agreed  upon.  He  cannot  recover  it. 
McMillan,  63  N.  C.  Rep.  486. 
ent  during  the  rebellion  to  a  county  to  enable  it  to 
t  for  its  citizens,  and  thus  avoid  one  of  the  penalties 
;kade,  cannot  be  recovered.  Leak  v.  Cotnm'r's  of 
,  64  N.  C.  Rep.  132 ;  Setzer  v.  Comm'r'a  of  Wo- 
\,  516. 

money  to  B.  with  the  knowledge  ttiat  B  intends 
lire  a  substitute  and  pnt  him  into  the  Confederate 
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army.  A  cannot  recover  the  money.  Critcher  v.  Holloway^ 
64  N.  C.  Rep.  52j6 ;  Kingsbury  v.  Oooch,  Ibid,  528. 

Money  is  lent  with  a  knowledge  that  it  is  to  be  used  in 
eqniping  a  company  for  tlie  Confederate  service.  It  cannot  be 
recovere^J.     Smitherman  v.  ISanders^  64  N.  S.  Rep.  522. 

It  is  not  difficult  to  perceive  that  the  principle  of  the  cases 
cited,  govern  the  case  before  us.  For  it  is  not  easily  imagined 
how  one  could  render  more  efficient  aid  to  the  Confederacy,  in 
1864,  than  by  furnishing  it  with  iron,  and  especially  iron 
suitable  for  haaking  guns,  thereby  enabling  the  Confederacy  to 
protract  the  struggle  and  counteract  the  measures  of  the  Gov- 
ernment of  the  United  States  for  the  suppression  of  the 
rebellion. 

The  Courts  of  the  rightful  government  cannot  countenance 
such  contracts  as  the  one  before  us,  but  will  leave  the  parties, 
who  are  in  pari  delicto^  where  they  stand. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 


JOHN  A.  McDonald  ©,  l.  j.  haughton. 

Courts  of  justice  not  only  redress  fraud,  but  seek  to  redress  fraud  by 
removing  temptation.  Therefore  Presidents  and  Directors  of  Raibx)ad 
Companies  are  not  allowed  to  buy  up  and  speculate  upon  claims  against 
such  companies — such  contracts  being  in  every  respect  against  good 
morals,  and  consequently  against  public  policy. 

Civil  action,  tried  before  his  Honor,  Judge  Tourgee^  at  the 
Fall  Term,  1873,  of  Chatham  Superior  Court. 

In  his  complaint,  the  defendant  alleges,  that  the  defendant 
having  a  claim  against  the  Western  Railroad  Company, 
amounting  to  $2,715.25,  assigned  it  to  Mm  by  the  following  in- 
strnment : 


:n  the  supreme  court. 

MCDOSALD  e.   HArQHTON. 

"January  2lBf,  1870. 
nsfer  my  claim  against  the  Westorn  R.  R.  Co., 
Donald  in  conBideration  of  lua  note  for  twenty- 
)]lars;  if  said  noto  is  not  paid  by  tlie  2dtb  of 
then  tlie  above  tu  be  null  and  void  and  ut'  no 

L.  J.  HAUHGTON." 

in  of  tli!8  assignment  wa^  admitted  by  defend- 
;o  admitted,  that  tbe  defendant  wis  the  owner 
.inst  said  road  for  $2,715,  with  interotit  from 
Dd  tliat  the  plaintiff,  from  12tli  November,  1869, 

waa  a  director  in  said  Railroad  Company. 

nt,  in  liis  answer  principally  relies  upon  the 

contract  to  pay  the  plaiutilf  the  excess  over 
it  amount  involved  in  this  action,)  was  witliunt 

and  that  said  contract,  with  a  director  of  the 
igainst  public  policy;  and  that  the  assignment 
om  him  by  the  false  and  fraudulent  representa- 
intiff  himself. 

lintiff,  the  Secretary  of  the  Company  staled, 
he  records  of  the  Company,)  that  on  13th  ^'ov., 
tiff  being  present  in  the  meeting,  a  resolotion 
ppointing  T.  A.  Byrnes,  J.  \V.  Hopkins  and 
I,  a  committee  to  investigate  the  claim  of  the 
others,  held  by  them  against  the  company, — tbe 
eport  at  the  next  meeting;  that  this  committee 
Gth  of  January,  1870,  in  favor  of  paying  the 
lant,  to-wit :  |2,715,  with  interest  from  IstFeb- 
e  consideration  of  which  report  was  postponed, 
ng  to  bo  held  in  Rsleigh  on  lat  February,  1870, 
incurred  in,  (plaintiff  being  present)  and  the 
ing  interest,  ordered  to  be  paid ;  that  the  books 

amount  waa  placed  to  the  credit  of  the  de- 

',  as  a  witness,  stated,  that   in  the  early  part  of 
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February,  1870,  lie  liad  a  converBation  witli  det 
boro',  in  which  he  asked  defendant,  if  he  hnd 
elaim  against  the  Western  Sailruad  Compai 
lowed  ;  defendant  stated  that  he  had  ;  that  at 
plaintiff,  met  the  defendant  in  Fayctteville,  eoi 
to  25th  ot  Febrnary,  1870,  and  remarked  to  li 
jou  have  received  jour  money  from  the  com 
fendant  replied,  "  I  have  got  a  part." 

Upon  his  cross  examination,  the  plaintiff  eti 
Dot  certain,  that  this  converBation  took  place 
35th  of  February,  but  it  was  his  impression,  th 
wlien  the  defendant  gave  him  the  assignment, 
ont,  he,  llic  plaintiff  gave  him  bis  note  for  $ 
February,  1870,  and  that  the  only  conditions 
were  those  expressed  in  the  assignment. 

Tlio  defendant,  as  a  witness  in  hia  own  beha 
tho  amonnt  ot  his  claim  against  the  company,  i 
the  18th  March,  1870,  at  the  banking-bonse  i 
terluh,  in  Fayetteville;  that  he  received  the  i 
hank,  and  whs  certain  as  to  the  date,  from 
pass-book;  and  that  the  amonnt  paid  him  was  I 
being  principal  and  interest  of  bis  claim.  T 
was  not  present,  nor  has  he  ever  received  one 
plaintiff. 

The  defendant  further  stated,  that  at  the  tii 
aseigTimciit  to  the  plaintifl,  the  plaintiff  gave  I 
$3,600,  and  that  (he  note,  by  its  express  termf 
and  and  void,  if  not  paid  on  or  before  the  25t1 
and  that  at  the  time  he  took  the  plaintiff's  not< 
ab'ive,  the  plaintiff  was  notoriously  insolvent, 
tiiiiied  evi'r  t-iiice.  That  shortly  after  the  25t 
he  put  plaintlfTs  note  in  his  pocket,  and  went 
the  piirpiisc  nf  handing  it  to  plaintiff;  that  he  { 
and  the  n>>tc  with  other  papers  was  lost ;  that  1: 
Bearc'ied  fur  it,  as  he  relied  upon  tho  conditi 
thetianie,  tor  a  part  of  hie  defence  set  out  in 
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»n  offered  tu  indemnify  the  pUiiitiif  from  any  (]ain»^ 
3  iniglit  eiisrain  on  Hccuiint  ut'  siieli  lu8»  ;  that  after  the 
uyment,  tlio  2Jtli  of  Fehrnary  p»iwed,  li«  cunuidered 
of  DO  value;  that  lie  had  reeoived  a  notice  t'ruiii  tlie 
to  produce  it,  &c. 

iant,  then,  for  tiic  purpose  of  showing,  that  the  con- 
aasigniuunt)  made  with  plnintiff,  wae  against  public 
d  fraudulent,  ottered  to  prove  by  himself,  the  follow- 

•n  the  19th  January,  1870,  the  plaintiff  and  himself 
the  city  of  TtHloigh,  the  plaintiff  came  to  his  boardinj^ 
id  asked  him  what  he  wai>  going  to  do  with  his,  (de- 
.)  railroad  claim  ;  that  he,  (the  defendant)  replied,  "  if 
)t  get  his  m'>uey  very  soon,  he  intended  to  sne  on  it ;" 
ntiff  remarked,  "  he  hoped  defendant  would  not  «iie 
)any;"  that  he  again  stated  to  plaintiff,  he  should  cer- 
e  if  the  m<niey  was  not  paid,  and  that  he  had  been 
)y  his  lawyers  to  pursue  this  course.  The  plaintiff 
the  matter  could  be  compromised,  and  upon  being 
w,  replied,  that  he  thought  he  conid  get  $3,500  for  it 
t  time.  That  he  (the  defendant)  stated  to  plaintiff,  he 
)t  take  $2,500,  as  the  principal  itself,  withont  interest, 
15,  to  which  plaintiff  said,  "that  I  could  not  posKibly 
nterest,  the  Board  of  Directors  were  determint-d  not 
itcreet  on  any  claim;"  that  to  this,  he,  (the  defendant) 
'  he  thought  it  strange,  that  tlie  Board  should  pay  the 
and  refuse  to  pay  interest,"  and  asked  the  plaintiff 
uld  become  of  the  $215,  if  the  proposition  to  receive 
i'as  accepted  J  Plaintiff  replied,  "well  you  will  have 
liat  to  Byrnes,  who  was  "Chairman  of  auditing  commit- 
}t  him  to  pass  upon  your  claim."  Defendant  said  he 
it  strange  the  Board  would  keep  a  man  in  office  who 
■}t  pass  a  just  claim  unless  he  wae  paid  for  it,  and  that 
aintiff  helped  to  put  him  into  office,  he  ought  to  help 
mout.  To  this,  plaintiff  said,  "  Yon  know  how  it  is," 
id  that  be  would  take  the  $2,^00,  Baying  that,  defend- 
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ant  conld  lose  only  $215,  which  he  had  rather  pay,  than  for 
the  company  to  be  sned. 

On  the  20th,  the  next  day,  this  conversation,  in  substance 
was  repeated,  the  plaintiff  coining  to  defendant  and  urging  him 
to  accept  his  proposition ;  that  defendant  stated  to  him,  that  as 
yoQ  (the  plaintiflF)  "  assure  me,  the  Directors  have  determined 
to  allow  no  interest,  and  you  are  a  director,  and  as  I  am  in 
need  of  money,  I  will  take  for  my  claim  $2,500,  provided  it 
was  paid  by  the  25th  of  February,  1870,"  and  thereupon  the 
assignment  was  made  and  the  note  of  plaintiff  drawn  up  and 
given  to  defendant. 

The  evidence  (of  defendant  in  relation  to  what  passed  at 
the  time  of  executing  the  assignment  and  note,)  was  rejected 
by  the  Court,  upon  the  ground,  that  this  was  a  matter  between 
the  company  and  the  plaintiff,  and  was  not  against  public  pol- 
icy. Defendant  then  offered  the  same  evidence,  for  the  pur- 
pose of  proving,  false  and  fraudulent  representations  on  part 
of  the  plaintiff  of  a  fact,  peculiarly  within  his,  the  phintifP^, 
knowledge,  and  constituting  a  material  inducement  to  making 
the  contract,  viz :  that  the  Directors  would  not  allow  interest, 
&c.  The  evidence  was  again  rejected  by  the  Court,  on  the 
ground,  that  there  was  no  allegation  of  fraud  in  the  answer,  to 
support  the  introduction  of  puch  testimony. 

To  both  of  which  rulings  of  his  Honor,  defendant  excepted. 

Defendant  then  proved  by  one  of  the  firm,  of  the  banking- 
house  of  Jones  &  Lutterloh,  that  he  was  paid  his  debt  against 
the  Railroad  Company,  on  the  18th  of  March,  1870,  out  of  the 
funds  of  the  bank,  or  the  private  funds  of  Jones.  Plaintiff  ob- 
jected to  the  witness  stating,  who  paid  the  money,  as  the  de- 
fendant, in  his  answer,  had  alleged  that  it  was  paid  by  an 
officer  of  the  company.  The  objection  was  sustained,  and  the 
evidence  upon  that  point,  ruled  out.  Defendant  again  ex- 
cepted. 

Among  several  instructions  to  the  jury,  asked  of  the 
Court  by  the  defendant,  which  are  not  pertinent  to  the 
point    npoQ  which  the  case  was  determined  in  this  Court, 
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onsidered  in  the  opinion  of  the  Chief  Justice,  the 
:ed  his  Honor  on  tho  trial,  to  charge  the  jury  : 
the  contract  between  tho  plaintiff  and  defendant 
idbI  pnblic  policy,  and  that  the  plaintiff  could  not 

ction  was  refneed,  and  hia  Honor  charged,  that 
)etween  the  plaintift  and  the  defendant,  must  be 
n  tho  two  papers, — the  assignment  and  the  note ; 
mnd  the  terms  of  the  contract,  to  be  as  stated  by 
en  time  was  of  the  essence  of  the  contract,  and 
1  not  recover,  unless  it  was  proved,  that  the  plain- 
r  himself  paid,  or  the  Company  had  paid  off  the 
)0,  on  or  Ijetore  the  25th  of  Febmarj,  1870.  And 
his  Honor  submitted,  the  following  issue  in 
J  jarj,  as  covering  all  the  case,  not  otlierwito  ad- 
ivionsly  niled  upon, 

lintitf  paid  the  defendant,  the  consideration  met 
instrometit  sned  npon  ! 
Diind  the  issue  in  tho  affirmative,  in  fnvor  of  the 

defendant  for  a  new  trial ;  motion  refused.  Jadg- 
ntiff,  and  appeal  by  defendant. 

and  Manning,  for  appellant. 

Edwards  ds^Batchelw  and  Headen,  contra. 

0.  J.  The  defendant  offered  to  prove  that  ho  had 
it  the  Kailroad  Company  (in  round  numbers)  of 
)rkdone;  that  he  had  been  pressing  this  claim 
ictore,  Iroin  year  to  year,  since  1864,  and  was  put 
retext  or  another ;  that  in  January,  1870,  when 
Inding  interest,  amounted  to  $3,700,  tho  ptain- 
3  one  of  the  directors,  offered  him  $2,500,  for 
ying  that  Byrnes,  and  others  of  tha  directors, 
ned  not  to  allow  interest,  whereupon  the  defend- 
'  let  plaintiff  have  his  claim  for  (2,500.    Suon 
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thereafter  an  order  allowing  his  claim  was  passed  by  the 
directors  and  he  was  paid  the  whole  amount,  $3,700.  This 
action  is  brought  to  recover  the  excess  of  the  amount  received 
by  the  defendant  upon  his  claim,  over  the  sum  of  $2,500.  His 
Honor  rejected  this  evidence,  on  the  ground  that  "  this  was  a 
matter  between  the  Company  and  the  plaintiflF,  and  not  against 
public  policy. 

There  is  error. 

The  plaintiflF  sues  for  $1,200.  What  has  he  paid  for  it? 
Not  one  cent.  If  the  claim  of  the  defendant  was  fair,  the 
plaintiff,  as  a  director,  ought  to  have  allowed  it;  if  it  was  dis- 
honest, it  ought  to  have  been  rejected  ;  but  what  has  the  plain- 
tiff done  to  earn  $1,200?  "there  is  the  rub."  He  has  used 
his  influence  to  have  a  claim  allowed  and  paid  by  the  board  of 
directors,  and  now  asks  to  have  judgment  for  one-third  of  the 
amount,  because  the  defendant  had  agreed  to  let  him  have  all 
that  was  allowed  upon  the  claim  over  and  above  $2,500  "  for 
his  influence  in  getting  the  claim  allowed  and  paid." 

Whether  he  bought  up  Byrnes  by  paying  him  his  price,  or  is 
seeking  to  appropriate  the  entire  $1,200  to  himself,  the  trans- 
action is  in  every  point  of  view  against  good  morals,  and  con- 
sequently "  against  public  policy,"  and  not  fit  to  be  eniorced 
by  a  Court  of  justice.  The  doctrine  rests  on  the  principle  that 
Courts  not  only  redress  fraud,  but  seek  to  prevent  it,  by  remov- 
ing temptation.  A  trustee  or  administrator  is  not  allowed  to 
buy  at  his  own  sale.  Why  ?  Because  he  would  be  led  into 
temptation  to  underrate  the  value  of  the  property,  or  to  take 

advantage  in  some  other  way. 

If  an  executor  or  administrator  takes  .up  a  claim  against  the 

estate  for  less  than  the  amount  due  on  settlement,  he  is  allowed 
only  the  sum  actually  paid.  Why  ?  Because  otherwise  there 
would  be  temptation  to  misrepresent  the  state  of  the  assets, 
and  put  difficulties  in  the  way  so  as  to  force  creditors  to  sub- 
mit to  loss. 

On  this  principle  Presidents  and  directors  of  railroad  com- 
panies are  not  allowed  to  buy  up  and  speculate  upon  claims 
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against  tho  Coinpanj.  Why  J  Because  there  would  be  temp' 
tation  to  miarepreeent  the  creditor  of  the  corapany,  to  make 
false  BtatementB  as  to  the  note  in  regard  to  interest,  and  to  put 
off  a  claimant  nnder  one  pretext  or  another,  (aa  the  defendant 
offered  to  prove  in  tliis  instance,)  nntil  he  is  harried  down  and 
agrees  to  accept  two-tliirde  of  his  debt,  and  let  "a  director" 
have  the  other  third. 

Had  the  plaintiff  openly  and  above  board,  as  a  purL-haser, 
received  the  amonnt  of  the  claim,  it  would  have  been  difficult 
for  the  defendant  to  make  him  pay  more  than  the  |2,500,  for 
which  he  held  the  note.  But  the  plaintiff  did  not  see  proper 
to  avow  himself  as  a  purchaser,  probably,  becanse  then  the 
profit  of  the  speculation  wonld*  have  inured  to  the  benefit  of 
the  company,  or  other  directors  might  have  insisted  npon  hav- 
ing a  share  of  the  spoils.  As  the  money  has  thus  got  into  the 
hands  of  tho  defendant,  there  is  no  principle  on  which  a  Court 
of  justice  can  aid  the  plaintiff,  in  hie  attempt  to  recover  one 
third  of  it. 

A  director,  for  the  purpose  of  specnlation,  buys  a  claim 
against  the  company,  or  rather  he  stipnlates  that  he  is  to  have 
all  over  a  sum  certain;  provided  the  claim  is  allowed  and  paid 
in  a  given  time  ;  so  he  is  made  a  judge  in  his  own  case,  and 
"is  led  into  temptation." 

That  such  "  actings  and  doings  "  on  the  part  of  Presidents 
and  directors  of  railroad  companies  violate  good  morals,  and 
are  against  public  policy  is  a  question  which  we  will  not  discnss. 
His  Honor  tot)k  the  narrow  view,  "  the  matter  is  one  between 
the  director  and  the  company."  Not  so;  the  matter  is  one 
between  the  honest  and  dishonest  portions  of  the  body  politic. 
This,  of  course,  involves  a  qnestion  of  pnblic  policy ;  and  the 
Courts  will  not  enforce  the  performance  of  a  contract  against 
good  morals. 

Per  Odbiam,  Venire  de  novo. 
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Jabbatt  and  Lano,  Adm'rs,  v.  Wilboh'.  Ad 


A  enters  into  a  corenont  to  purchase  of  B  certain  landt 
$9,500,  to  be  ptttd  by  the  tnurender  to  B  of  a  notehi 
him  for  $1,700,  payable  in  specie  or  its  equivalent,  a 
to  pay  (or  secure)  the  baltmce  of  the  purchase  monej 
C. :  Held,  that  A  waa  not  entitled  to  any  premium 
$1,700  agreed  to  be  Borrendered,  as  by  the  agrecmt 
the  value  of  that  note  as  well  as  the  price  of  the  land 
by  the  parties. 

Civil  achon,  (covenant  on  a  sealed  instrnment 
Clovd^  J.,  npon  exceptioDB  to  a  report  of  a  reft 
Term,  1873,  of  Yadkin  Superior  Conrt. 

The  facte  in  the  case  are  fiillj  BOt  oot  in  the 
Oonrt. 

His  Honor,  npon  the  hearing  below,  allowed 
of  the  defendants,  modifying  the  eame,  giving 
eordinglj.  From  this  judgment  both  plsintiffi 
appealed. 

Armjield  and  MeCorHe  <&  Bailey,  for  defeiK 
Srovm,  Masten,  and  Batchelor,  l&twards  & 
plaintifis. 

BTinru,  J.  The  defendante'  intestate  pnn 
plaintiffs  intestate  all  his  interest  in  a  certain  tra 
in  payment  therefor  execnted  the  paper  writing 
following  is  a  copy,  viz : 

"Know  all  men,  that  I,  "W.  A.  Joyce,  have  tl 
L.  Lyneh's  interest  in  the  Lynch  &  Halcombe  m 
five  hnndred  dollars,  which  I  am  to  pay  in  the  J 
ner,  to  wit :  I  am  to  deliver  np  to  said  Lynch  a 
hold  on  him  for  near  seventeen  hundred  dollar 
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.RB*TT  and  Lanq,  Adm'ra,  o,  Wilbok,  Adm'r. 

for  Ljncli  to  Grimes  Halcombe,  or  to  secure  the 
IlHlcombc  in  some  satiefactory  manner. 

W.  A.  JOYCE,  [u  6.] 
,  1865." 

referred  to  in  tlie  above  bond  was  set  up  bj  de- 
)ounter-c1airn,of  which  the  following  is  a  copy,  viz: 

after  date,  I  proniiee  to  pay  W.  A.  Joyce,  or  or- 
15,  for  value  received,  with  interest  on  $l,443.Tff 
I  the  4th  day  of  December,  1863,  to  be  paid  in 
equivalent,  as  that  note  is  given  for  a  specie  note 
lade  before  the  war. 

L.  LYNCH,  [l.  8.] 
865. 

pleadings  the  case  was  referrjd  to  a  cominiasioner 
icouDt  and  report.  In  tbe  report,  the  coiumiesioner 
jaid  note  and  interest  thereon  as  a  credit  npon 
B  demand,  to  which  the  defendant  excepted,  for 
misaioner  bad  not  allowed  him  the  premiam  on 
a  specie  note,  and  as  of  tbe  date  of  the  note, 
ring  tbe  exception,  his  Honor  enstained  it  to  the 
lowing  premium  on  the  note,  as  of  the  date  of 
wonnt,  to  wit:  September  25th,  1871.  Both  par- 
watisfied  with  the  ruling  of  bis  Honor,  appealed 

on  presented  is,  not  what  was  the  valae  of  the 
under  a  Jvrmer  contract  between  the  parties 
executed,  but  it  is,  what  is  the  proper  coostmctioQ 
td  differerU  contract,  to  wit ;  that  set  forth  in  the 
d  on.  Tbe  Ugal  value  of  the  note  is  one  thing, 
valoe,  as  established  by  the  covenant,  is  another, 
at  the  parties  had  in  view  and  applied  the  same 
iralue  in  .fixing  the  price  of  the  land  sod  the  price 
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Jarbatt  and  Lakq,  Adm'ra,  d.  Wilson,  Ad 

of  tbe  note,  oothing  appearing  in  the  covenant  < 
coDtrsry. 

The  plaintiff  agrees  to  take  $3,500  for  his 
Bpecifjing  the  cnrrency  ;  the  defendant  agrees 
psynsent  ft  note  of  a  nominal  amount,  withont 
carrency.  If  the  defendant  had  performed  his  p 
tract  bj  imtaediately  surrendering  up  the  note,  i 
extinguiehed  the  plaintiff's  demand  to  the  nomii 
of  the  note,  there  being  no  stipulation  in  the 
taking  it  at  another  and  greater  value  than  in  th 
covenant,  "near  seventeen  hundred  dollars." 
themselves  thus  fix  the  price  of  the  land  and  tl 
note  in  the  covenant,  and  are  concluded  in  the  e 
proof  of  a  contrary  intent. 

This  covenant  was  entered  into  on  the  19th 
at  a  time  when  Confederate  money  had  cease< 
rency,  and  no  other  had  appeared  to  supply  its 
ierence  would  be  that  both  parties  made,  as  the 
trade,  the  only  standard  of  value  then  known  to 
Bpecie. 

Judgment  reversed,  report  confirmed  and  jud 
ing  thereto. 

Feb  Cubiah.  Judgment  i 


ISAAC  JARRATT  and  W.  W.  LANG,  Adm'ra,  Sec.  t.  1 
Adm'r,,  Ac. 

(The  SjUaboB  is  the  same  aa  tbe  preceding  case,  same  tii 

This  case  ia  the  same  as  the  foregoing  one,  on! 
this  Court  upon  the  appeal  by  plaintiff. 

The  &ct8  are  fully  stated  in  tne  opinion  delivei 
Btbdm  in  the  caee  of  the  same  title,  next  preced: 
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Sampson  v.  Thb  Atluitio  &  N.  C.  Railroad  Co. 

Brown,  Masten,  and  Batchdor,  Edwardt  <&  Satdielor.  for 
plaintiff. 

A*m-iSj>iA  ond  JUcGorMe  <&  Bailey,  tor  defendknts. 

The  facts  of  tbie  caeo  are  etstcd  id  JarraU  (md 
istrators,  v.  H.  C  Wilson,  AdTniniatrator,^  de- 
erm  oi  the  Court. 

iesioner  allowed  the  $1,700  note,  and  iaterest 
:be  plaintiS  excepted  thereto  because  the  pre- 
;ie  was  not  allowed  thereon.  Upon  the  hearing, 
)wed  the  exception  to  the  extent  ot  the  preminm 
f  the  date  of  taking  the  acconnt,  and  the  defend- 

iBon  assigned  in   the  other  branch  of  this  case, 

eversed  and  judgment  against  appellant  fcH*  cost 


iL    Judgment  according  to  report*,  and  againat 

K)8tB. 


tPSON  e.  THE  ATLANTIC  and  N.  C.  RAILROAD  CO. 

this  Conrti  it  is  the  duty  of  the  a[^Uai)t  to  cause  to  be 
DCise  BtEttement  of  the  cose,  embodying  the  instruction» 

as  ugned  by  him,  if  there  be  any  eiceptions  thereto, 
sta  of  the  counael  for  instructional  if  there  be  any  ex- 
:ount  of  the  granting  or  withholding  thereof,  and  stating 
articles  numbered,  the  errors  alleged.     The  appellant 

to  the  charge  of  the  Judge  on  the  trial  below,  for  the 
lis  Court 

s,  tried  before  Clarke,  J.,  at  the  Spring  Term, 
ioperior  Court  of  Oabtbkbt  csouoty. 
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Sampson  «.  The  Atlantic  &  N.  C  Railboad  Co« 

This  action  was  brought  against  the  Railroad  Company  by 
the  plaintiff,  an  employee  of  the  road,  for  damages  received 
while  performing  his  ordinary  duties  on  the  road. 

The  evidence,  sent  up  as  a  part  of  the  record,  not  being  per- 
tinent to  the  point  on  which  the  case  was  decided  in  this  Court, 
need  not  be  recited.  His  Honor,  on  the  trial,  charged  the 
jury,  that  the  "servant  or  employee  ui  a  Railroad  Company, 
injured  in  the  line  of  his  duty  in  the  performance  of  his  usual 
business,  cannot  recover  damages  for  an  inj  ury  received,  while  so 
engaged,  except  in  case  of  gross  negligence.  The  Company  is 
not  responsible  tor  damages  received  by  an  employee,  working 
with  others,  in  consequence  of  the  act,  or  neglect  of  his  fellow 
eervant;  as  it  is  presumed,  that  when  he  undertakes  the  busi- 
ness, he  takes  the  risks  incident  to  it. 

If  the  evidence  satisfies  the  jury  that  there  was  gross  negli- 
gence on  the  part  of  the  de(endant,  and  that  the  plaintiff  did 
not,  by  his  acts  or  default,  contribute  to  the  injury,  then  if  he 
was  injured,  the  Company  is  responsible. 

The  jury  gave  the  plaintiff,  ae  damages  $50,  and  the  amount 
of  his  physician's  bill.  Judgment  accordingly  and  appeal  by 
defendant. 

Lehman  and  Battle  &  Son,  for  appellant 
Haugktonj  contra. 

Reads,  J.  His  Honor  charged  the  jury,  that  the  plaintiff 
<x>uld  not  recover  unless  there  was  gross  negligence  on  the 
part  of  the  defendant.  Nor  could  he  recover  if  he  contributed 
to  the  negligence.  This  was  putting  it  very  strongly  against 
the  plaintiff*. 

To  this  charge  the  defendant  did  not  except,  nor  did  he 
ask  for  any  other  charge.  The  case  therefore,  comes  up  to  us 
without  any  exception  whatever.  And  the  exception  is  taken 
for  the  first  time  upon  the  argument  here,  that  his  Honor  did 
not  charge  the  jury  what  is  negligence  in  law.  The  exception 
eomes  too  late.    C.  C«  P.  sec.  301,  prescribes  that  the  appellant 
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iHBOBB,  Assignee  c.  Joudad,  Adin'r. 

3  prepared  a  concise  statemcDt  of  the  case, 
structioDS  oi  the  Judge,  assigned  by  bim,  if 
iplion  thereto,  and  the  recfueete  of  the  eoaneel 
r  instructioDS,  if  there  be  any  exception  on 
ranting  or  withholding  tliereof,  and  atating^ 
clea  nnmbered,  the  errors  alleged."  In  the 
)  case  Bent  up  there  is  no  exception  to  the 
Bnd  no  re<)ueBt  for  any  other  charge,  nor  ift 
led  for  a  new  trial.  If  there  was  any  error, 
0  the  Judge  that  his  attention  should  hare 
in  order  that  he  might  have  corrected  it ;  and 
;hat  it  shoald  have  been.  We  are  reasonably 
B  irregularities  in  cases  sent  up,  if  we  can  get 
it  we  cannot  allow  cases  to  be  flung  at  us  in 
ope  that  some  advantage  may  be  gained  by 
we  will  pass  by  all  errors  on  the  part  of  the 
r  to  get  at  errors  on  the  part  of  the  appellee. 


I  the  appellant. 


Judgn:tent  afGrnted. 


RS,  aeaignee  erf  J.  8ANT>ERS  and  wife  ELIZA.- 
LEN  JORDAN,  Adm'r.  of  LEN.  HTJTSON. 

B  distributive  sliare  ia  aa  intestate's  estate,  it  is  not 
e  that  the  person  paying  such  share  to  the  agent  of 
us,  at  the  time,  rightful  Administrator;  and  evidence 
I  person  paid  the  distribute  shate  to  the  agent,  is 


(comiDeneed  by  eapias  in  June,  1866,)  tried 
r,  Judge  Tourgee,  at  the  Fall  Term,  18T3,  of 
rt  of  Randolph  county. 


JANUARY  TERM,  1874. 


N'biohbors,  Aggignee  p.  Johdaw,  Adm'r. 

John  Sandors  and  wife,  Elizabeth,  neeigQed  by  d( 
right  of  the  said  Elizabeth  to  a  dii^tribntive  share  in  \ 
estate,  (one-fifth  thereof,)  to  the  plaintiff,  reciting  it 
that  they  had  theretofore  made  Lcn.  Hutson,  the  i 
the  defendant,  their  attorney,  to  collect  each  distribr 
&nd  alleging  that  he  did  collect  it  and  failed  to  pay  i 

On  the  trial  below,  the  plaintiff  snbinitted  to  : 
because  of  the  rejection  of  certain  evidence  offere 
and  appealed. 

The  evidence,  exceptions  and  rnlings  of  the  Court 
fully  set  ont  in  the  opinion  of  Justice  Byndm. 

i.  M.  Soott,  for  appellant. 

MeCorkle  c6  Bailey,  and  DUlard  and  Gilmer^  coi 

Rtnitu,  J.  This  was  an  action  on  the  case  begi 
the  C.  0.  P.,  to  recover  from  the  defendant,  as  adi 
of  Leonard  Hutson,  de?.eased,  the  distributive  shs 
Elizabeth  Sanders,  to  wit:  one-fifth  part  of  the  esl 
father,  John  Hutson,  which  the  plaintiff  alleged  had 
lected  by  the  intestate  of  the  defendant,  nnder  a 
attorney  from  said  Elizabeth,  and  which  she  had  a 
deed  to  the  plaintiff. 

It  will  not  be  necessary  to  notice  a]l  the  exception 
the  plaintiff  on  the  trial,  as  his  Honor's  ruling  u] 
them  will  entitle  the  plaintiff  to  a  venii-e  de  novo. 

1,  After  proving  the  deed  of  assignment  to  the  pi; 
Sanders  was  introdneed  as  a  witness,  and  plaintiff 
prove  by  him  that  he  was  the  administrator  of  Joh 
»nd  as  such  paid  over  to  Len.  Hutson,  in  18 — ,  the  d 
share  of  John  Sanders  and  wile,  in  the  estate  of  Jol 
This  evidence  was  objei^ted   to  and  ruIeJ  out  by 

2.  The  plaintiff  then  offered  to  prove  by  the  sai 
that  he  paid  a  certain  sum  of  money  to  the  said  Lei 
to  wit:  $72.59,  for  Elizabeth  Sanders,  her  diatributi' 
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sou's  estate.  This  evidence  was  also  rnled  out,  on 
by  defendant. 

exception.  It  was  not  material  to  the  plaintifTs  re- 
at  be  shonld  establish  any  legal  administration  in 
or  an  executor  de  son  tort,  is  one  who  intermeddles 
itate,  and  when  he  tbne  becomes  an  executor  of  his 
g,  be  is  affected  with  all  the  liabilities  and  can  per- 
le  legal  duties  of  a  rightful  administrator.  He  can, 
pay  the  debts  of  the  estate,  and  he  becomes  liable  for 
B  or  distributive  shares,  and  can  be  sued  for  them, 
protected  by  law  in  all  payments  made,  or  legacies 
i  by  him,  in  the  rightful  course  of  administration,  in 
rhere  the  assets  are  sufficient  to  pay  all  the  debts. 
IS  on  Executors,  237  and  238. 
therefore,  necessary  only  for  the  plaintiff  to  prove  by 
is,  Sanders,  that  he  took  the  estate  in  possession  and 
to  Lcn.  Hutson,  the  agent  of  Mrs.  Sanders,  the  share 
e  due  to  her.  If  Hutson,  who,  it  is  admitted,  was 
jwcred.  to  receive  it,  did  receive  her  distributive  share 
ders,  as  administrator,  it  was  immaterial  whether  he 
idministrator  or  was  executor  de  son  tart,  or  was 
The  true  enquiry  was,  did  Len.  Hutson,  the  agent, 
e  distributive  share  of  Mrs.  Sanders,  as  her  diatrihu- 
j  in  John  Hntson's  estate,  from  anybody?  If  so, 
it  agent  is  bound  to  pay  it  over  to  the  rightful  owner, 
opped  from  contesting  the  authority  of  Sanders  to  pay 
the  plaintiff  elects  to  hold  the  agent  liable,  as  having 

received  the  share  which  was  due  him,  the  defendant 
;ape  by  such  an  evasion.  If  Sanders,  as  executor  de 
1&A.  been  sued  for  her  share  of  the  estate,  by  Mrs. 
le  could  have  successfnlly  defended  himself  by  show- 
le  had  paid  it  to  her  agent.  So  if  the  rightlut  admin- 
id  been  sued,  be  could  defend  by  showing  that  she  or 

had  received  her  distributive  share  of  the  estate  ont 
iets  of  the  estate,  from  one  who  was,  at  the  time, 
le  son  tort.    This  results  from  the  rule  that  the  latter 
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NEraHBORB,  Assignee,  v.  Jokdan, 

person  ie  protected  ia  all  acte,  not  for  his  on 
rightful  executor  may  do.     1  WillianiB'  Ex., 

2.  Second  exception.  It  wae  certainly 
witness  to  prove  that  he  paid  Len.  Hntson,  t 
Bam  of  money,  in  eatisfaction  of  thedistribn 
evidence,  to  pass  for  what  it  wae  worth,  and 
the  proof  involved  in  the  tiret  exception,  w 
discussed,  it  was  Bufficient  to  make  out  tl 
demand  had  been  ehown.  The  plaintiff  may 
OD  another  trial ;  without  it,  he  cannot  reco' 

His  Honor  seems  to  have  been  misled  by 
plaintiff,  who  were  themselves  misled  by 
recovery  depended  upon  sliowing  a  rightful 
Sanders,  whereas  that  fact  was  not  in  issue, 
to  be  proved,  but  was  collateral  to  the  res 
whether  the  intestate  of  the  defendant,  as  aj 
the  share  due  the  plaintiff.  If  he  Lad,  he  ha 
it,  as  against  the  true  owner. 

There  ie  error. 

Feb  Cobiau. 
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(0,  Public  Adm'r.  &c.  ft  al. 


:.  WILLEY  V.  JOHN  QATLING,  Public  Adroiniatrator,  &c., 
and  others. 

)n  a  note,  which  he  swears  be  obtained  from  C  under  the  fol- 
sircumBtanceB:  C  lumdB  tbe  note  to  A,  t«lling  him  to  collect  it 
lie,  and  from  the  proceeds  pay  himself  $800,  being  the  amount 
te  held  by  A  against  C,  and  pay  over  the  balance  to  liim  C:_ 
at  the  charge  of  hia  Honor  below,  that  if  they  believed  the 
at«ment  of  A,  the  plaintiff^  he  had  auch  an  interest  in  the 
Dntitled  him  to  recover,  was  right,  and  that  the  defendant  was 
tied  to  a  new  trial  for  misdirection. 

er,  tliat  the  charge  of  his  Honor,  on  the  issne  as  to  whether 
!  had  been  paid,  that  if  they  believed  the  defendant,  tbey  should 
note  paid ;  but  if  tbey  believed  the  plaintiff,  tbey  should  fin^- 
1  had  not  been  paid,  was  unsatisfactory  and  improper,  onac 
I  which,  the  defendant  is  entitled  to  a  new  trial. 

ACTION,  tried  at  the  Sprinjj  Terra,  1873,  of  the  Siipe- 
rt  of  Gates  county,  before  Walts,  J. 
icts,  involved  id  this  acCioD,  are  thus  stated  and  trans- 
)  this  Court,  by  his  Honor,  aa  part  of  the  record, 
the  loth  ot  August,  1858,  OLe  Jacob  Alpliin,  being 
to  R.  H.  L.  Bond  in  four  notes  of  |1,100.06  each,  of 
uary,  1856,  to  which  John  Bootho  and  John  Alphia, 
itor  of  the  defendants,  John  Alphiu  Costen  Jordan,) 
relies;  one  ot  which  notes  had  a  credit  of  $1,052 
!ndort>ed  ;  and  being  further  indebted  to  Jacob  Hinton, 
tate  of  the  detiendant,  John  Gr.  G-atling,  in  four  other 
$1000  each,  of  date  2l8t  January,  1853,  to  whieli  the 
d  and  John  W.  Hinton  were  sureties ;  and  also  in- 
I  otlier  sums  due  other  persons,  but  over  which  the  eight 
>ve  set  out,  had  priority  of  payment,  made  a  deed  in 
ivcying  to  Shadrach  W.  Worrell  two  lots  in  the  town 
ville,  known  respectively  as  the  U.  S.  Hotel  lot,  con- 
bout  twenty  acres  of  land,  and  the  Hotel  stable  lot, 
with  certain  personal  property,  particularly  described 
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in  tbe  deed,  for  the  purpose  of  pacing  hi&  dehte  an 
Bare  ties  harmless. 

The  trnatcc,  Shsdrach  W.  Worrell,  was  empo' 
either  publicly  or  privately  the  property  conveye< 
the  proceeds  in  payment  of  the  said  eight  notes,  e 

2.  The  personal  property,  with  tbe  eseeption  o 
of  hotel  furnitnre,  still  in  the  possession  of  thi 
John  Brady,  was  lost  by  the  results  of  the  war. 

3.  On  tbe  Ist  November,  1858,  the  trustee  Bold  i 
conveyed,  or  so  much  of  it  as  was  not  lost,  real  a 
to  the  defendant,  Brady,  for  the  snm  of  $9,500, 
payment  a  lot  in  Gatesville,  which  was  valned  b; 
and  Brady  at  $1000,  (and  the  title  to  which  was 
defendant,  Worrell,  individually,)  and  fonr  bonds 
Brady,  for  $l,i50  each,  payable  on  the  15th  days 
1860-'61-'62  and  1863,  respectively,  and  three  ■ 
each  for  the  sum  of  $1,300,  payable  on  the  14th  i 
aary,  1859-'ri0  and  1861,  respectively,  all  beanng  i 
the  said  day  of  sale,  the  1st  day  of  November,  185 
the  payment  of  these  notes,  the  purchaser,  Brady, 
the  property  to  Worre!l,  tbe  first  trubtee  in  trust, 

4.  Three  of  the  notes  due  by  Alpbin,  and  to  w 
and  John  Alphin  were  sureties,  were  purchased  fro 
payee,  by  the  defendant,  David  Parker,  for  hims 
remaining  note  of  that  class  was  bought  by  him, 
his  brother,  tlie  defendant,  James  W.  Parker,  be 
cutioD  of  the  deed  in  trust.  Of  the  four  notes  c 
Hinton,  one  was  sold  by  him  to  Jacob  Parker,  two  < 
plaintiff,  and  one  seems  to  have  been  paid  to  him  hj 

3.  Of  the  notes  given  to  Worrell,  the  trustee,  b 
the  parchase  of  the  trust  property,  the  three  tor  : 
were  paid  at  maturity  in  money  ;  and  so  also  was 
$1150;  a  second  of  these  was  paid  in  1863,  in 
money  ;  a  third  was  taken  up  by  Brady  during  tb 
his  surrendering  to  the  trustee  one  of  the  ootei 
which  Brady  had  purchased  from  Parker,  the  iii 
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as  aforeaaid  for  the  parpoee,  and  with  the  conBent  of  the 
particB,  and  the  fourth  was  taken  up  by  eurrenderitig  to  the 
trustee,  one  of  the  said  notes  payable  to  tFacub  Hinton,  and  by 
him  sold  to  Parker,  and  obtained  by  Brady  under  circum- 
staneca  hereinafter  described;  whereupon  the  trnetee  conveyed 
to  Brady  the  trnst  property  abaolntely. 

6.  Of  the  notes  due  Bond  and  purchased  by  David  Parker, 
one  was  paid  in  full,  as  was  also  the  balance  of  a  second,  after 
the  credit  before  stated  of  81060,  or  about  the  eom- 
nt  of  the  war  ;  the  third  was  paid  to  David  Parker 
T,  under  the  circumetaucee  before  recited,  who  also 
he  fourth  note  the  sum  of  $350,  April  10th,  18«0,  to 
,  Parker,  this  last  being  sued  on  in  Gates  Snperior 
168,  and  judgment  obtained  thereon.  This,  too,  has 
I  in  full,  by  the  executors  of  the  surety,  John  Alphin, 
solvent  obligor. 

S,  the  condition  of  the  trust  fnnd  and  the  notes  pri- 
<;ured  in  the  trust,  was  as  follows ; 
nstee,  then  resident  in  Baltimore,  and  insolvent,  still 
is  hands  one  only  of  the  notes  given  for  the  purchase 
operty  by  defendant,  Brady,  for  $1,150  and  interest. 
Dtes  secured  by  the  trust,  David  Parker,  another  do- 
held  as  his  own  property,  one  of  the  four,  payable  to 
inton,  for  $1000  and  interest.  The  sureties  in  this 
bat  time  were  insolvent.  Parker  also  held,  as  agent  of 
er,  the  defendant,  James  H.,  one  of  the  Bond  notes 
)  and  interest,  one  of  the  sureties  to  this  being  sol- 
'he  plaintiff,  Willey,  partly  in  his  own  right,  and  partly 
)  Hinton,  held  one  of  the  notes  payable  to  said  Jacob 
or  $1000  and  interest.  All  of  the  rest  ot  the  eight 
1  been  paid,  or  otherwise  taken  in,  except  one  of  the 
inton  notes,  also  then  held  oy  the  plaintiff,  but  which 
■Bt  trial  of  this  action,  the  jury  found  to  have  been 
^confederate  money  in  1863. 

Summer  of  1868,  the  defendant  Brady,  having  eo- 
*  David  Parker  a  loan  sntficient  to  pay  off  the  balance 
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dne  in  his  purchase  of  the  trnst  property,  so  that  he  could  pro- 
cure an  absolute  title  to  the  same,  was  informed  by  Parker 
that  he  had  no  money  that  he  could  lend,  but  that  he  did  have 
one  of  the  Jacob  Hinton  notes.  He,  Brady,  borrowed  this 
note  of  $1000,  giving  in  exchange  therefor  his  individual  note 
without  security,  and  that  he  and  Parker  went  to  Baltimore, 
surrendered  this,  the  Hinton  note,  to  the  trustee^  and  took  up 
his  own  $1,150,  the  only  part  of  the  trust  funds  then  in  the 
hands  of  the  trustee ;  whereupon  the  trustee  made  Brady  a 
deed  for  the  property  he  had  theretofore  purchased.  On  their 
return,  Brady  and  Parker  had  a  settlement,  and  Brady  gave 
him  his  individual  note  for  the  amount  due  him,  (Parker,)  in- 
cluding the  amount  of  the  Hinton  note,  borrowed  as  aforesaid. 
On  this  note  Parker  brought  suit,  and  at  the  return  term 
obtained  judgment,  for  want  of  a  plea,  execution  issued,  and 
under  it,  and  others  against  Brady,  the  whole  controlled  by 
David  Parker,  the  property  bought  of  the  intestate  and  all  the 
other  property  of  Brady  was  sold  and  purchased  by  Parker, 
The  plaintiff  was  present  at  the  sale,  and  read  a  written  notice 
of  his  claims  on  the  trust  property. 

At  Fall  Term,  1869,  the  plaintiff  brought  suit,  alleging  his 
possession  and  ownership  of  the  two  notes,  secured  as  herein- 
before set  forth,  by  the  trust  made  by  Alphin,  and  charging,  in 
substance,  the  facts  above  stated,  and  praying  for  an  adjust- 
ment and  settlement  of  all  the  equities  arising  under  the  said 
deed  of  trust,  and  for  other  relief,  &c.  At  Spring  Term,  1871, 
the  case  was  submitted  to  a  jury,  by  his  Honor,  Judge  Pool, 
who  loft  the  question  of  payment  to  their  decision  under  the 
evidence.  He  charged,  that  if  there  was  any  understanding 
or  knowledge  or  agreement  between  Brady  and  Worrell,  or 
any  two  of  them,  that  the  trustee  should  apply  the  payment 
made  to  him  to  the  notes  of  the  testator  held  by  one  creditor, 
to  the  exclusion  of  those  held  by  another  creditor,  to  the  pre- 
judice of  the  latter,  such  notice  or  agreement  would  constitute 
collusion. 

The  plaintiff  requested  his  Honor  to  charge,  that  upon 
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the  facts  ascertained,  and  not  controverted,  the  question  of 
fraud  was  one  of  law,  and  that  upon  the  facts  set  up  by  the 
defence,  there  was  such  collusion  and  constructive  fraud,  as  to 
prevent  either  the  defendant  Brady,  who  purchased  under  the 
tnist,  or  the  defendant,  Parker,  who  purchased  under  the  exe- 
cution against  Brady,  with  notice  of  the  plaintiff's  claim,  from 
holding  the  trust  property  discharged  from  the  equities  created 
by  the  trust,  and  still  outstanding.  His  Honor  refused  to  give 
the  instructions,  but  charged  as  before  recited. 

The  jury  found  first :  that  both  the  notes  of  the  plaintiff  had 
been  paid  by  the  trustee  ;  second  :  that  there  was  no  collusion 
between  the  defendants. 

Upon  this  verdict  there  was  a  judgment  and  appeal  to  the 
Supreme  Court. 

The  Supreme  Court,  without  rendering  an  opinion  upon  the 
refusal  of  his  Honor  to  give  the  instructions  aeted,  or  upon 
the  charge  as  made  upon  the  question  of  fraud  and  collusion, 
directed  that  the  plaintiff  should  have  leave  to  move  for  judg- 
ment upon  the  second  note  described  in  the  complaint,  not- 
withstanding the  verdict  of  the  jury  ;  and  that  the  defendant, 
Shadrack  W.  Worrell  should  have  leave  to  replead,  in  case  he 
should  so  elect. 

Upon  this  being  certified  to  the  Court  below,  the  plaintift 
moved  for  judgment  upon  his  second  note,  and  the  defendant 
Worrell,  asked  leave  to  replead.  The  motion  of  the  plaintiff 
was  denied,  and  the  defendant,  Worrell,  was  allowed  to  re- 
plead, alleging  in  his  repleader,  payment  of  the  said  second 
note. 

Upon  the  trial,  at  Spring  Term,  1873,  the  following  issues 
were  submitted  to  the  jury : 

1st.  Has  the  plaintiff  such  an  interest  in  the  second  note 
described  in  the  complaint  as  enables  him  to  maintain  this 
action  ? 

2nd.  Has  the  said  second  note  been  paid  ? 

On  the  trial,  the  plaintiff  testified,  that  he  had  received  the 
note  from  the  payee,  Jacob  Hinton,  in  the  summer  of  1866, 
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and  bad  held  tho  same  ever  since  as  hie  own.  ' 
handed  to  him  at  the  house  of  said  Hinton  by  hir 
wife  iD  his  presence,  and  hy  his  direction,  under  an 
that  the  plaintiff  was  to  tako  and  collect  the  note  i 
If  collected,  the  plaintiff  was  to  allow  $800  in  part 
the  notes  he  held  against  Hinton,  and  credit  them 
and  pay  over  any  excess,  to  Hinton,  or  as  he  Bh< 
That  he  had  never  applied  to  the  defendant,  Worre 
ment  of  this  note  since  he  held  it,  nor  spoko  to  h 
until  after  bringing  this  suit,  giving  as  a  reason  for 
the  demand,  that  Worrell  had  removed  to  Baltin: 
the  delivery  of  the  note  to  him,  and  resided  ther 
bringing  of  the  action.  That  no  money  or  consider 
than  that  stated,  was  given  for  the  note,  and  it  was 
by  delivery  and  withont  endorsement  or  assignment 
and  that  no  credit  bad  ever  been  put  on  any  notes  ( 
ton,  l>eIonging  to  witness. 

Mary  Hinton,  widow  of  said  Jacob  Hinton,  for  tl 
stated  in  her  deposition,  which  was  read,  that  she  £ 
note  in  the  summer  of  1862,  and  saw  it  last  in  18( 
was  taken  ont  of  the  box,  which  contained  her  lati 
valoable  papers,  at  his  bonse  by  her,  nnder  his  Am 
banded  to  the  plaintiff  as  testified  to  by  him  ;  that 
clean  and  nice.  That  she  did  not  know  the  date, 
the  name  of  any  of  the  parties  who  signed  it,  but  di 
note  from  its  general  appearance  and  from  havii 
read.  That  no  money  was  paid  at  the  time,  and  n 
about  the  terms  of  transfer  tu  the  plaintiff.  (Tbe  ni 
shown  to  witness  when  she  was  examined.) 

The  deposition  of  the  defendant,  S.  W,  Worrell 
before  his  death,  was  then  read  in  evidence,  in  wbi 
fied,  that  according  to  his  recollection,  be  had  paid  o 
and  taken  it  up  and  filed  it  among  his  papers  reh 
administration  of  the  trnst  funds ;  and  that  it  was 
at  his  store  in  Gatesville,  with  other  valuable  papi 
account  books,  ftt  tbe  time  of  the  visit  of  the  Feder 
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that  place,  during  the  war ;  that  the  desk  was  broken  open  by 
the  troops,  his  papers  pilfered  and  carried  oflF  or  destroyed,  and 
he  had  his  memory  only  to  rely  on,  as  to  these  transactions  and 
his  dealings  with  the  trust  fund. 

The  defendant,  Brady,  testified  as  to  the  fact  of  the  visit  of 
the  Federal  troops  to  Gatesville,  and  the  pillage  of  Worrell's 
store,  and  County  Court  Clerk's  office,  and  that  many  papers 
belonging  to  the  latter  was  afterwards  found  in  the  streete. 

On  the  trial,  the  defendant  insisted : 

Ist.  That  the  plaintiff  was  not  entitled  as  assignee  or  owner 
of  the  note,  to  maintain  an  action  therefor  in  his  own  name : 

2nd.  If  he  could  maintain  an  action,  he  was  only  entitled  to 
recover  the  sum  of  $800,  or  a  part  thereof: 

3d.  That  upon  the  evidence,  and  in  reconciling  the  same^ 
the  note  had  been  paid  and  taken  up  by  Worrell,  and  had 
been  picked  up  by  some  one  unknown  and  carried  and  de- 
livered to  Jacob  Hinton,  and  the  jury  should  so  find. 

The  defendant  submitted  certain  instructions,  which  ho  asked 
the  Judge,  (before  commencing  his  charge,)  to  give  to  the  jury ; 
this  his  Honor  declined  to  do. 

In  the  course  of  the  argument,  the  plaintiff's  counsel  read 
and  commented  on  certain  parts  of  the  answer  of  Worrell,  as 
originally  put  in  ;  to  which,  the  defendants  objected,  upon  t^e 
ground  that  he  could  not  select  and  read  parts  only  without 
also  reading  the  whole  answer.  These  objections  were  over- 
ruled by  his  Honor,  who  remarked  that  defendants'  counsel 
could,  if  he  choose,  read  the  omitted  parts  of  the  answer  on 
their  argument  to  the  jury — which  was  done. 

The  Court  charged  the  jury,  among  other  things  : 

1.  That  if  they  believed  the  facts  testified  to  by  the  plain- 
tiff, he  could  maintain  the  action. 

2.  That  if  the  jury  believed  the  evidence  of  Worrell,  they 
should  find  the  note  to  have  been  paid ;  but  if  they  should 
believe  the  evidence  introduced  by  the  plaintiff,  they  should 
find  that  it  had  not  been  paid. 

The  jury  returned  as  their  verdict,  Mr^^  that  the  plaintiff 
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did  have  snch  an  interest  in  the  said  note  as  would  enable  him 
^0  maintain  the  action  ;  Second^  that  the  said  note  had  not  been 
paid. 

From  the  ruling  and  charge  of  his  Honor,  as  above  set  forth, 
the  defendants  appealed. 

Upon  the  foregoing  finding  of  the  jury,  the  Court  delivered 
the  following  judgment : 

I.  That  the  trustee,  Worrell,  had  no  power  under  the  deed 
in  trust,  to  exchange  the  property  conveyed  for  other  property  ; 
and  that  the  deed  in  trust  being  registered,  the  purchaser,  the 
defendant  Brady,  was  aflfected  with  notice  of  the  trustee's 
powers,  and  therefore,  in  conveying  the  lot  mentioned,  as  part 
payment  of  the  purchase  money  for  the  trust  property,  he, 
Brady,  became  a  party  to  the  breach  of  trust ;  and  the  trustee 
having  subsequently  wasted  the  fund,  the  trust  property  ie 
subject  in  Brady's  hands  to  the  extent  of  $1,000,  with  interest 
irom  1st  of  November,  1858,  to  be  applied  to  the  satisfaction 
of  so  much  of  the  original  trust  debts  as  may  be  outstanding. 

II.  That  the  defendant,  Brady,  who  purchased  the  trust 
property,  having  undertaken  to  satisfy  portions  of  the  trust 
debt,  without  the  intervention  of  the  trustee,  thereby  substi- 
tutes himself  as  trustee,  to  the  extent  of  rendering  the  trust 
property  in  his  hands  liable  to  payment  ot  those  creditors  se- 
cured by  the  trust,  whose  equal  right  to  the  fund  has  been  dis- 
turbed by  payments  made  by  him  as  aforesaid  ;  and  he  must 
now  pay  from  the  trust  pi-operty,  to  the  unsatisfied  trust  cred- 
itors, a  sum  sufficient,  after  the  application  of  the  aforesaid 
$1,000  and  interest,  to  make  their  benefit  under  the  trust 
equal  to  any  creditor  to  whom  he,  Brady,  has  made  payments. 

III.  That  the  transactions,  which  in  the  summer  of  1868,. 
between  the  defendants  Brady  and  David  Parker,  whereby,, 
by  permitting  said  Brady  to  use  one  of  the  trust  notes  then 
owned  by  defendant  Parker,  said  Brady  was  enabled  to  pro- 
care  to  himself  the  title  to  the  trust  property,  and  by  confess- 
ing judgment  on  the  notes  made  by  him  to  Parker  for  such 
trust  note,  Parker  was  enabled  to  have  the  trust  property  sold 
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to  satisfy  the  debts  due  him  from  Brady,  was  snch  collnsion 
in  law  as  renders  him  liable  to  contribute  from  the  amount 
then  due  by  Brady  to  the  trustee  on  his  purchase  of  the  trust 
property,  to  wit :  the  sum  of  $1,150,  with  interest  from  said 
Ist  of  November,  1858,  and  which,  by  said  transactions  was 
applied  to  the  only  payment  of  said  Parker,  to  the  unsatisfied 
creditors  of  the  trust  fund  until  their  benefit  from  said  amount 
then  due  as  aforesaid,  sliall  be  equal  to  that  received  by  said 
Parker. 

IV.  That  the  executors  of  Julin  Alphin,  deceased,  the  de- 
fendants Costcn  Jordan  and  Jolm  Alphin,  having  in  greater 
part  paid  the  trust  note  hold  by  David  Parker  as  agent  of  the 
defendant,  James  H.  Parker,  are  subrogated  to  his  rights  as  a 
creditor  of  the  trust  fund,  and  are  to  be  considered,  to  the 
-amount  of  their  said  payments,  as  snch  creditors. 

V.  It  was  the  duty  of  the  trustee,  in  the  summer  of  1868, 
-when  the  only  part  of  the  said  trust  fund  then  remaining  in 
his  hands  was  the  said  sum  of  $1,150,  due  by  Brady  as  afore- 
said, to  take  an  account  of  the  indebtedness  of  the  fund,  and 
to  have  divided  such  remainder  equally  among  all  the  creditors 
unsatisfied  ;  and  any  creditor  having  received,  directly  or  indi- 
rectly, a  larger  share  of  said  fund  than  that  to  which  under 
such  equal  distribution  he  was  entitled,  must  contribute  to  those 
whose  equality  of  payment  has  been  distributed,  until  that 
equality  is  restored. 

VI.  It  is  further  the  opinion  of  the  Court,  that  the  said 
deed  in  trust,  having  been  made  for  the  purpose  of  saving 
harmless  the  sureties  to  said  debts,  as  well  as  the  payment 
thereof;  and  the  defendant,  David  Parker,  having  in  bis  hands 
in  the  summer  of  1868,  of  said  trust  notes  for  $1,000  with  in- 
terest, the  sureties  to  which  were  all  insolvent,  and  having  in 
Lis  hands,  as  agent  of  his  brother,  the  defendant  James  H. 
Parker,  another  of  said  notes  for  ^1,100,  upon  which  a  paj- 
ment  of  $350  had  been  made,  one  of  the  sureties  to  which 
"was  solvent,  to  wit:  the  testator  of  the  defendants,  Costen 
Jordan  and  John  Alphin ;  the  defendant  David  Parker  shonld 
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have  applied  any  benefit  received  by  him  from  the  trust  fnnd, 
whether  directly  or  indirectly,  to  the  pro  rata  payment  of 
both  note8 ;  and  to  this  extent,  he  was  in  equity,  a  trustee  for 
the  benefit  of  such  sureties,  and  could  not  by  any  action  how- 
ever circuitous,  apply  the  whole  ftind  to  the  insolvent  note, 
and  collect  the  entire  amount  of  the  other  note  from  the  sol- 
vent purcty ;  and  the  said  executors  having  paid  the  entire 
amount  under  a  judgment  at  law,  David  Parker  must  now  pay 
to  them  their  j^r^  rat^z  share  of  said  fund  as  aforesaid. 

VIL  The  defendant,  David  Parker,  having  bought  the  trust 
property,  under  his  executions  against  the  defendant,  Brady, 
with  full  notice,  the  said  property  is  still  liable  in  his  hands: 

It  is  therefore  ordered  by  the  Court,  ^ 

That be  appointed  Commissioner,  who  will  take  into 

his  hands  all  the  said  trust  property,  and  after  making  adver- 
tisement according  to  law,  prescribed  in  making  sales  under 
execution,  shall  sell  the  same  on  such  terms  as  may  seem  to 
him  best,  and  make  report  to  this  Court  of  what  he  shall  do 
under  this  order. 

It  is  further  ordered,  that  the  said state  an  account : 

1.  Of  all  indebtedness  now  outstanding,  which  was  secured 
by  said  trust  deed  of  10th  August,  1858 ; 

2.  The  amount  •f  such  indebtedness,  after  applying  the  pro- 
ceeds af  sale  of  said  property  to  be  made  by  him  as  aforesaid, 
to  the  extent  of  $1,000,  with  interest,  the  value  of  the  lot  con- 
veyed to  the  trustee  by  the  defendant,  Brady ; 

3.  The  amount  of  such  indebtedness,  after  further  applying 
the  proceeds  of  said  sale  to  an  amount  equal  to  all  payments 
made  to  any  of  the  creditors  by  the  defendant,  Brady ;  and  in 
ascertaining  such  payments,  the  Commissioner  will  consider 
the  notes  claimed  by  defendant,  David  Parker,  to  have  been 
sold  or  loaned  by  him  to  the  defendant,  Brady,  as  payments 
made  by  Brady. 

4.  The  amount  of  the  trust  fund  remaining  in  the  hands  of 
the  defendant,  S.  W.  Worrell,  at  the  time  of  the  last  of  the 
notes  executed  to  him  by  the  defendant,  Brady,  was  surrendered 
to  Brady,  and  the  title  to  the  property  re-convejed  to  him. 
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5.  The  amount  of  the  trnst  notes  held  by  David  Parker, 
whether  in  his  own  right,  or  as  agent  of  bis  brother  aforesaid, 
at  the  time  he  claimed  to  have  sold  one  of  the  trnst  notes  to 
the  defendant,  Brady,  in  or  about  the  summer  of  1868. 

6.  The  total  amount  of  payments  made  on  the  trust  note 
held  by  the  defendant,  David  Parker,  as  agent  of  his  brother; 
by  the  defendants,  Costen  Jordan  and  John  Alphin,  as  execu- 
tors of  John  Alphin,  deceased. 

In  stating  the  amount  of  said  indebtedness,  the  Commissioner 
will  consider  the  payments  made  by  said  executors  as  a  part 
thereof. 

After  taking  such  account  the  Commissioners  will  report,"  &c. 

Appeal  by  defendants^  as  hereinbefore  stated. 

Smith  cj&  Strong^  for  appellants. 
Moora  &  Oatlingy  contra. 

Beadb^  J.  Among  other  defences  set  up  in  the  answer  are 
the  following : 

1.  The  plaintiff  has  no  such  interest  in  the  note^&s  entitled 
him  to  sue. 

2.  The  note  had  been  paid. 
At  Spring  Term,  1873,  of  the  Court  below,  the  case 

tried,  and  two  issue*  were  submitted  to  the  jury : 

1.  Has  the  plaintiff  such  an  interest  in  the  note  as  entitles  ^v  • 
him  to  sue  ? 

2.  Has  the  note  been  paid  ?  ^ 

The  jury  found  both  issues  for  the  plaintiff;  that  he  had 

such  interest  as  entitles  him  to  sue,  and  that  the  note  had  not 

been  paid.  ^ 

The  first  issue  was  not  put  to  the  jury  in  the  best  form  • 
because  it  involves  a  question  of  law  which  was  not  for  them 
but  for  the  Court. 

What  interest  the  plaintiff  had  in  the  note,  was  a  question 
of  fact  for  the  jury ;  whether  such  interest  entitled  him  to  sue, 
was  a  question  of  law  for  the  Court.    It  tarns  ont,  however 
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that  no  injury  resulted  from  it;  because  the  facts  were  stated 
by  the  plaintiif  and  not  denied  by  the  defendant ;  and  his 
Honor  charged  the  jury,  that  if  they  belieted  the  facts  as  stated 
by  the  plaintiff,  then  he  was  entitled  to  sue.  The  facts  as  stated 
were  that  the  note  had  been  handed  over  to  plaintiff  without 
endorsement,  by  the  payee,  to  collect,  and  out  of  the  money 
when  collected,  to  pay  himself  a  debt  which  the  payee  owed 
him  ($800)  and  the  balance  pay  over  to  the  payee. 

We  are  of  the  opinion  that  his  Honor  was  right  in  that 
charge. 

Upon  the  second  issue  his  Honor  charged  the  jury  that  if 
they  believed  the  evidence  of  the  defendant  Worrell,  they 
should  find  the  note  paid ;  but  if  they  believed  the  evidence  of- 
fered by  the  plaintiff,  they  should  find  that  it  had  not  been 
paid. 

We  have  frequently  said  that  this  is  a  very  unsatisfactory 
way  of  putting  a  case  to  the  jury ;  and  that  there  are  very  few 
cases  where  it  can  be  allowed,  aud  none  in  which  it  can  be 
necessary.  In  this  case  the  jury  might  have  believed  every 
word  of  Worrell's  testimony  and  yet  not  find  the  note  paid  ; 
for  he  said  only,  that,  "  according  to  his  recollection,  he  had 
paid  it."  And  on  the  other  hand  they  might  have  believed 
every  word  of  the  testimony  offered  by  the  plaintiff,  and  yet 
have  believed  that  the  note  had  been  paid  to  the  original 
payee,  before  the  plaintiff  got  it.  The  proper  charge  would 
have  been,  that  they  should  consider  all  the  evidence  offered 
on  both  sides,  and  find  the  fact  according  to  their  convictions. 

For  this  error  there  must  be  a  new  trial. 

The  foregoing  are  all  of  the  exceptions  to  the  Judge's  charge. 
And  upon  these  exceptions  alone,  the  case  is  now  before  us. 
It  seems,  however,  that  the  case  had   been  tried  before  at 

Term,  1871  ;   and   an  appeal  had   been   taken  from 

that  trial  to  this  Court.  And  at  June  Term,  1871,  the  case 
was  remanded.  And  upon  amended  pleadings,  there  was  a 
second  trial  in  the  Court  below,  and  from  that  trial  an  appeal 
vas  taken ;  and  that  is  the  trial  which  we  are  now  reviewing. 


422  IN  THE  SUPREME  COURT. 

Wylie,  Eoddie  &  Ambs  v.  Brtce. 

And  it  is  clear  that  we  are  confined  to  a  review  of  the  laet 
trial ;  yet  the  case  shows  that  after  the  verdict  was  rendered, 
and  the  appeal  taken  in  the  last  trial,  his  Honor  proceeded  to 
iind  all  the  facts  in  the  case  (other  than  those  involved  in  the 
issues  submitted  to  the  jury)  which  had  not  been  found  by  a 
jury,  and  which  had  not  been  submitted  to  him  in  place  of  the 
jury,  and  proceeded  to  declare  his  opinion  upon  this  assumed 
state  of  facts,  and  sends  up  the  same  to  be  reviewed  by  us. 
We  know  no  warrant  for  this  ^  and  we  mention  it  for  the  pur- 
pose of  aiding  the  next  trial.  In  looking  into  the  pleadings 
and  the  evidence,  we  see  that  the  ease  is  exceedingly  compli- 
cated. And  the  issues  which  were  submitted  to  and  found  by 
the  jury,  do  not  cover  the  case,  and  will  not  enable  the  Oourt 
to  decide  it.  Probably  the  parties  will  find  their  interest  ia 
agreeing  to  a  reference  under  the  code,  or  in  waiving  a  jury^ 
and  allowing  the  Judge  to  find  the  facts* 

But,  all  that  we  can  say  is,  that  there  is  error,,  and  that  there 
m.u8t  be  a  venire  de  novo. 

Per  Curiam.  Venire  de  novo^ 


WYLIE,  RODDIE  &  AMES  v.  J.  Y.  BRICE. 

When  a  defendant  offers  to  pay  a  draft  within  fifteen  days,  presented  to 
him  by  an  agent,  who  communicatea  the  offer  to  the  holder  of  the 
draft,  and  is  instructed  by  him  to  grant  the  indulgence,  which  instruc- 
tion is  told  the  defendant  i  Held,  that  the  offer  was  a  continuing  one, 
and  that  his  conditional  acceptance  bound  the  defendant  as  if  it  had 

been  done  when  first  presented. 

i 

Civil  action,  commenced  in  a  Justice's  Courts  and  carried 

by  appeal  to  the  Superior  Court  of  Mecklenburg,  where  it 

was  tried   at  July  (Special)  Term,  1873,  before  his  Honor, 

Judge  Moore, 
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Upon  the  trial,  the  jury,  under  the  charge  of  his  Honor, 
returned  a  verdict  in  favor  of  the  defendant.  Judgment  in 
accordance  with  the  verdict,  and  appeal  by  the  plaintiffs. 

All  the  facts  in  relation  to  the  point  decided  in  this  Court, 
are  fully  set  out  in  the  opinion  delivered  by  Justice  Rodman, 

Jones  &  Johnston^  for  appellants. 
Yance  c&  Dmcd^  contra,  submitted : 

The  alleged  error  was  in  the  charge  of  his  Honor  that  the 
promise  of  defendant  to  Williamson  was  not  binding  "  unless 
it  had  been  accepted  there  and  then,  for  the  plaintiff,"  and 
they,  the  jury,  need  only  consider  the  evidence  of  the  alleged 
promise  at  Rt)ck  Hill,  &c. 

The  original  agreement  with  Jones  was  that  defendant  would 
pay  a  draft  to  plaintiffs  for  $150,  if  drawn  on  him  by  the  first 
of  November.  As  it  was  not  drawn  until  the24rth  of  Novem- 
ber, the  acceptance  was  materially  different  from  the  proposi- 
tion. Parsons  on  Contracts,  p>  400,  says,  in  regard  to  the  assent 
wliich  is  necessary  to  make  a  contract  complete:  "  The  assent 
must  comprehend  the  whole  of  the  proposition ;  it  must  be 
exactly  equal  to  its  extent  and  provisions,  and  it  must  not 
qualify  them  hy  any  new  matter^^  Now,  as  the  draft  was  not 
drawn  at  the  time  proposed,  the  defendant  was  not  bound  by 
his  proposition  to  pay  it,  and  the  reason  given  by  him  illustrates 
the  soundness  of  the  law. 

The  question  is,  then,  was  there  an  acceptance  of,  or  promise 
to  pay  to  plaintiffs  the  draft  of  Jones  to  Williamson,  the  agent 
of  plaintiffs?  If  there  was,  the  charge  was  error:  if  not,  it 
was  correct.  It  must  be  borne  in  mind  that  the  original  prop- 
osiiiou  of  defendant  to  honor  a  draft  on  the  1st  of  November 
not  being  complied  with,  was  out  of  the  way  altogether,  and 
Jones'  draft  was  a  new  proposition.  Its  terms  were  to  "  pay 
on  der^iandP  Boyce  did  not  accept,  but  proposed  to  do  so  at 
the  end  of  fifteen  days.  This  was  expressly  declined  by  Wil- 
liamson, on  the  ground  that  he  had  no  authority  to  do  so,  but 
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said  he  would  write  to  his  principal.  Now,  if  "  an  incomplete 
contract  or  agreement,  which  one  of  the  parties  has  the  option 
of  completing  at  a  particular  day,"  (see  tAskridge  v.  Glover^  5 
Stewart  &  Porter,  264)  "  raises  a  mutual  right  of  rescission  in 
the  other  party  at  any  time  before  the  ratification  of  the  first," 
much  more  right  would  the  defendant  have  in  this  case  to 
rescind  his  proposition  to  pay  in  fifteen  days  which  was  not 
only  not  accepted  then,  but  no  time  asked  or  fixed  for  consid- 
ering it,  but  was  just  left  at  large.  When  Williamson  returned, 
therefore,  with  authority  to  accept  Bryce's  proposal  to  pay  in 
fifteen  days,  Bryce  had  the  right  to  decline,  and  his  Honor  was 
right  in  saying  to  the  jury  that  the  case  turned  on  the  alleged 
promise  at  Rock  Hill.  This  was  found  against  the  plaintifi^, 
and  the  case  went  oflF  properly. 

Again,  if  the  promise  or  agreement  with  Jones  was  void 
because  not  complied  with,  and  he  had  no  funds  of  Jones  on 
his  hands  when  Williamson  presented  the  draft,  any  promise 
ha  made  to  Williamson  was  void  for  want  of  consideration,  and 
uader  section  8,  chapter  59,  Battle's  Revisal. 

Rodman,  J.  This  action  was  brought  before  a  Justice  of 
the  Peace,  and  came  to  the  Superior  Court  by  appeal.  No 
record  of  the  pleadings  before  the  Justice  is  sent  up.  It  was 
tried  de  novo  in  the  Superior  Court,  without  any  pleadings 
being  filed  there,  and  we  can  only  infer  the  matters  in  issue, 
from  the  case,*on  the  appeal  from  that  Court  to  this. 

From  this,  and  especially  from  the  instructions  of  the  Judge, 
it  appears  that  the  plaintiff  claimed, 

Ist.  For  a  breach  of  the  defendant's  promise  to  pay  the 
amount  of  Jones'  draft  on  him,  if  plaintiff  would  wait  fifteen 
days,  which  promise  was  alleged  to  have  been  made  to  Wil- 
liamson, an  agent  of  the  plaintift's. 

2d.  For  breach  of  a  promise  to  pay,  alleged  to  have  been 
afterwards  made  to  plaintiffs  personally  at  Rock  Hill,  in  South 
Carolina,  which  promise  the  jury  negatived. 

We  do  not  feel  at  liberty  to  consider  any  question  except 
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that  made  by  the  plaintifiPs  exception  to  the  Judge's  charge. 
The  Judge  assumed  that  there  was  evidence  which  would  have 
made  the  offer  of  the  defendant  binding,  in  case  it  had  been 
immediately  accepted.  The  case  does  not  profess  to  set  out  all 
the  evidence,  and  the  only  point  discussed  before  us  has  been 
whether  the  omission  by  the  agent  then  and  there  to  accept  the 
ofler,  authorized  the  defendant  to  treat  it  as  a  nullity  under  the 
circumstances.  This,  therefore,  is  the  only  point  to  which  our 
consideration  has  been  directed. 

The  plaintiffs  resided  at  Rock  Hill,  South  Carolina.  Having 
a  draft  drawn  by  Jones  on  defendant,  they  sent  it  to  Williams, 
as  their  agent  to  present  it  to  defendant  for  payment  at  Char- 
lotte. Williams,  immediately  on  receiving  the  draft,  presented 
it  to  defendant,  who  promised  to  pay  it  if  Williams  would  wait 
fifteen  days.  Williams  replied  that  he  had  no  authority  to  do 
thata  but  would  write  to  plaintiffs.  He  at  once  wrote  to  plain- 
tifis  to  that  effect,  and  received  a  reply  authorizing  him  to  give 
the  indulgence,  of  which  he  informed  defendant,  who  said  he 
would  write  to  plaintiffs  himself. 

The  Judge  told  the  jury,  in  effect,  that  the  promise  to  Wil- 
liams was  not  binding,  as  it  was  not  accepted  for  the  plaintiff' 
then  and  there. 

In  this  we  think  his  Honor  erred. 

A  collection,  and  able  discussion  of  the  principal  cases  upon 
the  making  of  contracts  by  correspondence,  or  by  messengers, 
which  are  the  same  things,  may  bo  found  in  the  second  edition 
of  Benjamin  on  Sales,  38,  51. 

The  cases  most  worthy  of  attention  are  Adams  v.  Linsdell^ 
1  B.  &  Aid.,  681 ;  Dunlop  v.  JUggins,  1  H.  of  L.  Cas.,  381, 
'Maetier  v.  Friih^  6  Wend.,  (N.  Y.)  104 ;  Tayloe  v.  Merchants' 
Fire  Insurance  Company,  9  How.,  390. 

The  law,  as  applicable  to  the  facts  of  the  present  case,  is  this : 
When  the  defendant,  on  being  presented  by  the  agent  of  the 
plaintiffs  with  the  draft  from  Jones,  offered  to  pay  it  if  the 
plaintiffs  would  wait  fifteen  days,  the  offer  was  a  continuing 
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oOG  fur  Eiich  rcaeonable  time  as  would  enable  the  agent  to  com- 
uumieato  it  to  liis  principal  cud  receive  his  reply. 

Thia  reply  waa  an  acceptance  of  the  ofler,  which  was  made 
and  sent  to  the  agent  io  a,  reaaonablo  time,  and  communicated 
by  him  to  the  defendant.  We  think  that  after  the  acceptance 
of  tlie  ofler  by  the  plaintiff,  the  bargain  was  closed,  and  that 
defendaut  could  not  retract;  or  at  all  eventa,  this  was  so,  atler 
the  acceptance  was  made  known  to  the  defendant.  At  which 
of  thcae  dates  it  become  closed,  is  not  material  in  the  present 
case. 

Pkk  Cl'biam.  Venire  de  fioco. 


COM5IISSIONER8  OP  CATAWBA  COUNl'Y  v.  GEORGE  8ETZER. 

Wheu  a  matter  is  voluntarily  settled  by  the  act  of  the  parties,  in  tbe 
absence  of  fraud  or  miatake,  it  must  be  deemed  settled  forever. 

Therefore,  Where  tlio  County  Court  of  a  county,  in  the  year  1363,  ap- 
pointed an  agent  to  borrow  money  and  purchase  salt  for  tlie  families 
of  soldiers  then  in  the  Confederate  army,  and  in  1807,  ordered  the 
agent  to  pay  to  the  person  from  whom  tlie  money  whs  borrowed  a 
certain  sum,  whicli  was  done,  tlie  Board  of  Commissioners  of  fiucli 
county  cannot  recover  back  the  money  so  paid  by  the  agent. 

Civil  action,  tried  at  Spring  Term,  1873,  of  the  Superior 
Court  of  Catawba  county,  before  Mitcliell,  J. 

Plaintiff,  the  Board  of  ConiniissioncrB  of  Catawba  connty, 
seeks  to  recover  from  the  defendant  the  sum  of  tire  hundred 
dollars,  heretofore  wrongfully  paid  to  him  by  Jonas  Oine, 
ehcriff  of  tho  county. 

Tlic  facts  are: 

In  18(3ii,  Jonas  Clioe,  at  a  called  Court  of  tho  Justices  of 
Oata\vba  connty,  a  majority  being  present,  was  appointed  an 
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a.£^ont  to  buy  salt  for  the  county,  and  to  enable  him  to  do  this 
he  was  authorized  to  borrow  the  sum  of  $5000.  Pursuant  to 
this  order,  he  borrowed  of  defendant  $4,200,  purchased  salt 
with  it,  which  he  distributed  to  the  citizens  of  the  county, 
giving  no  preference  to  the  families  of  those  in  the  army,  but 
selling  the  salt  at  prime  cost  to  every  one  who  needed  it. 

In  1867,  the  County  Court  ordered  the  County  Treasurer  to 
pay  the  amount  owing  to  the  defendant,  and  in  1868  the  sum 
of  five  hundred  dollars  was  paid  to  him  on  his  claim.  For  this 
money  so  paid  illegally,  as  the  plaintifi*  alleges  in  his  complaint, 
this  suit  is  brought. 

His  lienor  being  of  opinion,  that  the  plaintiff  could  not  re- 
cover, so  instructed  the  jury,  who  found  a  verdict  for  defen- 
dant.    Judgment  accordingly,  and  appeal  by  the  plaintiff. 

Schenck^  with  whom  was  Bailey  cfe  McCorklej  argued  : 

That  the  contract  was  illegal  and  void  and  could  not  be  rati- 
fied or  confirmed,  so  as  to  bind  the  county,  by  common  law,  by 
ordinance  a^d  by  the  Constitution.  Leak  v.  ComrrDrs^  64  N. 
C.  p.  140 ;  Comn^rs  v.  Seizer^  ib.  516  ;  Ordinance  of  Oct.  15, 
1865  ;  Constitution,  Art.  7,  sec.  13  ;  Weith  v.  City  of  Wll- 
mhigton^  68  N.  C,  p.  33;  Story  on  Agency,  sees.  126,  240- 
241  :  1  Parsons  on  Contracts,  vol.  1,  pp.  457-8. 

The  Justices  and  Sheriffs  are  public  agents,  and  cannot  bind 
the  Government  except  where  these  powers  are  manifest,  and 
persons  dealing  with  them  must  do  so  with  caution  or  be  held 
responsible  for  receiving  public  money.  Story  on  Agency, 
sees.  307  and  307a ;  sees.  223-4,  240-1. 

They  are  not  protected  by  any  mistake  in  law  or  fact  of  the 
agent ;  Ib.  sec.  307.     Paley  on  Agency,  p.  144  (337  marg ) 

3f.  Z.  McCorkle^  contra,  cited  and  relied  upon  Dillon  on 
Corp.  10,  33 ;  Capeheart  v.  Moon^  5  Jones,  178 ;  Houston  v. 
Clay  County,  18  Ind.  Rep.  396 ;  Chitty  on  Contracts,  193  ;  2 
Hay.  2311,  Story  on    Agency,  307  ;  Mitchell  v.  Walker y  8 
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Ired.  243 ;  Newall  v.  March^  Ibid.  441 ;  Twitt  v.  Chaplin^  4 
Hawks,  178 ;  Mayo  v.  Garner^  4  Jones,  359 ;  N^wland  v. 
Buncombe  Turnpike  Co.,  4  Ired.  372  ;  Pool  v.  Allen,  7  Ired. 
120. 

KoDMAN,  J.  In  a  case  between  individuals  the  law  is  too 
well  settled  to  admit  of  dispute.  It  is  said  in  Chitty  on  Con- 
tracts 636 :  "  If  an  illegal  contract  be  executed  or  performed, 
and  both  parties  are  in  pari  delicto,  no  action  lies  to  recover 
back  money  paid  ;"  and  in  Sowson  v.  Hancock,  8  T.  Rep.  675, 
Ld.  Kenyon,  C.  J.,  says :  "  But  there  is  no  case  to  be  found 
where,  wlien  money  has  been  actually  paid  by  one  of  the 
parties  to  the  other,  upon  an  illegal  contract,  both  being  par- 
ticipes  criminis,  an  action  has  been  maintained  to  recover  it 
back  again."  See  also  Pearson  v.  Lord,  6  Mass.  81,  and  Wor- 
cester V.  Eaton,  11  Mass.  368. 

It  is  attempted  to  exclude  the  present  case  from  the  general 
rule,  on  the  ground  that  the  plaintiff  is  a  municipal  corpora- 
tion, and  is  not  bound  by  the  illegal  acts  of  its  agents ;  and 
that  at  the  time  of  the  payment  it  was  not  known,  that  pay- 
ment could  not  be  enforced. 

It  may  be  that  if  an  agent  of  the  plaintiff  had  exceeded  his 
authority  and  paid  the  defendant,  the  corporation  might  repu- 
diate the  act,  and  recover  the  money.  But  that  is  not  the  case. 
The  payment  was  made  by  the  authority  of  the  corporation. 
No  authority  has  been  cited  to  show  that  in  such  a  case  a  mu- 
nicipal corporation  stands  on  any  different  ground  from  an  in- 
dividual in  a  like  case.  We  know  of  no  reason  why  it  should. 
The  rule  is  not  found  on  anything  in  respect  to  which  a  mu- 
nicipal corporation  differs  from  an  individual  but  on  the  maxim 
of  common  sense  and  convenience,  "  in  pari  delicto, potior  est 
conditio  possidentis.^^  There  must  be  an  end  to  litigation. 
When  a  matter  is  voluntarily  settled  by  the  acts  of  the  parties 
in  the  absence  of  fraud  or  mistake,  it  must  be  deemed  settled 
forever.    Could  a  county  recover  of  the  individual  soldiers  of 
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Confederate  army  for  the  clothes  and  provisions,  which,  in 
many  instances,  they  furnished  them  or  their  families  ?  Or 
could  the  State  now  recover  from  its  oflBcers  the  salaries  which 
it  paid  them  during  the  war  ? 

We  do  not  mean  that  those  instances  are  not  distinguishable 
from  the  present.  They  are  stated  merely  as  extremes  to 
which  the  doctrine  contended  for  by  the  plaintiff  might  be,  not 
illogically,  carried. 

Neither  can  the  ordinance  of  1866  and  the  Constitution  of 
1868,  which  forbid  such  payments,  help  the  plaintiff  after,  not- 
withstanding them,  he  has  made  the  payment.  Before  the 
statutes  and  by  common  law.  it  was  a  breach  of  duty  in  the 
sheriff  to  pay  the  money  of  its  constituents,  where  there  was 
no  legal  or  moral  obligation  to  pay  it.  The  effect  of  these 
statutes  has  been  considered  elsewhere ;  they  do  not  affect  the 
present  case. 

Neither  can  it  help  the  plaintiff,  that  at  the  time  of  the  pay-  ] 
ment,  it  was  not  known  that  the  contract  was  illegal,  and  could   ' 
not  be  enforced.     The  facts  which  made  it  illegal  were  all 
known.     In  such  a  case  the  plaintiff  must  be  taken  to  have 
known  the  law. 

Per  Cukiam.  Judgment  aflSrmed. 
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Mere  inadequacy  of  consideration,  witliout  fraud  or  imposition,  is  no 
defence  to  a  suit  on  a  bond ;  nor  is  it  nn  objection,  even  when  equity 
is  invoked  to  enforce  specific  performance ;  and  much  less  is  it  an  ob- 
jection when  it  is  invoked  to  relieve  against  a  contract. 

Where  A  sold  a  mule  to  B,  which  had  a  latent  disease,  of  which  it  died 
within  a  week  after  sale  without  rendering  any  service  of  value: 
llthJ^  in  a  suit  ajrainst  B,  on  the  bond  given  for  tlie  mule,  that  the 
failure  of  consideration  was  no  defence,  and  that  A  was  entitled  to 
recover. 

Civil  action,  commenced  in  a  Justice's  Court,  and  by  appeal 
carried  to  the  Superior  Court  of  Chowan,  where  it  was  tricnl 
before  Albertw7i^  «/.„  at  Fall  Term,  1873. 

In  1872,  one  Rogerson,  an  agent  of  the  plaintiff,  Bold  to  the 
defendant  a  mule,  and  in  payment  for  the  price  took  defend- 
ant's note  under  seal  for  $173,  payable  in  November,  1872. 

Defendant  showed  that  the  mule  M'as  a  young  one,  appa- 
rently in  tine  condition  when  received ;  that  it  was  sent  to  hia 
farm  five  miles  from  town,  and  the  day  after  was  put  to  some 
light  work  ;  that  the  mule  seemed  dull  and  indisposed  to  work, 
and  after  two  or  three  hours  was  taken  out.  On  the  next  day 
it  was  driven  a  few  miles,  with  another  one,  and  on  another 
occasion,  two  days  afterwards,  the  mule  was  driven  with  others 
in  a  wagon  to  town,  and  hauled  back  a  load  of  guano.  This 
was  the  only  work  performed  by  the  animal,  as  he  showed 
symptoms  of  sickness  on  each  occasion  of  his  being  worked, 
and  died  in  a  week  from  the  time  he  was  purchased.  The 
services  rendered  by  the  mule  did  not  pay  for  his  feed  and 
attendance. 

It  was  also  in  evidence,  that  at  the  time  of  the  purchase,  or 
immediately  thereafter,  a  small  knot  was  discovered  under  his 
throat ;  that  in  a  few  days  his  breast  was  much  swollen,  and 
the  flesh  in  a  doughy  condition,  readily  yielding  to  compres- 
sion and  retaining  the  impression  received  ;  that  there  was  a 
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discharge  from  the  nose,  and  that  his  hind  leg  became  swollen 
and  burst  open,  followed  by  suppuration  ;  his  respiration  was 
diflScult,  though  the  appetite  good  to  the  time  of  his  death. 

An  expert  was  examined,  who  testified  that  the  symptoms 
testified  to  indicated  glanders  or  farcy,  and  the  breaking  down 
of  the  tissues,  shown  by  the  condition  of  the  iiesh  as  proved, 
was  an  invariable  symptom  of  one  or  the  other  disease.  That- 
a  young  animal  might  have  either  disease,  be  apparently  well 
and  in  fine  condition,  and  have  a  morbid  appetite,  which  would 
continue  until  his  death. 

For  the  plaintifi',  it  was  shown  that  a  number  of  mules  from 
the  same  drove  had  been  sold,  and  none  had  died  from  either 
disease  ;  and  that  at  the  time  of  the  sale  of  this  one  to  the  de- 
fendant, he  was  apparently  well  and  in  fine  condition. 

There  was  no  evidence  of  warranty. 

Defendant  insisted  that  the  plaintiff  could  not  recover  on 
account  of  the  entire  failure  of  consideration ;  to  which  his 
Honor  replied,  in  the  presence  of  the  jury,  ''  I  don't  think 
there  has  been  any  failure  of  consideration." 

Ilis  Honor  charged  the  jury,  that  if  there  was  no  warranty 
by  the  plaintiff,  nor  any  knowledge  on  his  part  at  the  time  of 
sale,  of  amsoundness  in  the  animal,  he  was  entitled  to  recover 
the  full  amount  of  the  note ;  that  the  doctrine  of  recoupment 
or  connter-claim  could  not  apply  to  this  case. 

Verdict  in  favor  of  plaintiff  for  $176  and  interest.  Jnds;- 
ment,  and  appeal  by  defendant.  • 

A,  M,  Moore^  for  appellant,  filed  the  following  brief: 

I.  Under  the  liberal  system  inaugurated  by  the  change  in 
pleading,  and  the  blending  of  law  and  equity,  in  the  same 
action,  under  the  Code,  the  strict  rules  heretofore  adopted  by 
oar  Conrts  must  give  way  to  the  more  flexible  practice  even 
before  this  time  introduced  in  other  Courts.  The  right  of  the 
defendant  to  oflTer  in  defence,  when  sued  on  contract,  a  total 
faU'ure  of  consideration  ip  certain  cases  was  well  established 
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V.  McEntyre,  12  Ired.  299,  and  H<M8  v.  Btd- 
i80. 

I  follow  the  principle  enunciated  in  Farnaworth 
1  Camp.  38 ;  Morgan  v.  Richardson,  IMd,  40, 
hffyne,  2  Camp.  SJ-O. 

iglisli  CourtB  go  even  further  in  suhaeqnent  de- 
f  not  directly,  by  inference,  establish  the  principle 
efendant  in  this  cause.  Mondel  v.  Sted,  S  Mees 
8,  and  other  csBea. 

on  Recoupment,  &c.,  sec.  481,  eajs,  "  As  Courts, 
rive  the  party  to  a  separate  action,  favor  recoup- 
in  general  be  allowed,"  &a.,  and  in  the  very  full 
that  author  has  published  on  the  subject  are  given 
cisions  of  other  Coarts  sustaining  the  principle 
r  in  this  case.  See  Dorr  v.  Fisher,  1  Cnsh.  271 , 
^8on,  7  Eng.  and  R.  699,  and  other  cases  to  which 
nade. 

12,  C.  C.  P.,  eays,  "  The  defendant  may  set  forth 
IS  many  defences  and  counter-claims  as  he  may 
This  statute  is  almost  identical  with  the  one  in 
!56,  ch.  71,  and  the  decision  in  Ford  v,  Thonyp- 
Tenn.  265,  is  applicable  to  our  case.  In  that 
)  there  was  a  warranty,  hut  the  defence  was  not 
;,  but  a  fatal  failure  of  consideration.  In  I*arish 
Peck.  198,  "  It  seems  that  want  of  consideration, 
r  partial,  may  always  bo  shown  by  way  of  defence, 
ill  bar  the  action  or  reduce  the  damages  from  the 
essed  in  the  bill,  as  it  is  found  to  be  total  or  par- 
ely." 

I  been  held  that  there  cannot  be  a  total  failure  of 
1  of  a  thing  in  esse. 

n  V.  Richardson,  1  Oamp  40,  note — the  action 
of  exchange  for  the  price  of  some  hams,  and  the 
-ed  was  that  the  hams  were  without  value,  Lord 
IS  held  that  a  total  failure  of  con^deration  would 
fence  as  between  the  original  parties.    This  action 
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is  between  the  original  parties,  but  if  it  were  not,  the  difitinc- 
tion  as  to  priginal  and  third  parties  who  received  the  note  after 
it  became  due,  would  not  prevail  in  this  State,  under  Moateller 
V.  Bost,  7  Ired.  Eq.  39. 

Waterman  on  Recoupment,  &c,  pages  507  and  508,  notes, 
citing  cases,  repudiates  the  theory  that  there  cannot  be  a  failure 
of  consideration  of  a  thing  "  in  esae,^^  If  that  theory  is  correct, 
then  it  is  difficult  to  suppose  a  case  in  which  entire  failure  of 
consideration  may  be  plead. 

In  Morgan  v.  Richardson^  bacon  hams  were  sold,  and  as 
article  of  food  they  are  Valuable ;  that  was  the  consideration, 
and  when  as  article  of  food  they  were  worthless,  there  was  an 
entire  failure  of  consideration. 

Apply  the  reasoning  to  a  counterfeit  note,  it  was  "a  thing: 
in  eaae^'*  the  component  parts,  viz :  papers,  engravings,  &c;, 
existed,  but  as  a  circulating  medium  it  had  no  value,  and 
therefore  the  consideration  entirely  failed. 

So  in  our  case,  the  mule  was  supposed  to  be  valuable  be- 
cause of  capacity  to  perform  service,  and  that  was  the  particu- 
lar and  only  purpose  for  which  he  was  purchased.  It  died, 
but  still  it  was  a  thing  in  esse.  But  when  the  capacity  to 
perform  service  did  nx>t  at  the  time  of  purchase,  or  immediately 
afterwards  exists  then  there  manifestly  was  an  **  entire  failure 
of  consideration,"  and  plaintiff  ought  not  to  recover. 

rV.  It  is  submitted  that  his  Honor  erred  in  making  the  re- 
mark in  the  presence  of  the  jury.  They  ought  to  have  passed 
on  the  fact  whether  or  not  there  was  a  total  failure  in  the 
animal. 

For  this,  as  well  as  for  the  ruling  of  his  Honor  as  set  forth 
in  the  case,  the  defendant  is  entitled  to  a  venire  de  novo. 

IN'o  counsel  in  this  Court,  for  plaintiff, 

Rbade,  J .    The  plaintiff  sold  to  the  defendants  a  mule  and 
took  their  bonds  for  the  price.    The  mule  had  a  latent  diseaae^ 
of  which  it  died  in  a  few  days  without  having  rendered  any 
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service  of  value.  There  was  no  warranty  and  no  scienter  on 
the  part  of  tl)e  plaintiflF.     The  action  is  upon  the  bond. 

The  question  is  whether  there  is  such  a  failure  of  considera- 
tion as  to  render  the  contract  void  and  prevent  a  recovery  on 
the  bond  ? 

At  law  a  bond  is  good  without  a  consideration.  It  is  bad, 
not  when  there  is  no  consideration,  but  only  when  there  is  an 
illegal  consideration.  At  law,  therefore,  the  defendant  would 
have  no  defence.  But  we  now  administer  law  and  equity 
both  in  the  same  action  ;  so  that  we  have  to  consider  whether 
there  is  any  defence  in  equity. 

The  rule  is  not,  that  equity  will  relieve  against  or  declare 
void  a  contract  because  there  is  no  consideration  ;  but  the  rule 
.is  that  it  will  not  enforce  the  performance  of  a  contract  with- 
out a  consideration.  And  even  then  it  does  not  require  an  ad- 
-equate  or  full,  but  only  a  valrmble  consideration  unless  the 
value  is  so  inadequate  as  to  prove  fraud  or  imposition.  Adams 
£q.  79. 

In  our  case  fraud  and  imposition  are  negatived. 

The  class  of  cases  where  equity  relieves  against  a  contract  for 
want  of  a  consideration  is  where  the  parties  supposed  there 
was  a  consideration  and  it  turns  out  that  they  were  mistaken^ 
.and  that  the  supposed  consideration  was  non-existent.  The 
case  put  by  Mr.  Adams  is,  "  where  the  subject  of  sale  is  a 
remainder  after  an  estate  tail ;  and  the  estate  tail  without 
.(;he  knowledge  of  either  party  had  been  previously  barred." 
Adams  £q.  188.  And  so  in  our  case,  if  the  mule  bad  been 
dead  at  the  time  of  sale  without  the  knowledge  of  either 
.party.  But  such  was  not  the  fact.  There  was  no  mistake 
about  it.  The  mule  was  present,  and  was  just  what  it  ap- 
peared to  be,  a  mule.  And  although  it  was  not  intrinsically 
as  valuable  as  it  was  supposed  to  be,  yet  it  was  of  some  value, 
a  market  value  to  the  full  amount  of  the  bond.  And  we  have 
!8een  that  mere  inadequacy  of  consideration  without  fraud  or 
imposition  will  be  no  objection,  even  where  equity  is  invoked 
vto  enforce  specific  performanee,  much  less  where  it  is  invoked 
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to  relieve  against  a  contract.  So,  counterfeit  money  as  a  pay- 
ment, or  as  a  consideration,  will  be  treated  as  a  nullity ;  but 
the  bills  of  an  insolvent  bank  used  without  fraud  as  a  payment 
or  as  a  consideration,  will  be  treated  as  a  valuable  although  an 
inadequate  consideration.  So  a  bag  of  sand  sold  in  fraud  or  by 
mistake  for  a  bag  of  guano  would  be  a  total  failure  of  consid- 
eration, and  the  contract  would  be  null ;  but  a  bag  of  inferior 
guano  would  only  be  a  partial  fcdlure  of  consideration,  and 
would  support  the  contract  so  as  to  enable  the  vendor  to  re- 
cover. And  whether  the  vendee  would  have  a  counter-claim 
against  the  vendor,  would  depend  upon  circumstances;  as, 
whether  there  was  warranty  or  deceit.     0.  0.  P.  sec.  101. 

There  is  no  error.    Judgment  affirmed  and  entered  here 
for  plaintiff. 

Per  Curiam,  Judgment  affirmed. 


JOHN  JOHNSON  and  MAROARET  SINCLAm  v.   DUNCAN  M. 

KENNEDAY. 

Until  his  fees  are  paid  or  tendered,  a  Sheriff  is  not  bound  to  execute 
process. 

{Jones  V.  Ouptariy  65  N.  C.  Rep.  48,  cited  and  approved.) 

Motion  for  a  rule  to  amerce  the  Sheriff  of  Kiohmond  county, 
heard  before  Buxton^  t/".,  at  Fall  Term,  1873,  of  the  Superior 

CourL 

On  the  25th  August,  1S73,  a  summons  was  placed  in  the 
hands  of  the  sheriff,  who  returned  it  on  the  25th  of  the  ensuing 
October,  endorsed  "  Not  executed  for  the  want  of  fees."  Plain- 
tifiB  contending  this  to  be  an  insufficient  return,  moved  tor  a 
rule  against  the  sheriff,  which  motion  the  Court  refused,  upon 
the  ground  that  the  sheriff  was  entitled  to  his  fees  in  advance. 
From  this  judgment  plaintiflb  appealed. 


•N 
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No  counsel  in  this  Court  for  the  appellants^ 
JX'eiU  McKay ^  contra. 

Settle,  J.  This  was  a  motion  for  a  rate  to  amerce  a  sheriff 
for  an  insufficient  return  upon  a  summons. 

The  sheriff  returns,  afi  his  excuse  for  not  executing  the  sum- 
monsj  that  his  fees  had  not  been  paid. 

In  Jones  v.  Oupton^  65  N.  C,  48,  it  is  held  that  a  sheriff, 
since  the  adoption  of  the  C.  C.  P.,  sees.  75  and  665,  is  not 
required  to  execute  process  until  his  fees  are  paid  or  tendered 
by  the  person  at  whose  instance  the  service  is  to  be  rendered. 

But  as  the  act  of  1870-'71,  ch.  139,  repeals  the  whole  of 
title  XXI  of  the  C.  C.  P.,  in  which  the  556th  section  is  included, 
we  presume  that  the  plaintiff  supposed  that  all  provisions  of 
law  requiring  the  prepayment  of  fees  were  repealed. 

In  this  he  was  mistaken,  for  while  the  act  of  1870-71  repeals 
that  portion  of  section  75  of  the  G.  C.  P.,  which  gives  mileage 
to  a  sheriff  for  the  distance  traveled  in  executing  a  summons, 
it  leaves  all  other  provisions  of  that  section  in  full  force ;  and 
one  of  the  provisions  is  that  the  sheriff  shall  be  entitled  to  his 
fees  before  executing  a  summons. 

We  find  that  this  provision  is  brought  forward  and  re-enacted 
in  Battle's  Bevisal,  chap.  17,  sec.  76. 

Let  it  be  certified  that  there  is  no  error. 

Peb  CuBUMi.  Judgments  affirmed. 


li>.j>^*.-' 
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JOHN  MURPHY  v,  THE  WILMESTaTON  and  WELDON  RAILROAD 

COMPANY. 

Plaintiff  going  to  defendant's  warehouse  after  goods,  stops  his  wagon 
on  a  track  nearest  the  platform,  and  next  to  the  main  track,  over 
which  the  mail  train  passes,  so  near  thereto  as  to  he  in  the  way  of  the 
engine:  Hidd,  in  a  suit  to  recover  damages  for  the  destruction  of  his 
wagon  by  the  engine,  that  his  loss  is  the  result  of  his  own  negligence, 
and  that  he  had  no  right  to  recoyec 

Civil  action,  (for  the  recovery  of  damages,)  tried  before  his 
Honor,  Judge  ^usseUj  at  Spring  Term,  1S73,  of  the  Superior 
Court  of  Gbeene  county. 

The  plaintifi  brings  this  action  against  the  defendant  to  re- 
cover damages  for  the  destruction  of  his  wagon  under  the  fol- 
lowing circumstances : 

Plaintiff  had  his  wagon  si  the  warehouse  of  defendant  in 
Ooldsboro,  to  receive  freight.  The  warehouse  is  300  feet  long, 
having  a  platform  on  each  side  its  entire  length ;  the  track  on 
which  the  cars  stand  for  the  receipt  and  delivery  of  freight  is 
near  to  and  parallel  with  the  platform.  The  warehouse  has  a 
number  of  doors  on  each  side,  and  there  are  several  tracks  on 
€ach  side  parallel  with  each  other,  used  for  loading  and  un- 
loading defendant's  cars. 

The  plaintiff  drove  his  wagon  alongside  of  a  flat  car  which  was 
on  the  track  nearest  the  platform  of  the  East  side  of  the  ware- 
house; that  the  second  track  from  the  warehouse  on  that  side, 
being  that  next  to  the  one  on  which  the  flat  car  stood,  is  what 
is  called  the  main  track,  or  that  over  which  the  mail  and  pas- 
senger trains  pass.  Plaintifi  thought  there  was  suflBcient  room 
between  his  wagon  and  tlie  passenger  track,  for  trains  passing 
over  the  latter,  to  clear  his  wagon,  which  was  from  six  to 
twelve  inches  from  the  latter  track ;  he,  the  plaintifi^,  knew 
that  trains  were  frequently  running  over  the  track,  and  he  took 
his  horse  from  the  wagon,  fearing  that  he  might  become 
frightened  and  rwu    While  the  wagon  was  on  the  track  near- 


43S  IN  THE  SUPREME  COURT. 

MuBPHY  t.  The  Wil.  &  Wkl.  Railboad  Co. 

est  the  platform,  the  mail  train  came  up  from  the  Sonth,  the 
engineer's  position  being  on  the  right  side  of  the  cab ;  the  en- 
gineer saw  the  wagon,  changed  his  place  in  order  to  "  sight 
the  track,"  and  doubting  whether  the  engine  would  clear  the 
wagon,  immediately  blew  his  whistle  for  applying  the  braked, 
and  stopped  his  train  as  soon  as  he  could,  and  just  as  it  came 
in  contact  with  plaintiff's  wagon.  The  engineer  thinks  that 
six  inches  more  space  would  have  cleared  it. 

The  defendant  does  not  deliver  freight  at  any  specially  desig- 
nated place  about  the  warehouse,  but  consignees  come  in,  pay 
freight  and  receive  their  goods  from  any  place  they  select.  Dray- 
men about  town  were  in  the  habit  of  taking  their  drays  to  this 
side  of  the  warehouse,  taking  their  loads  from  the  platform, 
or,  when  flat  cars  were  standing  on  the  track  nearest  the  plat- 
form, of  receiving  their  goods  over  the  flat  cars,  and  when  a 
train  passed  along  over  the  passenger  or  main  track,  such 
draymen  would  drive  off,  returning  as  soon  as  the  train  passed. 
B  l^The  plaintiff  placed  his  wagon  in  this  place  because  it  was 
the  nearest  point  to  his  goods,  and  because  he  would  have  to 
have  carried  them  a  great  distance  had  he  stopped  at  either 
end  of  the  flat  cars ;  the  agent  of  defendant,  keeper  of  ware- 
house, saw  plaintiff  when  he  drove  up,  saw  him  leave  his 
wagon,  and  saw  it  after  he  had  unhitched  his  horse,  and  before 
the  train  came  up.  The  train  had  stopped  at  the  paseenger 
depot,  about  400  yards  South  of  the  warehouse,  and  that  sig- 
nals were  duly  given  on  starting  the  train,  which  could  be 
heard  by  any  person  about  the  warehouse ;  and  that  the  train 
itself  could  be  easily  seen  by  any  one  engaged  about  there. 

The  engineer  stated  that  he  could  have  stopped  the  train 
sooner  than  he  did,  if  the  coaches  had  been  supplied  with 
other  kind  of  brakes;  that  the  brakes  then  on  the  coaches  were 
those  universally  used  in  this  region,  but  there  are  brakes  of 
greater  power  to  stop  trains  than  these. 

There  was  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  his  Honor,  on  the  facts  as  stated ;  and  he  being  of  opinion, 
that  the  plaintiff  was  not  entitled  to  recover,  gave  judgment 
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against  him  for  the  costs.     From  which  judgment,   plaintiff 
appealed. 

«/.  H.  Uaughtoriy  for  appellant. 
Moore  &  Oatlingy  contra. 

Settle,  J.  The  plaintiff  alleges  that  he  has  been  endam- 
aged bj  the  negligence  of  the  defendant.  We  think  that  his 
losses  are  the  result  of  his  own  carelessness,  and  if  any  one 
has  a  right  to  complain,  it  is  the  defendant. 

The  plaintiff  inspected  the  ground  and  placed  his  wagon  so 
near  the  main  tract  of  the  defendant's  road  as  to  prevent  the 
train  from  passing  without  striking  the  wagon,  and  his  excuse 
for  doing  so,  is  that  *'  he  thought  there  was  room  for  trains  to 
pass  without  striking  his  wagon,"  Why  then  blame  the  com- 
pany if  its  agent,  the  engineer,  thought  the  same  thing  ? 

But  it  seems  that  the  engineer  formed  a  more  correct  idea 
of  the  space  at  a  distance,  than  the  plaintiff  did  upon  the  spot, 
and  immediately  blew  his  whistle  for  the  application  of  the 
brakes,  and  stopped  his  train  as  soon  as  he  could.  The  brakes 
were  such  "  as  are  generally  and  universally  used  in  this  region 
of  country." 

The  case  discloses  no  negligence  on  the  part  of  the  defend- 
ant, but  great  want  of  care  on  the  part  of  the  plaintiff. 

It  is  more  appropriate  to  say  that  the  plaintiff  has  been  the 
real  and  only  cause  of  the  mischief,  than  to  say  that  he  has 
contributed  to  it.  He  may  congratulate  himself  that  there  is 
no  complaint  before  the  Courts  of  injury  to  the  property  of 
defendant,  or  to  the  persons  of  those  travelling  upon  its  road. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Feb  Cubiam.  Judgment  affirmed. 
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JOS.  W.  JENKINS  &  CO.,  v.  JAMES  H.  BEAL. 

Where  a  debtor  owes  several  debts  to  a  creditor  and  makes  payments, 
he  may  appropriate  such  payments  to  any  of  the  debts  he  pleases;  if 
however,  he  fails  to  do  so  at  the  time,  the  creditor  may  appropriate 
them  as  he  pleases,  at  any  time  before  suit  brought. 

Therefore^  where  such  debts  are  partly  secured  by  a  mortgage  of  person- 
al property  for  an  amount  insufficient  to  pay  all  the  debts,  and  the 
debtor  makes  no  application  of  his  payments  as  they  are  made,  the 
creditor  is  at  liberty  to  appropriate  such  payments  to  such  part  of  the 
debts  as  is  unsecured,  and  to  hold  the  property  mortga^d  liable  for 
the  unpaid  balance. 

{Moss  V.  AdafnSy  4  Ired.  Eq.  42,  cited  and  approved.) 

CrviL  AcnoN,  (to  recover  possession  of  certain  personal  pro- 
perty heretofore  mortgaged,)  tried  at  the  December  (Spe- 
cial) Term,  1873,  of  Halifax  Superior  Court,  before  his 
Honor,  Moore,  J. 

The  defendant,  in  January  and  May,  1870,  executed  to  the 
plaintifts  two  several  mortgages,  (or  liens  on  his  crops,)  convey- 
ing his  crops  to  be  made  during  that  year  and  certain  stock  to 
the  plaintiffs  to  secure  advances  by  them  to  be  made  to  an 
amount  of  $1000,  or  $500  each. 

It  was  admitted,  that  the  plaintiffs  had  furnished  to  the  de- 
fendant money  and  supplies  to  an  amount  of  over  $2000,  being 
$1000  in  excess  of  the  sum  secured  ;  it  was  also  admitted  that 
plaintiffs  had  given  defendant  credit  for  all  sums  of  money  and 
proceeds  of  the  crop,  which  he  bad  sent  them,  except  two  bales 
of  cotton,  the  proceeds  of  which  they,  the  plaintiffs,  contendedj 
should  be  applied  to  the  credit  of  an  account,  which  the  firm 
of  Beal  &  Dicken  owed  them,  as  the  cotton  was  the  property 
of  said  Beal  &  Dicken.  As  to  this,  an  issue  was  made  and 
submitted  to  the  jury,  who  found  the  facts  in  favor  of  the 
plaintiffs. 

It  was  farther  admitted,  that  the  defendant  had  sent  to 
plaintiffs  money  and  produce,  raised  on  his  farm,  and  embraced 
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in  said  mortgages,  sufficient  to  pay  off  the  sum  of  $1000,  se- 
cured in  said  mortgages ;  and  the  defendant  insisted  that  the 
money  thus  sent  to  the  plaintiffs  by  him,  and  the  produce  from 
ihe  farm  sent  them  to  be  sold  should  be  applied,  first  to  the 
satisfaction  and  discharge  of  said  mortgages,  and  the  balance, 
if  any,  should  be  applied  to  the  balance  of  the  plaintiffs'  ac- 
count against  him. 

The  plaintiffs  contended  that  the  sums  received  by  them,  as 
above  stated,  should  be  first  applied  to  the  satisfaction  of  what 
defendant  owed  them  for  articles  furnished  over  and  above  the 
same  secured  in  the  two  mortgages,  and  any  excess  after  paying 
the  sum  thus  unsecured,  should  be  applied  to  the  extinguish- 
ment of  the  mortgages. 

The  plaintiffs  had  kept  a  general  running  account  with 
the  defendant,  charging  him  with  articles,  money,  &c.,  fur- 
nished him,  making  no  difference  or  distinction  by  which  any 
part  of  the  account  could  be  distinguished  as  that  secured  by 
the  mortgage,  from  any  other  part,  not  so  secured,  and  had 
given  the  defendant  credit  on  the  general  account,  with  all 
sums  for  which  he  was  entitled  to  credit.  There  was  no  evi- 
dence to  show  any  application,  by  either  the  plaintiffs  or  defen- 
dant, of  the  credits  to  the  payment  of  any  particular  part  of 
the  account,  as  distinguished  from  any  other  part  of  the  ac- 
count, as  secured  or  unsecured. 

Upon  the  foregoing  state  of  facts,  the  Court  held  that  the 
credit  must  be  first  applied  to  the  payment  and  satisfaction  of 
the  sums  secured  in  the  two  mortgages,  and  the  mortgages 
being  in  this  way  satisfied,  the  Court  gave  judgment  in  favor 
the  plaintiffs  for  the  balance  due  on  account,  refusing  a  judg- 
ment in  their  favor,  for  the  recovery  of  the  property  conveyed 
in  the  mortgage. 

From  this  judgment,  plaintiffs  appealed. 

Batchelor^  Ldwards  i&  BatcheloVy  for  appellants. 
Coniglandy  contra. 
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Rodman,  J.  On  the  18tb  January,  1870,  defendant  exe- 
cuted to  plaintiffs  a  deed,  which  after  reciting  that  plaintiffs 
bad  agreed  to  furnish  him  with  money  and  supplies  to  enable 
him  to  cultivate  a  certain  piece  of  land  during  the  year  1S70, 
to  an  amount  not  to  exceed  $500,  in  order  to  secure  the  pay- 
ment of  such  advances  on  1st  December  next,  conveyed  to 
plaintiffs  defendant's  crop,  to  be  raised  on  said  land,  and  certain 
stock,  &c.,  to  be  void,  if  such  advances  should  be  paid,  &c., 
and  agreed  to  consign  to  plaintiffs  his  crop  or  else  to  pay  plain- 
tiffs 2  1-2  per  cent,  commission,  &c.  The  plaintiffs  accordingly 
advanced  to  defendant  to  a  value  much  exceeding  $500,  between 
the  5th  February,  1870,  and  the  30th  December,  1870.  On 
the  30th  June,  1870,  the  advances  amounted  to $1,216.91,  and 
the  first  payment  was  made  in  September,  1870.  On  the  1st 
December,  1870,  the  balance  in  favor  of  plaintiffs  was 
$1,530.62,  the  defendant  having  paid  to  that  date  $234.63. 
Afterwards  further  advances  and  also  further  payments  were 
made,  so  that  on  January  1,  1871,  according  to  plaintiff's  ac- 
count, there  was  a  balance  due  him  $1,093.88,  although  the 
payments  since  December  Ist,  1870,  had  exceeded  $500. 

The  plaintiffs  brought  their  action  to  recover  the  mortgaged 
property.  The  defence  was,  that  the  mortgage  debt  had  been 
paid.  The  Judge  so  held  and  gave  the  plaintiffs  a  judgment 
not  for  the  property  which  they  demanded,  but  for  a  certain 
sum  of  money,  and  plaintiffs  appealed. 

The  only  question  presented  to  us  is  this.  The  defendant 
having  failed  to  make  any  appropriation  of  the  several  pay- 
ments made  by  him,  were  the  plaintiffs  at  liberty  to  apply 
them  to  the  excess  advanced  over  the  sum  secured  by  the  mort- 
gage, or  were  they  bound  to  apply  them  to  the  mortgage  debt  ? 

This  question  is  fully  answered  by  the  learned  opinion  of 
RuFFiN,  C.  J.,  in  Jioses  v.  AdamSy  4  Ired.  Eq.  42.  This 
opinion  is  so  well  supported  by  reason  and  authority,  that  it 
would  be  superfluous  to  attempt  to  add  to  it.  Those  who 
choose  to  search  for  later  cases  will  find  them  referred  to  in 
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the  notes  to  Clayton's  Case.     1  Tudor's  Lead.   Cas.  in  Mer. 
Law  1. 

The  rule  is,  that  where  a  debtor  owes  several  debts  to  a 
creditor  and  makes  payments,  he  may  appropriate  the  pay- 
ments to  any  ot  the  debts  he  may  please ;  bat  if  he  fails  to  do 
BO  at  the  time,  the  creditor  may  appropriate  them  as  he  please^ 
(subject  to  some  exceptions  not  material  here)  at  any  time 
before  he  brings  snit  for  the  balance.  Here  there  was  no  ap- 
propriation by  the  debtor,  and  the  creditor  appropriated  the 
payments  as  he  lawfully  might  to  so  much  of  the  debt  as  was 
not  secured  by  the  mortgage  debt  unpaid  and  existing. 

His  Honor,  the  Judge  below,  therefore  erred  in  holding  the 
mortgage  satisfied.  The  plaintiffs  were  entitled,  by  virtue  of 
their  legal  title,  to  recover  the  property  sued  for.  But  the 
Superior  Court  is  a  Court  of  Equity,  as  well  as  of  law.  Upon 
such  recovery  the  question  would  immediately  arise  whether 
the  plttintiflfs  were  entitled  to  hold  the  mortgaged  property  as 
a  security  only  for  the  sum  of  $500,  secured  by  the  mortgage, 
or  for  the  payment  of  the  larger  sum  due  them,  if  the  mort- 
gaged property  shall  turn  out  to  be  worth  more.  That  ques- 
tion amounts  to  this :  Whether  one  who  has  mortgaged  pro- 
perty for  $500,  and  who  afterwards  becomes  indebted  to  the 
mortgagee  in  a  sum  beyond  the  mortgage  debt,  can  redeem  by 
paying  simply  the  mortgage  debt,  or  only  on  paying  the  whole 
that  he  owes.  In  this  State  we  have  not  recognized  the  doc- 
trine of  tacking,  as  defined  in  the  English  law.  That  doctrine 
is  stated  thus :  Where  there  are  three  successive  mortgages  on 
the  same  property,  the  first  mortgagee  of  course  has  the  legal 
estate,  and  if  the  third  morgagee  shall  obtain  an  assignment 
from  the  first,  the  second  mortgagee  cannot  have  the  property 
without  paying  off*  both  the  first  and  third  mortgages.  But 
it  will  be  perceived  that  that  ease  differs  materially  from  the 
present,  as  here  the  question  is  between  the  mortgagee  and  tho 
mortgagor,  and  the  rights  of  no.  third  persons  have  attached. 
The  question  is  of  general  importance,  but  as  it  is  not  pre- 
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BOW,  and  way  not  be,  we  expreBS  no  opinion 


lAu.    Judgment  reveraed,  and  case  remanded  to 
d  in,  &C. 


O.  WITHERINGTON  v.  R.  L.  PHILLIPS. 

a  certain  Bum,  in  payment  of  a  lost  or  misled  note,  dis- 
;  EO  much  of  aaid  note  as  such  receipt  amouota  to. 
Culbreth,  66  N.  C.  Rep.  534,  cited  and  approved.) 

noN,  for  the  recovery  of  a  note  commenced  in  a 

mrt,  and  carried  by  appeal  to  liis  Honor,  Judge 

chambers  in  Gbeeme  County. 

sued  on  was  for  |12.87i  payable  within  eix  months 

34th,  1857.    The  defendant  relied  upon  the  fol- 

sipt : 

d  of  B.  8.  Phillips,  twelve  dollars  and  fifty  cents  in 
'  one  note  which  was  given  to  me  as  Adm'r  of  Bar- 
dec'd,  by  Joseph  Turnage,  principal,  and  B.  S. 
rety,  which  note  is  lost  or  mislaid." 

3r  held  that  the  receipt  extinguished  the  note,  and 
lent  against  the  plaintifffor  thecoate;  from  which 
;he  plaintiS*  appealed. 

r  appellant. 

\e\  contra  in  this  Court. 

J.  The  case  of  McKemte  v.  Cidbreih,  66  N.  C, 
that  the  payment,  evidenced  by  the  receipt  of  Ist  of 
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November,  1865,  being  for  ao  appreciablo  e 
amount  due  on  the  note,  did  not  discbargo 
bnt  was  only  a  payment  j>ro  tanto.  The  paj 
stated  to  be  in  fnll  in  the  receipt.  The  Jud| 
in  holding  it  a  discbarge  in  full.  Jiidgmt 
plaintiff  will  recover  in  this  CoHrt  the  rcaidut 
deducting  the  payment.  It  is  certainly  to  be 
much  coats  ebonld  have  been  incurred  for  ; 
about  thirty-seven  eents. 

Feb  Cdriam.  Jndg 


W.  G.  ALBRIGHT,  Ex'r.  and  others  f.  ALSi 

When  issnes  are  made  np  bj  the  pleadinga,  parti 
have  those  material  to  the  detenniiialioa  of  the 
juij;  and  for  the  preuding  Judge  to  withdraw  i 
and  snbstitnte  otben^  is  error. 

CiTiL  AonoN,  for  the  specific  performance 
the  purchase  of  land,  tried  by  Towgee,  J., 
1873,  of  Chatham  Superior  Court. 

The  facts  of  the  case  are  fully  set  out  ia  1 
Court. 

From  the  judgment  of  hie  Honor,  overru! 
tions  of  the  defendant  to  the  admission  of  evid 

Beaden&oi  Batchelor,  Edwards  c6  Batch 
Smith  &  Stroiig  and  Parker,  contra. 

BntDU,  J.  This  was  an  action  for  the  sp 
of  a  contract  for  the  purchase  of  a  traet  of  li 
aot,  in  his  answer,  admits  the  contract  and  j 
the  porchaae  money,  bnt  alleges  that  he  has 


446  IN  THE  SUPREME  COURT, 

Albright,  ExV  et  al.  v.  Mitchell. 

in  sundry  payments  therein  set  forth,  and  he  demands  the  sur- 
render of  the  note  and  the  execution  and  delivery  of  a  deed 
for  the  land. 

Upon  the  pleadings  the  following  issue  was  made  up  and 
submitted  to  the  jury:  "Is  there  anything  due  from  the 
defendant,  upon  the  two  bonds  given  for  the  purchase  money 
of  the  land  mentioned  in  the  complaint,  and  if  so,  how  much?" 

Much  evidence  was  introduced  on  both  sides  and  several 
exceptions  were  made  to  the  evidence  and  the  rulings  of  the 
Court,  by  the  defendant,  which  we  will  not  now  examine,  as 
we  put  our  decision  upon  another  point  in  the  case. 

After  the  testimony  was  closed,  his  Honor,  against  the  wishes 
of  the  defendant,  withdrew  the  issue,  and  in  the  place  thereof, 
submitted  four  others,  to  wit : 

1.  Is  the  defendant  entitled  to  any  credit  on  his  bonds  for 
staves  got  out  on  the  Bell  land,  and  if  so,  how  much  ? 

2.  Is  defendant  entitled  to  any  credit  on  his  bonds  for  remov- 
ing said  staves,  and  if  so,  in  what  amount? 

3.  Is  defendant  entitled  to  anv  further  credit  on  his  bonds 
by  reason  of  a  horse  sold  to  Trollinger,  and  if  so,  in  what 
amount? 

4.  Is  defendant  entitled  to  any  credit  on  his  bonds,  for  getting 
out  any  other  staves  than  those  got  out  on  the  Bell  land  ? 

The  issues  are  made  by  the  pleadings,  and  parties  have  the 
right  to  have  all  so  made  and  which  are  material  to  the  deter- 
mination of  the  case  submitted  to  the  jury.  It  is  true,  that  if 
the  Court  deems  any  particular  fact  or  matter  a  material  sub- 
ject of  special  enquiry  and  finding,  he  has  the  right  to  submit 
an  issue  for  that  purpose,  but  he  has  not  the  right  to  withdraw 
from  the  jury  the  more  comprehensive  issue  or  issues  which 
involve  the  merits  of  the  whole  case,  and  submit  in  the  stead 
narrower  and  more  restricted  issues,  which  do  not  go  to  the 
entire  merits. 

While,  therefore,  the  substituted  issues  are  not  objectionable, 
it  was  not  proper  to  deprive  the  defendant  and  the  jury  of  the 
advantage  of  considering  any  evidence,  (and  there  certainly 
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was  Eomc,)  as  to  other  payments  beaides  thosE 
four  new  iEsues.     The  first  isene  submitted  was 
and  the  trne  enquiry  was,  "Had  the  notes  bi 
not,  what  was  dne  npon  thom,"  and  we  c^n 
how  the  defendant  was  prejndieed  by  withdrav 

Ono  of  the  defendant's  exceptions  raises  a  q 
tice  nnder  the  new  law  of  evidence.  On  the  tr 
were  eont  out  of  Court,  in  charge  of  an  officei 
remaining  in  Court,  on  the  assurance  that  hi 
examined  ae  a  witness.  He  was,  however,  int 
tradict  another  witness,  and,  by  consent  of  the  ] 
to  do  so,  to  a  prescribed  extent,  biit  was  then 
plaintiff  and  the  Court  from  giving  the  whole  ■ 
tion  he  was  deposing  to.  It  wonldseemthata 
to  an  action  has  the  right  to  be  present  at  the  I 
right  to  testify  in  hia  own  behalf,  and  it  wonli 
can  withdraw  any  voluntary  consent,  not  to  tei 
draw  with  the  other  witnesses. 

This  case  is  a  proper  one  for  reference. 

There  was  error. 


PsB  CCBIAU. 


"WILLIAM  JONEB,  Ex'r.,  &c  e,  THOMAS 

The  right  of  actioii  accruing  upon  the  following  ins 
to  show  that  half  the  hire  of  Randall  hired  to  Lark 
Jonea,  December  39th,  18S3,"  did  not  arise  until  a  d 
at  which  time  the  statute  of  limitations  began  to  n 

Civil  aotiok  commenced  before  a  Jnetico  o1 
the  Tth  of  October,  1872,  and  tried  bafore  To 
jary  oi  the  Saperior  Court  of  Fsbsoit  Connty. 
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Jones,  Ex'r.,  &c.  v.  Woods. 

The  plaintiff  alleged  that  the  defendant,  as  agent  of  his  tes- 
tator, Moses  Jones,  had  received  $50  and  had  appropriated 
the  same  to  his  own  (the  defendant's)  nse.  This  the  defendant 
in  his  answer  denied,  and  insisted  that  any  claim  the  plaintiff 
might  have  was  barred  by  the  statute  of  limitations. 

Upon  the  trial,  it  was  found  for  the  plaintiff,  that  the  de- 
fendant had  hired  a  certain  slave  named  Bandal,  to  one  Brooks 
for  the  year  1853,  taking  bond  for  the  said  hire  in  the  sum  of 
$100 ;  that  on  the  15th  November,  1853,  Randal  being  in  the 
possesion  of  Brooks,  the  defendant  sold  him  to  the  plaintiff's 
testator ;  and  on  the  29th  December,  following,  the  defendant 
signed,  and  delivered  to  said  testator  a  paper  writing  of  the 
following  tenor,  to-wit : 

"  This  is  to  show  that  half  the  hire  of  Kandal  hired  to  Larkio 
Brooks,  is  Moses  Jones." 
December  29th,  1853.  THOS.  WOODS." 

Moses  Jones,  the  testator  of  the  plaintiff,  died  in  1854,  and 
the  plaintiff  qualified  in  the  same  year. 

It  was  further  in  evidence,  that  all  the  money  due  on  ac- 
count of  the  hire  of  Randal  for  the  year  1853,  was  paid  to  the 
defendant  after  the  death  of  the  testator ;  that  the  plaintiff  did 
not  find  the  note  sued  on,  (the  one  above  set  forth,)  until  some 
time  in  the  summer  of  1866  ;  and  that  soon  thereafter,  he  de- 
manded payment  of  defendant,  which  paymeut  was  refused. 
There  was  evidence  tending  to  show  that  the  defendant  had 
paid  the  money  sued  for  to  the  said  testator  of  the  plaintiff. 

His  Honor  instructed  the  jury  that  if,  from  the  evidence 
they  believed  the  defendant  had  not  paid  the  money  sued  for 
to  the  plaintiff's  testator,  they  would  find  for  the  plaintiff; 
otherwise,  they  would  return  a  verdict  for  defendant.  That 
the  statute  of  limitations  did  not  bar  the  action.  To  this 
charge  the  defendant  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $50 


JANUARY  TERM,  1874.  449 

Jones,  Ex'r.,  &c.  ik  Woods. 

with  interest  from  the  Ist  of  July,  1866,    Jndgmeat  in  ac- 
cordance therewith,  and  appeal  by  defendant. 

BcUchelo7*y  Edwards  &  Baidhdor^  for  appellant. 
Jones  <k  Jones,  contra. 

Pbarson,  C.  J.  The  case  turns  upon  the  statute  of  limita- 
tions and  its  application  depends  upon  the  construction  of  the 
instrument  signed  by  the  defendant  in  these  words : 

"  This  is  to  show  that  half  the  hire  of  Randal,  hired  to 
Larkin  Brooks,  is  Moses  Jones'. 

[Signed,]  THOS.  WOODS. 

December  29th,  1853." 

The  defendant  received  the  amount  due  for  the  hire  of 
Randal  for  the  year  1853,  after  the  death  of  Moses  Jones — but 
the  ease  does  not  set  out  at  what  time  ;  so  that  point  is  not 
presented  and  the  point  made  is  this,  did  the  cause  of  action 
accrue  at  the  end  of  the  year  1853,  for  which  year  the  slave 
Randal  was  hired,  or  did  it  not  accrue  until  the  demand  in 
July,  1866?  If  the  former  be  the  construction,  the  action  is 
barred  by  the  statute  of  limitations,  if  the  latter  be  the  con- 
struction then  the  action  is  not  barred  by  the  statute.  We 
concnr  with  his  Honor  in  the  opinion  that  the  cause  of  action 
did  not  accrue  until  the  demand. 

It  was  not  the  understanding  that  Woods  should  become  a 
dStor  of  Jones  for  $60  to  be  paid  at  the  end  of  the  year  so  as 
to  impose  on  him  the  duty  of  seeking  his  creditor  and  tender- 
ing the  money,  for  il'  that  had  been  the  understanding,  he 
wonld  have  given  his  promissory  pote. 

As  we  construe  the  instrument,  it  is  evidence  of  an  agree* 
ment,  that  Jones  who  bought  the  slave  before  the  time  for 
which  he  had  been  hired,  had  expired,  should  be  entitled  to 
one-half  of  the  hire,  that  is  one-half  of  the  sum  for  which  he 
was  hired  for  the  year  1858. 

29 
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This  did  not  make  Wood  a  debtor  of  Jones  for  $50.  Sap. 
pose  Larkin  Brooks  had  failed,  and  the  hire  for  1853,  could 
not  by  reasonable  diligence  have  been  collected,  Wood  was 
under  no  obligation  to  pay  one-half  of  the  stipulated  sum  for 
ithe  hire  of  the  slave — and  he  was  under  no  obligation  after  the 
Jiire  was  paid  to  seek  Jones  and  tender  the  amount. 

Our  conclusion  is,  the  cause  of  action  did  not  acx^rue  until  a 
<)emand  and  refusal. 

Ho  error. 

Pee  Ouihah.  Judgment  aflBrmed. 


SARAH  H.  DULA  and  another  v.  ZBPHANIAH  YOUNG  and  a  W, 

CLARK,  Adm'rs.,  &c, 

It  is  prejudicial  to  the  rights  of  the  plaintiffs,  for  the  presiding  Jndge 
on  the  trial  below,  to  charge  the  jury  that  "the  plaintiffs  are  not  en- 
titled to  recover  in  any  event,  and  if  the  issues  were  found  in  their 
favor,  he  would  set  aside  the  verdict,"  and  afterwards  to  submit  the 
issues  to  be  passed  upon  by  the  jury  to  **  say  how  the  matter  waa." 

Where  there  was  an  agreement  between  a  husband  and  wife  that  if  the 
wife  would  join  him  in  a  conveyance  of  a  certain  taract  of  land 
descended  to  the  wife  from  her  father,  she  should  have  another  tract 
in  lieu  of  the  one  so  conveyed :  Hddj  that  when  the  husband  received 
the  money  for  the  land  coi\veyed  as  before  set  out,  he  held  it  upon 
trust  for  his  wife,  and  that  his  estate  became  responsible  therefor. 

Beld further^  that  the  heirs  at  law  of  the  wife  are  entitled  to  the  land 
agreed  to  be  substituted  for  that  of  the  wife,  free  fkt>m  the  incum- 
brance of  the  husband's  debts. 
'  (Smith  V.  Smith,  Winst.  Eq.  80,  cited  and  distinguished  from  this.) 

•Civil  action,  to  recover  a  tract  of  land,  tried  at  tlie  Fall 
'Term,  1873,  of  Wilkes  Superior  Court,  before   his  Honor, 
Judge  Mitchell  and  a  jury. 
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DuLA  et  ok  v^  Young  and  Clark,  Adm'rs.,  <&c. 

The  plaintiffd,  children  and  heirs  at-law  of  John  Wither- 
spoon,  the  intestate  jf  the  defendant,  Clark,  and  his  wife 
Elizabeth,  allege  that  in  1842^  tlieir  ancestor  John  was  seized, 
in  right  of  his  wife,  of  a  tract  of  land,  known  as  the  "  Calloway 
tract,"  which  he  sold,  and  in  order  to  obtain  the  consent  of  his 
wife  to  the  sale,  agreed,  if  she  would  sign  the  deed  conveying 
the  Calloway  tract,  that  he  would  purchase  for  her  the  Elk 
farm  tract,  which  should  be  substituted  for  the  other,  which 
had  descended  to  her  from  her  father.  John  Witherspoon 
took  the  deed  in  his  own  name,  not  mentioning  or  in  any 
manner  attending  to  the  agreement  with  his  wife,  which  was 
not  reduced  to  writing.  Upon  his  death,  his  administrator,  the 
defendant  Clarke,  sold  the  Elk  Farm  tract,  with  his  other  real 
estate,  to  pay  debts,  and  Young,  the  other  defendant  in  this 
action,  became  the  purchaser.  The  plaintiffs  demand  that  this 
agreement  between  their  father  and  mother  should  be  set  up, 
and  that  the  Elk  Farm  tract  should  be  declared  to  be  their 
property,  as  heirs  of  their  mother,  and  not  subject  to  the  pay- 
naent  of  their  father's  debts. 

The  defendants  deny  the  material  allegations  of  the  plaintiffs' 
complaint,  and  rely  upon  the  Statute  of  Frauds  to  prevent 
their  recovery. 

On  the  trial  the  following  issues  were  submitted  to  the  jury : 

1.  Did  John  Witherspoon  enter  into  an  agreement  with  bis 
wife,  Elizabeth,  that  if  she  would  convey  the  Calloway  tract 
of  land,  and  join  him  in  a  deed  therefor  to  Prudence  Calloway, 
the  hcir-at  law  of  William  Howard,  that  she  should  have  the 
Elk  Farm  tract,  (the .same  sought  to  be  recovered  in  this  action,) 
ae  a  substitute  and  in  lieu  thereof,  as  her  own  laud  ? 

2.  If  such  agreement  was  made,  was  there  any  note  or 
memorandum  in  writing  of  the  same  signed  by  the  party  >a 
be  charged  therewith  ?  ^ 

3.  Was  the  consideration  paid  for  the  Calloway  land  to.^obn 
Witberspoooy  and  used  by  him  in  the  payment  of  the  Elk 
Farm  tract  i 

There  was  evidence  tending  to  prove  that  the  contract  of 
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the  Bale  of  the  Calloway  land  by  John  Witherspoon  and  hi& 
purchase  of  the  Elk  Farm  land  was  at  the  same  time.  The 
dates  of  the  deeds  were  as  follows :  the  deed  of  the  Elk  Farm 
land  is  dated  in  February^  1841 ;  the  deed  given  by  himself  and 
wife  for  the  Calloway  tract  is  dated  in  1848,  a  suit  concerning 
the  latter  pending  between  those  dates. 

It  was  conceded  by  plaintiffs  that  there  was  no  evidence  of 
any  contract  in  writing,  and  the  jury  might  find  that  issue  for 
defendants. 

After  the  evidence  had  been  submitted  and  the  argument 
closed,  the  Court  informed  the  jury  that  the  plaintiffs  were 
not  entitled  to  recover  in  any  event ;  and  if  the  issues  were 
found  for  the  plaintiffs,  he  would  set  aside  the  verdict.  After- 
wards his  Honor  said  to  the  jury,  that  they  couM  take  the 
issues  and  pass  upon  them,  and  say  how  the  matter  was. 
Thereupon  the  jury  returned  a  verdict  finding  the  first  issue 
in  favor  of  the  plaintiffs  and  the  second  and  third  in  favor  of 
the  defendants. 

The  plaintififs  then  asked  for  a  new  trial  on  the  third  issue, 
because  the  Court  had  intimated  how  the  jury  should  find  the 
first,  which  motion  was  refused.  The  plaintiffs  then  requested 
that  the  Court  would  declare  the  rights  of  the  plaintiffs  on  the 
facts  admitted  and  the  finding  of  the  jury.  The  Court  re- 
fused, intimating  that  the  plaintiffe  were  entitled  t-o  no  relief 
of  any  sort.     Plaintiffs  appealed. 

Caldwell  and  Smith  cfe  Strong^  for  appellants. 
Folk  and  Armfiddj  CoUina  and  McCorJde^  contra. 

Settle,  J.  Wo  do  not  think  that  the  plaintiff'q  have  had 
i^ir  measure.  After  the  evidence  had  all  been  submitted  and 
ar^ed  to  the  jury,  the  Court  told  the  jury  "that  the  plaintiffs 
wei^not  entitled  to  recover  in  any  event,  and  if  the  issues 
were  found  for  the  plaintiffs  he  would  set  aside  the  ver- 
dict." Afterwards  the  Court  said,  "the  jury  can  take  the 
issues  and  pass  upon  them  and  say  bow  the  matter  was." 
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This  manner  of  sabraitting  the  ksnes  was  calculated  to  throw 
the  jury  off  their  guard  and  to  prejudice  the  rights  of  the 
plaintiilB. 

Why  consider  the  evidence  with  that  care  and  attention 
which  properly  belongs  to  all  jury  trials,  if  their  findings  are 
to  have  no  weight  with  the  Court,  but  are  to  be  set  aside  in 
any  event  ? 

But  even  under  this  unfavorable  charge,  the  jury  havefonnd 
that "  that  John  Witherspoon  did  enter  into  an  agreement 
with  his  wife  Elizabeth,  that  if  she  would  convey  the  Callo- 
way tract  of  land,  and  join  him  in  a  deed  therefor  to  Prudence 
Oalloway,  the  heir-at-law  of  William  Howard,  that  she  should 
have  the  Elk  Farm  tract  (the  same  now  in  suit)  as  a  substitute 
and  in  lieu  thereof,  as  her  own  land." 

s 

And  now  John  Witherspoon  and  his  wife  Elizabeth  both 
being  dead,  the  Elk  Farm  has  descended  to  the  plaintiffs  in 
this  action^  who  are  the  heirs-at-law  of  both  the  said  John  and 
the  said  Elizabeth.  « 

By  act  of  law  the  legal  estate  of  tke  father  and  the  equitable 
estate  of  the  mother  have  united  in  their  children  and  heirs- 
at-law,  so  that  the  lands  are  now  just  where  they  would  have 
been  had  everything  been  done  which  ought  to  have  been 
done  ;  that  is,  if  the  Elk  Farm  had  been  settled  upon  the  wife 
in  lieu  of  her  Calloway  landa.  When  John  Witherspoon  re- 
ceived the  money  for  the  Calloway  lands,  he  held  it  upon  trust 
for  his  wife,  and  his  estate  became  responsible  to  her  for  that 
amount. 

This  was  a  constructive  or  implied  trust,  such  as  is  raised 
between  persons  who  are  brought  together  into  a  relation  im- 
plying confidence,  and  is  embraced  by  the  statute  of  frauds. 
The  authorities  cited  on  the  argument  by  Mr.  Smith,  and 
many  other  cases,  show  that  the  Courts  will  enforce  parol 
agreements  between  the  husband  and  wife,  especially  when  the 
wife  is  not  a  mere  volunteer.  The  demand  of  Elizabeth 
Witherspoon  did  not  rest  upon  the  moral  duty  or  voluntary 
bounty  of  her  husband,  but  having  parted  with  her  own  lands, 
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she  was  entitled  to  say,  I  have  paid  valuable  aonsideniUonj 
there  has  been  the  ntmost  good  faith  on  my  part,  and,  like  any 
other  creditor,  I  must  have  money  or  property  sufficient  to  pay 
my  debt. 

The  case  most  relied  upon  by  the  defendants'  counsel  to  de- 
feat this  view  is  Smith  v.  Smithy  1  Winston  Eq.  30;  but  the 
plaintiffs  here  are  not  seeking  to  have  a  specific  performance, 
as  in  that  case,  so  as  to  be  met  by  the  statute  of  frauds,  but  the 
law  having  cast  the  descent  upon  them,  in  Confederate  phrase^ 
they  only  **^wish  to  be  let  alone.'* 

While  it  was  held  in  Smith  v.  Smithy  that  the  wife  was  not 
entitled  to  a  specific  performance  of  the  contract  between  hef^ 
self  and  husband,  yet  the  Court  says,  "  We  think  the  wife  is 
entitled  under  the  contract  to  the  proceeds  of  her  land  which 
was  sold  in  consequence  of  it,  subject  to  the  interest  which  her 
husband^  as  such,  had  in  the  land,  «  *  *  * 
So  far  as  it  entitles  her  to  the  money  for  which  her  land  was 
sold,  the  contract  must  be  cc^sidered  in  this  Court  as  having 
been  executed  at  the  time  when  the  price  of  the  land  was  re- 
ceived by  her  husband." 

The  pleadings  show  that  the  Elk  Farm  has  been  sold  upoa 
the  petition  of  the  defendant  Clarke,  the  administrator  of  John 
Witherspoon,  to  pay  debts,  and  that  the  sale  has  been  reported 
to  Court,  but  that  it  has  not  been  confirmed,  "  and  that  the 
order  of  sale  was  made  without  preji.dice  to  the  plaintiffs' 
claim." 

We  declare  our  opinion  to  be,  that  the  plaintiflfs  are  entitled 
to  the  lands  in  controversy,  free  from  the  demands  of  Clark^ 
the  administrator,  and  all  who  claim  under  him. 

Let  this  be  certified,  to  the  end  that  the  Superior  Court  may 
proceed  according  to  law* 

Judgment  reversed  and  case  remanded. 

Feb  Curiam*  Judgment  reversed. 
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W.  W.  WOODI^IN  V,  GEORGE  BEACH  and  others. 

When  the  allegations  in  the  complaint  upon  which  it  is  sought  to  set  up 
injunctive  relief,  are  fully  met  by  the  answer,  the  restraining  order  first 
issued  will  be  set  aside,  and  an  injunction  until  the  hearing  refused. 

Motion  to  set  aside  a  restraining  order,  heard  by  Hetiry  */., 
at  Chambers  in  BuNooiiBE  county,  26th  day  of  August,  1873. 

The  plaintiflF  in  his  complaint,  demanded  that  the  defendants 
should  be  enjoined  from  selling  certain  lands  under  the  pro- 
visions of  a  deed  in  trust,  alleging  irreparable  injury,  and  on 
the  4th  of  August  obtained  a  restraining  order  until  the  26th 
of  the  same  month,  when  the  defendants  were  summoned  to 
appear.  The  defendants  appeared  and  answered,  and  his  Honor 
refused  to  continue  such  restraining  order  to  the  hearing;  from 
which  judgment  plaintiff  appealed. 

McCorkle  <&  Bailey,  for  appellant. 
e/*.  77.  Merrinum^  contra. 

Rbade,  J.  We  agree  with  his  Honor  that  the  injunctive 
relief  set  up  in  the  complaint  is  fully  met  by  the  answer. 

There  was,  therefore  no  error  in  setting  aside  the  restraining 
order  and  refusing  the  motion  to  grant  an  injunction  until  the 
hearing. 

This  will  be  certified  to  the  end  that  the  parties  may  proceed 
as  they  may  be  advised. 

Per  Curiam.  Judgment  accordingly. 
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J.  FRONEBERGER,  Adm'r.  v.  JOHN  G.  LEWIS,  Adm'r. 

It  is  against  the  policy  of  the  law  to  allow  an  Administrator  to  buy  at 
bis  own  sale.  And  when  he  does  so,  those  interested  have  their  elec- 
tion to  treat  the  sale  as  a  nullity  and  set  it  aside,  or  to  let  the  sale 
stand  and  demand  a  full  price. 

When  the  Judge  below  does  not  find  the  facts  upon  which  he  overruled 
the  defendant's  exceptions,  and  the  defendant  not  having  requested 
him  to  find  such  facts,  this  Court  will  remand  the  case  that  the  facts 
may  be  fotmd  either  by  his  Honor,  or  in  a  case  under  the  Code. 

{Ryden  t.  Jones^  1  Hawks,  cited  and  approved.) 

(3iviL  ACTION,  tried  at  Fall  Terra,  1873,  of  Gaston  Saperior 
Court,  before  his  Honor,  Judge  Logan. 

The  facts  necessary  to  an  understanding  of  the  points  decided 
in  this  Court,  are  fully  set  out  in  the  opinion  of  Justice  Heads. 

Upon  the  return  of  the  report  of  the  referee  both  plaintiff 
and  defendant  excepted  to  the  same.  And  from  the  judgment 
of  the  Court  overruling  certain  of  his  exceptions,  the  defend- 
ant appealed. 

Schenck^  for  appellant. 

J,  H.  Wilson  and  M.  A.  MoorCy  contra. 

Eeade,  J.  The  defendant  appealed  from  the  order  over- 
ruling his  own  exceptions  and  from  the  order  allowing  one  of 
the  exceptions  of  the  plaintiff.  We  will  first  consider  the  order 
allowing  the  plaintiff's  exception. 

As  preliminary  we  remark,  that  the  finding  of  the  facts  by 
his  Honor  are  conclusive  upon  us.  We  cannot  review  him. 
We  review  only  his  legal  inferences. 

The  facts  as  to  the  plaintiff's  exception  are,  that  the  defend- 
ant, as  administrator,  obtained  license  from  the  proper  Court 
to  sell  the  real  estate  of  his  intestate  to  pay  debts,  and  that  at 
the  sale  he  bought  the  land  for  $705^  which  was  worth  $2,000. 

It  is  against  the  policy  of  the  law  to  allow  an  administrator 
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to  bny  at  his  own  sale.  And  when  he  does  so,  those  interested 
have  their  election  to  treat  the  sale  as  a  nullity — in  this  case  to 
have  the  sale  set  aside  and  a  new  sale  ordered — or  to  let  the 
sale  stand,  and  demand  a  foil  price.  JRyd^n  v.  Jones,  1  Hawks, 
497.  The  latter  course  was  pursued  here.  We  agree  with 
his  Honor  in  allowing  the  plaintifTs  exception. 

There  were  seven  exceptions  filed  by  the  defendants,  involv- 
ing both  facts  and  law.  His  Honor  overruled  the  exceptions ; 
but  found  no  facts  which  enables  ub  to  see  whether  he  decided 
the  law  right  or  wrong.  If  he  had  stated  the  facts  upon  which 
he  overruled  each  of  the  defendant's  exceptions,  plainly  and 
briefly,  as  he  did  the  facts  upon  which  he  allowed  the  plaintiff's 
exception,  we  would  have  no  difficulty.     But  this  is  not  done. 

Upon  the  announcement  of  his  Honor's  decision  overruling 
the  defendant's  exceptions,  if  the  defendant  desired  the  facts 
to  be  found  by  his  Honor,  he  ought  to  have  said  so  ;  and  then, 
ii  his  Honor  had  refused  to  find  and  state  the  facts,  the  defend- 
ant ought  to  have  excepted  on  that  account,  and  made  that 
refusal  the  basis  of  his  appeal;  and  then  we  would  declare  that 
there  was  error  in  refusing  to  find  and  state  the  facts,  and 
remand  the  case,  in  order  that  the  facts  might  be  found  and 
stated.  The  defendant,  however,  did  not  pursue  that  course, 
but  appealed  generally,  without  any  specific  exception  upon 
which  he  appealed,  and  so  he  has  left  us  at  sea  as  much  as  his 
Honor  has.  This  might  have  been  remedied  if  the  counsel  in 
the  case  made  for  this  Court  had  plainly  and  briefly  stated  the 
facts  bearing  upon  each  exception. 

But  the  case  states  no  facts  bearing  upon  any  one  of  the 
exceptions,  but  refers  tjs  '*  to  the  testimony  and  exhibits  taken 
before  the  referee,  the  record  of  the  case,  the  report,  the  excep- 
tions and  the  decree."  As  there  are  only  seventy  pages  of 
these,  it  would  not  be  impossihle  for  us  to  consult  the  refer- 
ences ;  but  the  Constitution  forbids  us  to  do  so.  "  No  issue  of 
fact  shall  be  tried  in  this  Court."  It  might  conform  to  strict 
practice  to  affirm  what  his  Honor  did ;  because  there  is  no 
specific  exception  to  what  he  did  showing  error.    But  the 
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anioonU  are  large,  and  the  practice  not  very  well  settled,  and 
lij^ht  be  done.  We  therefore  remand  the  case,  that 
la;  t>e  stated  upon  which  each  oue  of  the  defe:)iiant*8 
was  overruled.  This  may  be  done  bj  his  Honor, 
e  nnder  the  Code. 

lot  want  the  teGtimony ;  because  to  that  we  are  for- 
look ;  but  the  /ads.  State  the  facts  applicable  to 
tion,  from  which  the  Judge  drew  the  legal  inlurcnce 
ht  to  be  overruled,  just  as  he  Btatcd  the  facts  opon 
Howed  thcplaintifl''s  exception. 
be  certified  and  the  caase' remanded. 

ciAU.  Judgement  accordingly. 


I.  AUSTIN,  County  Treamrer,  e.  HENRY  T.  CLARKE 

B  of  practice  and  procedure  as  to  ame-ndtaenta  and  continn- 
iog  on  a  trial  In  tbe  Court  below,  ere  in_tlie  discretion  of  the 
Judge,  from  wJiosc  judgment  thereon  there  is  no  appeal. 
.  138. 

jrioiT,  motion  to  file  an  amended  answer,  tried  by 
at  the  Fall  Term,  1873,  of  the  Superior  Court  of 
s  Ct)unty. 

intift',  Treasurer  of  Edgecembe  County  sued  the  de- 
be  former  Chairman  of  the  Court  of  Fleas  and 
36sion8  of  that  county,  for  the  balance  of  a  tand  in 
belonging  to  tlie  county.  Defendant  answers  the 
and  the  plaintiff  demurred  to  tbe  answer.  Ills 
tained  the  demurrer,  whereupon  the  plaintiff  moves 
ent,  and  dutendant  moves  for  time  to  file  amended 
The  plaintifi's  motion   is  refnscd  and  time  given  to 

lis  judgment  plaintiff  appealed. 
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BaiUe  cfe  Son^  for  appellant. 
No  counsel  contra  in  this  Court. 

Bynum,  J.  The  C.  C.  P.  invests  the  Court  with  ample 
powers,  in  all  questions  of  practice  and  procedure,  both  as  to 
amendments  and  continuances,  to  be  exercised  at  the  discretion 
of  the  Judge  presiding,  who  is  presumed,  best,  to  know  what 
orders  and  what  indulgence  will  promote  the  ends  of  justice,  in 
each  particular  case-  With  the  exercise  of  this  discretion,  we 
cannot  interfere,  and  it  is  not  the  subject  of  appeal.  C.  C.  P., 
sec.  133. 

There  is  no  error. 

Peb  Curiam.  Judgment  affirmed. 


ISAAC  JARRATT  and  others,  Adm'rs.  v.  H.  P.  MARTIN. 

The  surety  on  a  bond  is  entitled  to  all  thB  legal  and  equitable  defences 
to  which  his  principal  is  entitled,  which  attached  to  or  was  connected 
with  the  debt,  evidenced  by  such  bond.  And  it  is  competent  for 
such  surety  to  introduce  any  evidence  tending  to  set  up  such  defence ; 
for  instance,  to  prove  a  set  off  or  counter-claim  contracted  in  reference 
to  the  debt  sued  upon. 

CrviL  AirrioN,  to  recover  the  amount  of  a  bond,  tried  before 
Cloudy  e/i,  at  Spring  Term,  1873,  of  the  Superior  Court  of 
Yadkin  county. 

The  action  was  originally  commenced  against  T.  S.  Martin 
and  the  present  defendant,  who  was  his  surety  upon  the  fol- 
lowing bond,  the  basis  of  the  present  suit : 

'*  On  the  first  day  of  November  next,  we  promise  to  pay  R. 
C.  Puryear  four  thousand  dollars,  it  being  the  purchase  money 
for  a  tract  of  land,  and  has  nothing  to  do  with  any  other  deal- 
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ing  between  us,  for  value  received.    Witness  our  hands  and 
seals,  Sept.  28th,  1852."    And  signed  * 

T.  S.  MARTIN, 
H.  P.  MARTIN. 

T.  S.  Martin;  the  principal  in  the  foregoing  bond,  having 
filed  his  petition  and  been  adjudged  a  bankrupt  a  short  time 
before  the  commencement  of  this  action,  at  a  subsepuent  term 
it  was  discontinued  as  to  him  upon  the  suggestion  of  his  bank- 
ruptcy and  continued  against  the  defendant,  H.  P.  Martin, 
alone.     The  execution  of  the  bond  was  nut  denied. 

On  the  trial,  the  defendant  offered  to  prove  by  T.  8.  Martin, 
that  at  the  time  the  bond  was  given,  the  plaintiffs'  intestate, 
the  obligor,  was  largely  indebted  to  him,  T.  S.  Martin,  the 
principal  therein,  and  that  it  was  agreed  between  them  that 
the  indebtedness  should  go  as  a  payment  on  the  land,  and  the 
balance  was  to  be  paid  by  him,  by  lifting  debts  against  plain- 
tiffs' estate ;  and  that  he  did  lift  debts  by  direction  of  said  in- 
testate to  an  amount  larger  than  the  bond.  The  plaintiffs' 
counsel  objected  to  the  introduction  of  this  testimony,  and  his. 
Honor  excluded  it. 

Defendant  then  offered  to  prove  by  the  same  witness,  that 
the  bond  had  been  fully  paid  off  by  him,  and  that  the  intestate 
had  so  acknowledged  and  had  promised  to  deliver  up  the  bond 
upon  the  first  convenient  opportunity.  To  this  evidence  the 
plaintiffs  likewise  objected,  and  the  Court  ruled  it  out. 

Defendant  offered  to  prove  by  another  witness,  several  notes 
given  by  the  intestate  to  the  said  T.  S.  Martin,  some  prior  and 
some  subsequent  in  date  to  the  bond  sued  on,  and  which  was 
B2t  forth  in  the  answer  as  payments  and  counter-claims.  This 
evidence  was  also  objected  to  by  plaintiffs,  on  the  ground  that 
these  notes  had  been  surrendered  by  said  T.  S.  Martin  in  his 
schedule,  and  had  passed  to  his  assignee  in  bankruptcy.  De- 
fendant offered  to  prove  by  the  assignee,  that  T.  S.  Martin  had 
surrendered  these  notes  to  him,  subject  to  a  settlement,  by 
deducting  the  amount  of  the  bond,  now  in  suit,  from  the 
amount  of  the  note  so  surrendered,  and  that  the  assignee  ac- 
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cepted  them  and  holds  them  with  that  nnderstanding  at  this 
time.  To  this  plaintiffs  again  objected,  and  his  Honor  rejected 
the  testimony. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  ftill 
amount  of  the  bond,  less  the  credits  indorsed.  Judgment  iu 
accordance  with  the  verdict,  from  which  defendant  appealed. 

McCorMe  cfc  Bailey  and  Armfield^  for  appellants. 
Brown  and  Batchelor  &  Son,  contra. 

Reade,  J.  There  is  no  doubt  of  the  general  principle,  that 
the  defendant,  H.  P.  Martin,  who  is  surety  in  the  bond 
sued  on,  is  entitled  to  all  the  legal  and  equitable  defenses  to 
which  his  principal,  T.  S.  Martin,  was  entitled,  which  attached 
to  or  was  connected  with  the  debt  sued  on  ;  for  instance,  to  all 
payments  endorsed  and  to  all  set  offs  and  counter  claims. 
Whether  he  would  be  entitled  to  the  benefit  of  any  inde- 
pendent claim  of  his  principal  against  the  creditor,  as  for 
instance,  a  bond,  so  that  his  principal  could  not  assign  it  to 
another,  is  not  necessary  to  be  decided  in  this  case. 

If,  therefore,  the  defendant  can  prove  what  he  proposed  to 
prove,  that  his  principal  had  claims  against  the  creditor,  which 
were  contracted  with  reference  to  the  bond  sued  on,  or  which 
were  agreed  to  be  in  liquidation  in  whole  or  in  part,  it  is 
clearly  competent  for  him  to  do  so.  This  proposition  would 
probably  not  be  denied  if  it  stood  alone ;  but  it  is  objected 
that  when  the  principal  debtor  went  into  bankruptcy,  he  listed 
the  claims  which  he  had  against  the  plaintiff,  and  thereby  they 
were  assigned  to  the  assignee  in  bankruptcy  by  operation  of 
law,  and  will  have  to  be  paid  by  the  plaintiff  to  the  assignee. 
We  suppose  this  would  not  be  so  even  if  they  were  listed  by 
the  bankrupt  without  an  express  saving  of,  or  reference  to  the 
rights  of  the  plaintiff;  but  certainly  it  is  not  so,  if,  as  the  de- 
fendant offered  to  prove,  they  were  rendered  in  bankruptcy 
wiih  express  reference  to,  and  ratification  of,  the  plaintiff's 
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claim  against  the  bankrupt.  In  which  case  the  assignee  in 
bankraptcj  wonld  take  the  claims  cum  onert. 

From  what  has  been  said  it  will  be  seen  that  the  assignee  in 
bankruptcy  onght  to  be  a  party,  because  the  plaintiff  oogfat 
not  to  be  put  to  the  risk  of  allowing  the  claims  to  the  defen- 
dant, and  having  to  pay  them  to  the  assignee  in  bankruptcy. 

The  question,  as  to  the  competency  of  the  bankrupt  to 
testify  as  to  transactions  between  him  and  the  deceased 
creditor,  Puryear,  is  not  necessary  to  be  decided  now,  and  will 
probably  not  arise  on  the  next  trial. 

There  is  error. 

Per  Curiam.  Venire  de  novo. 


STATE  on  the  relation  of  STEPHEN  LASSITER  and  others  v.  JOHN 

R.  PHILLIPS  and  others. 

A  defendant  who  offers  himself  as  a  witness  in  his  own  behalf,  may  l>e 
asked  if  he  has  not  disposed  of  his  property  so  as  to  avoid  the  pay- 
ment of  any  recovery  in  the  action  then  being  tried ;  and  if  since 
such  disposal  he  has  not  been  engaged  in  selling  the  same  property, 
and  his  answers  are  proper  subjects  for  comment  before  the  jury. 

It  is  also  competent  to  ask  such  witness  if  he  had  not  gone  to  New  York 
to  consult  a  fpiritualist  in  regard  to  the  money,   the  subject  of  the 
present  controversy. 
{Niehah  v.  Pool^  2  Jones  28,  cited  and  approved.) 

Civil  achon,  on  the  official  bond  of  the  County  Treasurer 
of  Lenoir  County,  tried  before  RusaeUy  t/.,  at  the  Spring 
Term,  1873,  of  the  Superior  Court  of  Grbbnb  County  to  which 
Court  it  had  been  removed  upon  affidavit. 

The  following  are  the  substantial  facts  as  sent  up  with  the 
record  : 

The  only  question  was  whether  or  not  one  "W.  H.  N.  Hun- 
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ter,  Sheriff  of  said  County  of  Lenoir,  on  the  3d  day  of  Jnly, 
1871,  paid  over  to  said  treasurer  the  sum  of  $3,050  of  the  funds 
of  said  county. 

The  plaintiffs,  to  prove  that  said  money  had  been  paid  as 
alleged,  introduced  in  evidence  a  receipt  of  said  date  and  for 
said  sums,  purporting  to  be  signed  by  said  treasurer,  and  also 
a  witness  who  swori3  that  the  said  signature  was  in  their  opin- 
ion that  of  said  treasurer. 

Powell,  the  Treasurer,  died  some  twenty  days  after  the  3d 
of  July,  1871^  Defendants,  to  prove  that  the  signature  was 
not  genuine,  introduced  one  Cox  who  swore  that  he  did  not 
know  the  handwriting  of  Powell  until  he  examined  it  after 
Powell's  death  and  after  this  controversy  began, — that  he  then 
looked  at  several  signatures  and  writing  which  were  shown  to 
him  as,  and  believed  by  him  to  be  Powell's,  that  from  this 
comparison  he  had  formed  his  opinion  ;  that  his  examinations 
were  made  with  reference  to  this  controversy.  Court  held 
that  witness  was  not  qualified  to  express  an  opinion  as  to  the 
hand-writing.    Defendant  excepted. 

Defendant  Wadsworth  was  introduced  and  Examined  by  de- 
fendant. On  cross-examination  plaintiff  asked  him  if  he  has 
not  disposed  of  his  property  so  as  to  avoid  a  judgment  in  this 
action.  To  this  question  defendant  objected.  Court  admitted 
the  question,  saying  that  it  was  a  collateral  impeaching  ques- 
tion and  that  plaintiff  would  be  concluded  by  the  answer. 
Defendant's  excepted. 

Wadsworth  in  answer  to  the  question  said  that  he  had  re- 
cently sold  most  of  his  property ;  that  he  had  sold  his  stock  of 
goods  to  his  brother-in-law  and  remained  in  possession  thereof, 
selling  as  agent ;  that  he  sold  out  because  trade  was  dull,  but 
that  be  did  not  sell  to  avoid  a  judgment.  In  arguing  to  the 
jury  the  plaintiff's  counsel  criticised  Wadsworth's  statement, 
contending  that  it  was  false  and  using  it  to  attack  the  witness 
and  to  impeach  his  testimony,  when  defendant's  counsel  inter- 
rnpted,  objecting  to  this  argument  on  the  ground  that  plaintiff 
was  bound  by  the  witness'  reply.    The  Court  allowed  the 
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counsel  to  proceed  with  his  argument.  Defendants  excepted 
This  witness,  Wadsworth,  was  also  asked  by  plaintiff  on 
cross-examination,  if  he  had  not  gone  to  New  York  and  con- 
sulted a  spiritualist  to  find  out  about  the  money.  Question 
objected  to  by  defendants  on  the  ground  that  it  was  irrelevant 
and  tended  to  ridicule  the  witness  and  prejudice  the  case  with 
the  jury.  Objection  overruled  by  the  Court  on  the  ground 
that  it  went  to  the  credit  of  the  witness  and  was  theiefore  com- 
petent as  a  collateral  impeaching  question.  Defendant's  ex- 
cepted. 

On  the  trial  it  became  material  for  the  plaintiff  in  order  to 
support  a  statement  of  one  of  his  witnesses  to  show  that  a 
county  order  for  payment  of  a  pauper's  coflSn  was  considered 
and  treated  by  the  officials  of  Lenoir  County  as  a  "  poor  order," 
and  that  this  was  so  in  July,  1871.  For  this  purpose  plaintiff 
introduced  a  witness  who  said  that  he  had  been  a  member  of 
the  Board  of  Commissioners  since  September,  1872  ;  that  he 
did  not  know  of  his  own  knowledge  what  the  custom  was  be- 
fore that  time,  but  that  since  he  went  in  office  the  Board  had 
made  no  change  of  the  rules  and  customs  existing  before  that 
time,  and  that  so  far  as  he  knew,  a  coffin  order  was  always 
looked  upon  and  recognized  and  treated  as  a  "  poor  order." 
This  evidence  was  objected  to  by  defendants  but  admitted  by 
the  Court.   •Defendants  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs.  Judg- 
ment in  accordance  therewith  ;  from  which  judgment  defend- 
ants appealed.' 

Smith  cfe  Strong y  for  appellants. 
Fair  cloth  <&  Granger^  contra. 

^  Peaeson,  C.  J.    1.  The  ground  taken  in  regard  to  a  com- 
parison of  hand-writing  was  yielded  on  the  argument. 

2.  The  defendant  Wadsworth,  as  we  must  infer,  had  im- 
peached the  genuineness  of  the  receipt,  and  it  was  relevant  to 
ask  him  if  he  had  not  conveyed  away  his  property,  for  it 


JANUARY  TEEM,  187, 


Statb  ex  rel.  Lasbiteh  ct 


tended  to  ehow  an  apprehension  on  his  par 
would  be  established. 

3.  The  "white  washing"  given  by  Wri 
that  he  had  transferred  most  of  his  prope 
stock  of  goods,  to  his  brother-in-law,  "bill 
possession,  seUing  as  agent"  was  a  proper  s 
to  the  jury. 

The  objection  is,  this  being  a  collateral  im 
cannot  be  "  pushed  "  any  further  than  the  a 
be  taken  as  conclusive — that  is  true,  so  far  i 
to  contradict,  for  it  might  lead  to  endless  in 
eral  matter.  But  we  have  never  understoo 
clnde  comment  upon  the  manner  of  the  wil 
tates  and  evinces  embarrassment,  or  upon 
bo  inconsistent,  and  an  attempt  to  gloss  ov 

4.  We  can  see  no  objection  to  the  questi< 
had  not  gone  to  New  York  and  consulted  a 
out  about  the  money?"  It  tended  to  sSio' 
had  donbts  about  the  genuineness  of  the  r 
pressed  with  the  neecssity  of  invoking  fart 
subject.  So,  it  was  not  irrelevant;  and 
have  had  the  effect  of  exposing  the  witness 
he  offered  himself  for  a  witness  in  his  own 
to  let  the  jnry  be  informed  of  all  of  the  snr 
enable  them  to  pass  upon  his  credit. 

5.  Id  regard  to  the  cost  of  the  coffin  fo 
"  poor  order  "  ^8uppoaing  it  to  have  been  a 
ioqniry)  it  would  seem,  to  be  almost  a  eelf-e' 
and  the  statement  of  the  witness,  that  "  he  1 
of  the  Board  of  Commissioners  since  Sept 
when  he  came  into  office,  it  was  the  rule 
Board  to  treat  the  cost  of  the  coffin  of  a 
order,  and  that  this  waa  deemed  a  raattei 
say  change  in  the  rnles,"  certainly  did  tom 
had  been  the  rnle  in  July,  1871.  This  i 
fixedness  in  the  rules  and  castoms  of  a  Boi 
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ers,  is  whollj^  unlike  the  instance  of  tenancy  at  one  date,  not 
being  evidence  of  tenancy  at  a  prior  date.     So,  Nichols  v. 
Pooly  2  Jones  23,  cited  on  the  argument  has  no  application. 
No  error. 

Per  Cubiam.  Judgment  aflSrmed. 


LAWRENCE  J.  HAUGHTON  v.  THE  COMMISSIONERS  OF  JONES 

COUNTY. 

The  provision  of  sec.  6,  (7,)  Art.  V.  of  our  State  Constitution,  restrain- 
ing County  Commissioners  from  levying  a  tax  more  than  double  the 
amount  of  the  State  tax,  does  not  apply  to  taxes  levied  to  pay  debts 
against  the  County  existing  at  or  before  the  adoption  of  the  Consti- 
tution. 

{Street  v.  Commissianers  of  Craven,  this  terra ;  Simmons  v.  WUsonj  66  N. 
C.  Rep.  336 ;  University  Bailroad  Co.  v.  Holden,  68  N.  C.  Rep.  410, 
cited  and  approved.) 

Civil  action,  to  enjoin  defendants  from  levying  certain 
'taxes,  heard  before  his  Honor,  Judge  Clarke  at  Spring  Term, 
1873,  of  Jones  Superior  Court. 

Upon  the  application  of  the  plaintiff,  Judge  Watts,  at 
Chambers,  granted  an  injunction  against  the  defendants, 
restraining  them  from  levying  more  taxes  than  two  dollars  on 
the  poll,  and  two  dollars  on  the  three  hundred  dollars  worth  of 
real  estate. 

At  Spring  Term,  1873,  the  case  coming  up,  upon  the  com- 
;plaint,  answer  and  proofs,  the  Court  found  the  following  facts: 

That  the  defendants  levied  for  the  year  1872,  for  county 
-purposes,  a  tax  of  $1.05  on  the  $100  valuation  of  proper^, 
:and  $3,15  on  the  poll ;  and  that  2&|  cents  thereof  on  the  $100 
valuation  of  property  and  85  cents  on  the  poll  were  levied  for 
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carreot  expenses,  and  the  residue  tht 
and  to  be  applied  to  the  pftjment  of  ( 
to  the  adoption  of  the  present  Stntc  0 
the  defendants  siihBeqnently  and  in  th 
further  tas  of  SO  cents  on  the  $100  vain 
obedience  to  and  for  the  paj'ment  of  two 
danius  upon  judgments  previonsly  obtai 
tracted  prior  to  the  adoption  of  the 
ftmountiog  in  the  aggregate,  with  costs  of 
and  that  $1,500  of  said  tax  levy,  was  1( 
the  pnrpose  of  building  a  bridge  in  said 
of  levying  said  tax  having  been  previoosl; 
vote  of  the  people  of  said  county,  a  mt 
proved  and  voted  for  said  tax.  It  was  al 
said  tax  was  levied  and  used  to  repair  i 
had  almost  become  impassable;  that  th< 
of  the  property  of  said  cunnty  is  about  $( 
plaintiff  is  a  resident  of  Jones  county. 

Hia  Honor  thereupon  ordered,  that  the 
vacated  and  dissolved.   From  which  order 

Houghton^  for  appellant. 
Lehrtiati,  contra. 

R&ADE,  J.  It  is  true,  as  contended  for 
as  a  general  mle,  the  Count;  Commiasio 
county  purposes,  a  tax  more  than  double 
Art,  v.,  sec.  7.  But  that  provision  was  i 
to  taxes  laid  to  pay  debts  existing  at  the 
of  the  GonatitutioD.  And  if  it  had  been 
have  been  in  conflict  with  the  Constitntion 
as  impairing  the  obligation  of  contracts 
aionert  of  Urofoen  CotaUy,  at  this  term. 
66  N.  0.  R,,  336 ;  Vtiiverstiy  Railroad 
R.,  410, 

The  excess  of  taxation  complained  of  i 
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f^/w  ^,   A '.  --A  f ,  f  -  T  K  *.  y,  C  -  Rc3^i».k^  •!  *. 


v^  V/  p*y  dfcoU  *r%'jit'f*^  prior  t>  r£»e  4(i->p:Ios  of  :1c  C:::*:!- 

Th*;  Uz  lh^\tA  Vj  h'*VA  %  br>Jge.  ie,  ;n  exc-ess  of  lie  !::::1:. 
wa*  itkUf'Oju<A  hr  a  voV.-  c4  the  ^.-^^Wf-ed  voters  cf  iLe  cviTiTirv. 
at  an  i:U'j^MfU  hhA  fjt  that  pfjq>:«^,  and  tilU  under  Cvd^  Ar^ 
VJL,  H;^«.  5  and  7- 

For  thr^;  rezhOUB  we  tliink  the  regtrainicg  order  wasproper!v 
MutnUA  and  the  inj unction  refitfeeJ. 

We  have  not  ovcrh>^/ked  the  fact  that  tlie  complaint  does  no: 
^Wti^a  the  probability  of  irreparable  injnrj  or  the  insolvencv 
of  tlie  d<;fendantfe. 

Nor  the  fact  alleged  in  the  answer  that  every  other  tax  payei 
in  the  county  has  paid  hig  taxes  except  the  plaintiffl 

There  i»  no  error.    Tiiia  will  be  certified, 

• 

Pick  Cueiam.       ,  Judgment  ajffirracd. 


(J.  DOWD,  Adra'r.  t).  THE  N.  C.  RAILROAD  COMPANY. 

Tho  value  of  a  note,  payable  on  the  Ist  day  of  January,  1866,  in  Con- 
federate money,  given  for  the  hire  of  slaves  for  the  year  1865,  is  tlio 
vahio  of  iiuch  liire  for  the  term  of  hiring,  although  the  slaves  were 
onmncipatod  during  the  time.  Such  contract  bears  interest  from  1st 
<lay  of  January,  1866. 

(ir<Hw(^rt  V.  Shufrr^  Phil.  Rep,  200:  Alejyxnder  v.  CoiimisHoneri  of  Me- 
Ihin^n  (>>.,  67  N,  V.  Rep.  880;  mchoh  ^.  Pool,  2  Jones  23,  cited  and 
»pprt>ved. 

Oivii.  ACTION,  to  recover  of  defendants  certain  notes,  tried  at 
the  July  (Si)ocial)  Term,  1878,  of  the  Superior  Court  of  Meck- 
LKKnrRG,  before  his  Honor,  Judge  Moore, 

Tho  following  is  one  of  the  notes,  (the  other  being  similar.) 
u)H>n  which  this  action  is  founded: 
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"No.  23.  Office  of  the  N.  C.  Rau^road  Company, 

'Company  Shops,  January,  let,  1865. 

On  the  first  day  of  January,  1866,  the  North  Carolina  Rail- 
road Company  promises  to  pay  to  Dr.  R.  C.  Jenkins,  or  order, 
three  thousand  six  hundred  dollars,  for  hire  of  the  following 
hands,  to  wit :  Stout,  Jerry,  John  and  Horace,  for  the  year 
1865  ;  and  the  said  Railroad  Company  agrees  to  furnish  to  each 
of  said  hands  the  usual  clothing  to  hired  hands — two  pair  of 
shoes,  one  hat,  one  blanket,  or  substitutes,  payable  in  Confed- 
erate mon^y,  without  interest,  at  the  Company's  oflSce. 

Witness  the  hand  and  seal  of  the  President  of  the  Company 
$3,600.  THOS.  WEBB,  President.  [Seal.] 

The  defendant  does  not  deny  tlie  execution  of  the  note,  but 
in  the  answer  alleges  a  wiJlingness  and  ability  to  pay  accord- 
ing to  its  tenor — at  the  office  of  the  Company  in  Confederate 
money. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$1,162,  of  which  $800  was  principal,  under  the  charge  of  tlie 
Court,  that  he  was  entitled  to  recover  the  value  of  the  services 
o{  the  slaves  for  the  term  of  hiring.  Defendant  moved  for  a 
new  trial ;  motion  refused.     Judgment  and  appeal  by  defendant 

Wilson  c&  Son  and  JS.  JBarrinqeTy  for  appellant. 
Va7ice  and  BurweU  and  Dowdy  contra. 

Reade,  J.  If  Confederate  money  had  been  in  existence  as 
a  circulating  medium  Ist  of  January,  1866,  when  the  note 
matured,  the  defendant  had  the  privilege  of  paying  it  off  in 
that  currency,  by  the  very  terms  of  the  note  itself. 

As  there  was  no  such  currency  when  the  note  matured,  if 
the  consideration  had  been  Confederate  money  loaned,  then 
the  plaintiff  would  have  been  entitled  to  recover  the  valiie  of 
the  Confederate  money  at  the  date  of  the  contract,  viz :  at  the 
date  of  the  note.  As  the  consideration  was  not  Confederate 
money,  but  was  for  the  hire  of  slaves  for  the  jear  1865,  viz : 
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a  thing  or  property,  then  the  value  of  the  property  at  the  time  of 
the  contract  is  the  standard ;  or,  to  nse  the  language  of  the 
statute,  ^'  the  value  of  the  contract  in  present  currency  is  the 
standard.''  That  must  be  understood  to  mean  in  this  case  the 
value  ot  the  hire  of  the  slaves  for  the  term  of  hiring,  viz:  du- 
ring the  year  1S65,  and  this  although  the  slaves  were  emanci- 
pated in  the  meantime.     Woodfin  v.  Sluder,  Phil.  Rep.  200. 

The  other  points  are  not  material.  It  was  not  necessary 
that  the  plaintiff  should  have  demanded  payment  at  the 
defendant's  office,  because  if  any  demand  would  have  been 
necessary  tinder  any  circumstances,  here  the  case  shows  that  it 
would  have  amounted  to  nothing^,  fur  the  defendant  insisted 
then,  and  insists  now,  that  he  had  the  right  to  pay  the  bond  in 
Confederate  money,  which  was  worthless  y  and  he  now  brings 
the  Confederate  money  into  Court,  which  he  says  he  set  apart 
and  has  always  kept  for  that  purpose — showing  that  a  demand 
would  have  been  useless.  And  furthermore,  if  a  note  be  pay- 
able at  a  particular  time  and  place,  a  demand  at  the  time  and 
place  need  not  be  averred  or  proved.  It  is  otherwise  if  it  be 
payable  on  demand  at  a  particular  time  and  place.  Alexander 
v.  Commusioners  of  McDowell,  67  N.  C.  R.  330 ;  Nichols  y. 
Fool,  2  Jones  R.  23. 

Interest  is  to  be  calculated  on  the  value  of  the  contract  fro» 
1st  January,.  1866,  when  the  note  matured. 

So  error. 

Per  Cubia^l  Judgment  affirmed. 


J 
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DAVID  MOORE  v,  W.  H.  EDMISTON. 

To  vitiate  and  avoid  a  verdict,  it  must  appear  upon  the  record  that  un- 
due influence  was  brought  to  bear  on  the  jury.  All  other  circum- 
stances of  suspicion  address  themselves  exclusively  to  the  discretion 
of  the  presiding  Judge,  in  granting  or  refusing  a  new  trial,  which 
discretion  is  not  a  proper  subject  of  review  by  this  Court. 

To  give  parties  the  benefit  of  the  provision  of  sec.  299,  C.  C.  P.  allow- 
ing an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the  pre- 
nding  Judge  should  put  upon  the  record  the  matters  inducing  the 
order,  so  that  this  Court  can  see  whether  the  order  presents  a  matter 
of  law  which  is  a  subject  of  review,  or  matter  of  discretion  which 
is  not. 

{StaUY.  Miller y  1  Dev.  &  Bat.  500;  State  v.  Tilghman^  11  Ired.  573; 
Ktchangeof  Columbia  v.  Tiddy^  67  N.  C,  Rep,  169;  Love  v,  Mjody^ 
68  N,  C,  Rep,  200 ;  Vest  v.  Cooper^  Ibid,  131,  cited  and  approved,) 

Civil  action",  tried  at  Spring  Term,  1874,  of  the  Supc^rior 
Court  of  Caldwell  county,  before  his  Honor,  MitchelL  T, 

The  jnry  rendered  their  verdict  in  favor  of  the  defendant 
npon  all  the  issues  submitted.  Plaintiif  moved  for  a  new  trial, 
which  his  Honor  granted  for  the  reason,  that  after  the  case  had 
been  given  to  the  jury  and  they  had  retired  to  make  np  their 
verdict,  the  jury,  without  leave  of  the  Court,  and  without  the 
knowledge  or  consent  of  the  plaintiff,  separated  and  dispersed 
themselves,  and  whilst  so  dispersed  partook  of  refreshments 
and  remained  so  dispersed  and  separated,  conversinf]r  with 
other  persons,  for  the  space  of  one  hour. 

The  jury  had  been  allowed  to  separate  without  objiM-tion 
during  the  trial  of  the  cause  at  previous  adjournments  -r"  the" 
Court.  There  was  no  evidence  that  the  jury  had  been  tam- 
pered with  during  their  separation.  The  Court  grant*  il  the 
new  trial  on  the  ground  of  their  separation,  from  which  j.udg- 
ment  the  defendant  appealed. 

Malone^  with  whom  was  Bailey  <&  McCorkle,  tiled  tlio  fol- 
lowing brief: 
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1.  The  defendant  in  this  case  appeals  from  the  judgment  of 
the  Court  in  granting  a  venire  de  novo,  or  new  trial,  under  see. 
299,  C.  C.  P. 

2.  The  action  of  the  Court,  in  granting  a  new  trial,  must 
involve  matter  of  "  law  or  legal  inference."  Vest  v.  Cooper, 
(oS  N.  C.  131  ;  Lo7)e  v.  Moody,  68  N.  C.  200. 

3.  ^^  Every  decision  implies  the  finding  of  a  state  of  facts, 
and  the  conclusion  of  Jaw  upon  it."  State  v.  Prince,  Phillips 
(June  Term,)  1869,  p.  533. 

4.  In  this  case  the  Judge  finds  a  state  of  facts,  hence  the 
conclusion  must  be  a  "legal  inference;"  it  would  be  otherwise 
if  he  had  found  no  facts,  but  simply  granted  a  new  trial  for 
some  discretionary  cause  without  stating  the  facts  from  which 
he  drew  a  conclusion.  But  the  facts  should  in  all  cases  be 
found  by  the  Judge  below. 

5.  The  eflFect  of  sec.  299  of  C.  C.  P.  is  to  enlarge  the  super- 
visory power  of  this  Court  over  the  granting  or  refusing  to 
grant  new  trials,  as  the  discretionary  power  of  the  Courts  has 
been  the  source  of  much  abuse  and  wrong  in  the  administra- 
tion of  justice.  See  dissenting  opinion  of  Judge  Gaston  in 
the  case,  Stat3  v.  Miller,  1  Dev.  and  Battle,  516-540.  On 
page  540  he  says:  "This  discretion,  it  is  oppressive  to  the 
Judge,  dangerous  to  the  community  and  at  variance  with  the 
settled  principles  of  our  law."  See  Piatt  v.  Monroe,  34  Bar- 
bour, 291. 

6.  And  especially  should  the  discretion  be  controlled  within 
legitimate  bounds  when  the  discretion  is  exercised  against  the 
party  having  a  verdict  of  the  jury  in  his  favor.     The  reason 

,  that  much  discretion  is  allowed  in  the  refusal  to  grant  7i^(? 
i7^als  is  because  the  verdict  of  the  jury  stands  to  forhid  an 
Interference  except  for  a  well  defined  cause.  Heretofore  no 
appeal  has  been  allowed  to  the  party  against  whom  the  new 
trial  is  granted.  (Every  intendment  and  presumption  in  favor 
of  the  verdict.)     Iloneycutt  v.  Angel,  4  D.  &  B.  306. 

7.  But  the  principal  reason  for  this  discretion  in  the  refusal 
to  grant  new  trials,  is  because  the  Court  cannot  always  see  the 
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facts  as  preseDted  to  iJie  Court  below ;  bat 
facts  are  fuuod  and  tbc  Cuiirt  /lere  can  see  t 
(Joiirt  below.     This  distinguishes  the  class 

8.  In  all  the  cases  where  the  diacretiona 
ti'ials  is  exorcised  in  case  of  separation  of  ' 
finds  some  act  of  tampering  which  is  exf 
this  case. 

9.  The  Judge  having  made  the  facts  a 
and  having  drawn  the  legal  conclasion,  the 
dare  the  vei'dict  void,  and  that  he  would  bn 
by  law,  to  disregard  the  verdict  under  tJie 
it  gime  either  way. 

10.  And  it  is  well  setlled  that  the  sepe 
does  not  render  the  verdict  void.  The  d< 
cussed  in  State  v.  Miller,  1  Dev.  &  Bf 
Digest,  817. 

We  respectfully  refer  also  to  tlie  followinf 
V.  Sparrow,  3  Murp.  487  ;  State  v.  LyttU,  J 
Godwin,  5  Ired.  401 ;  AdamB  v.  People,  i\ 
Braenen,  45  Mo.  329 ;  Stephens  v.  Peop, 
Davisv.  State,  15  Ohio,  72;  Fine/  v.  ll-'o/, 
401 ;  UiUiard,  N  T.,  79S  iwte  ;  Eoana  v. , 
at  497  bottom  ;  Powell  v.  Jopling,  2  Jom 
App.  Proceedings,  pp.  195  et  se<i. 

ydlk  (&  Armjield,  aontrSi. 

There  is  s  marked  distinction  between  awj 
because  the  verdict  is  bad  and  setting  a  verc 
ing  a  new  trial.  The  former  must  Ix;  for  ii 
tho  record  and  is  of  right.  Tlie  latter  ma; 
appearing  on  the  record,  and  is  addressed  t 
tion  of  the  Conrt.  The  former  is  matter 
be  noticed  by  the  appellate  conrt;  the  lal 
been  ijonsidercd  not  matter  of  error,  or  elst 
(Chief  Justice  Wills,  Wytham  v,  Lewis, 
is  not  necessary  to  ascertaia  to  which  of  thi 
ciples  tho  present  case  belongs,  or  discuss 
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Reade,  J.,  in  Zove  v.  Moody ^  68  N.  C,  p.  200 ;  for  the  follow- 
ing proposition  is  clearly  snetained  by  reason  and  anthority, 
(viz.):  If  the  jury,  after  they  are  directed  to  retire  and  con- 
sider of  their  verdict  without  any  necessity  therefor,  and  without 
the  leave  of  the  Court,  disperse  and  go  at  large,  the  Judge  in 
the  exercise  of  his  discretion  may  set  the  verdict  aside  and 
grant  a  new  trial,  unless  the  suspicion  arising  from  such  mis- 
conduct is  removed  by  aflSdavit  or  otherwise.  The  only  excep- 
tion admitted  to  this  proposition  is  where  the  jury  dieporee 
from  necessity,  and  this  exception  seems  very  ancient.  In 
King  V.  Mozelyy  1  Chitty,  401,  2d  Barnwell  and  Alderson, 
there  is  a  note  by  the  reporter  of  a  case  decided  in  the  Ex- 
chequer Chamber  between  the  Bishop  of  N,  and  the  £hrl  of 
Kenty  the  jurors  were  chosen,  tried  and  sworn,  and  whilst  the 
parties  were  giving  their  evidence,  there  come  such  a  storm  of 
thunder  and  rain,  that  some  of  the  jury  departed  without  leave 
of  the  Court;  and  after  several  arguments  and  adjournments 
it  was  held  by  four  Judges  against  three,  that  the  verdict  was 
good,  for  they  had  a  reasonable  ground  for  departing,  because 
of  the  storm,  (it  seems  they  stood  in  the  open  street.)  Bro. 
Abr.  verdict,  p.  19.  In  Bro.  Abr.,  title  Jurors,  p.  13,  it  is  said 
that  the  jurors  may  separate  by  reason  of  a  great  tempest,  or 
affray,  or  the  falling  of  the  house,  and  the  same  law  is  of  a  fire 
in  the  house.  For  the  cause  of  the  dispersion  prevents  suspicion 
of  any  misconduct.  But  where  the  jury  disperse  without 
necessity  or  leave  of  the  Court,  the  authorities  are  uniform  to 
sustain  the  position  that  their  verdict  ought  not  to  stand.  Lord 
Coke  lays  it  down  as  a  fundamental  rule  that  by  the  law  of 
England,  a  jury,  alter  the  evidence  given  upon  the  issue,  ought 
to  be  kept  together  in  some  convenient  place,  without  meat  or 
drink,  fire  or  candle,  without  speech  to  any  one  unless  it  be  the 
bailiff,  and  with  him  only  if  they  be  agreed.  Co.  Lit.,  227. 
The  jury  might  eat  and  drink  in  view  of  the  Judge.  Com. 
Dig.,  tit.  Pleader,  verdict  346.  This  part  of  the  rule  was 
intended  to  guard  rather  against  delay,  than  corruption,  and 
was  always  regarded  as  not  absolutely  inflexible ;  but  one  which 
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might  be  accommodated  to  thu  circumsbinc 
Gabton,  J.,  State  v.  Miller,  1  Dev.  &  Bat.,  5S 
great  parpoee  of  the  rale,  the  securing  the  ji 
sibility  of  improper  intcrcoiirGe,  mnst  ever  fo 
Batioii  from  that  part  ol  it  which  requires  tl 
kept  together.  The  law  has  sought  by  the  mo 
to  procure  triers  above  all  exception  who  ett 
they  stood  uneworn ,  and  with  yet  more  jeak 
that  they  should  hear  do  evidence  bnt  what  w 
procieo  matter  in  controversy,  and  delivered  i 
the  parties  under  guards,  and  aolemnitiee  of  1 
these  precantions,  it  were  to  permit  trieis  to 
with  those  around  them,  these  safegnards  woul 
triers  would  catch  the  partialities  and  prejndit 
and  enemies  to  the  parties,  their  ears  would  b 
might  be  said  in  relation  to  the  subject  ot 
decision  would  be  the  reflex  of  the  untutored 
mob,  rather  than  the  enlightened  and  impai 
jury.  Whatever  may  be  the  innovations  mad 
part  ot  the  above  rule,  conEiderations  like  thei 
the  latter  branch  intact.  In  Dalt,  ch.  185,  it 
deuce  has  been  heard  and  the  jury  retire  to 
verdict,  the  oath  administered  to  the  bailiil 
them,  is  as  follows : 

"Yon  swear  that  you  shall  keep  this  jui 
drink,  lire  or  candle.  You  shall  snifer  none  t 
neither  shall  you  speak  to  them  yonrself,  o 
whether  you  are  agreed,  so  help  you  God." 

8o  in  Com.  Dig.  (it.  Engue^t,  it  is  laid  do' 
evidence  is  given,  the  jury  ought  to  stay  togetli 
of  their  verdict."  If  a  great  tempest  happen 
depart  from  the  place  where  they  are  to  conBi( 
diet.  Vin.  Abr.  Tit.  trial  G.  In  4th  Bla. 
laid  down,  when  the  evidence  is  closed,  the  jui 
charged  nntil  they  have  given  in  their  verdict 
Eider  of  ii,  and  deliver  it  with  the  same  forms 
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In  3  Chitty  Bla.  Com.  p.  291,  note,  it  is  said,  pending  a  trial 
of  long  duration,  the  jury  may  be  adjourned,  and  in  civil  cases 
may  separate,  but  after  tlie  Judge  has  summed  up,  they  cannot 
separate.  2  Bat.  and  Adl.  402,  cited.  An  oflScer  of  the  Court 
ought  always  to  be  placed  at  the  door  of  the  box  where  the 
jury  set,  to  prevent  any  one  from  having  communication  with 
them,  and  when  they  depart  the  bar  they  are  to  be  attended  by 
a  bailiff  sworn  for  that  purpose.  Bui.  N^isi  Prius,  308.  In 
LusUr  V.  Stanley^  3  Dag.  287,  Mr.  Justice  Livingston,  of  the 
Supreme  Court  of  the  United  States,  stated  to  the  jury  that 
the  rule  of  the  common  law  required  them  to  be  kept  together 
until  they  had  agreed  upon  their  verdict,  and  if  they  separated 
before,  their  verdict  would  be  set  aside.  The  above  author- 
ities, I  think,  show  that  the  common  law  will  uphold  no  ver- 
dict rendered  by  a  jury  which  have  dispersed  without  necessary 
cause  adjudged  by  the  Court  or  appearing  on  the  record.  But 
whether  this  be  so  or  not,  unless  the  suspicion  arising  from 
such  misconduct  be  removed  to  the  satisfaction  of  the  presiding 
Judge,  such  verdict  ought  not  to  stand.  Such  separation 
necessarily  leads  to  abuse,  and  it  is  impossible  to  ascertain  in 
each  case  whether  actual  abuse  has  followed  or  not.  To  tam- 
per with  a  jury  is  good  cause  for  setting  aside  a  verdict.  The 
rule,  to  give  full  protection,  must  extend  to  cases  where  there 
has  been  great  opportunity  for  fraud  ;  for  fraud  is  so  Protean 
in  its  shapes,  so  various  in  its  disguises,  that  nothing  but  a 
fixed  and  uniform  rule  of  action  can  exclude  it  in  everj^  case. 
That  rule  must  be,  that  an  unauthorized  and  unexplained  dis- 
persion of  the  jury  is  good  cause  for  a  new  trial  in  every  case 
in  which  it  occurs.  It  should  be  like  the  old  rule  of  evidence, 
which  excluded  all  testimony  from  an  interested  source ;  like 
the  rule  of  equity,  which  will  not  tolerate  pui  chases  by  trustees 
from  those  having  the  beneficial  estate,  not  because  there'is 
abuse,  but  because  without  the  rule  there  may  be  abuse  which 
cannot  be  detected,  and  which  ought  not  to  be  tolerated.  If  a 
disjpersion  for  one  hour  be  not  sufficient  to  justify  this  action, 
how  much  longer  must  this  dispersion  continue,  two,  three  or 
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five  hours,  or  may  the  jnry  ^o  home  and  return  the  next  day 
and  render  their  verdict?  It  is  easy  to  see  that  if  this  irregu- 
larity be  permitted,  it  will  be  the  parent  of  another  and  prob- 
ably greater  one,  which  iw  its  turn  produce  yet  another.  Thus 
precedents  multiply,  sntil  that  which  was  fact  yesterday  is  the 
doctrine  of  to-day.  The  rule  once  broken,  how  easy  the 
descent,  how  hard  the  return  to  the  safety  and  purity  of  that 
trial,  which  has  been,  from  the  earliest  judicial  annals,  con- 
sidered the  "  stEOugest  security  to  the  liberties  of  the  people 
which  human  sagacity  ever  devised,  as  well  as  the  happiest 
contrivance  for  cherishing  among  all  an  affectionate  attach- 
ment to  the  laws,  in  the  administration  of  which  they  exercise 
so  important  a  part."  68  N.  C.  R.  p.  131 ;  Ihid,  200,  272 ;  69 
K  C.  R.  p.  469 ;  67  N.  C.  R.  p.  18 ;  Ihid,  41. 

By  the  299th  section,  C.  C.  P.,  page  113,  an  appeal  only 
lies  to  the  Supreme  Court  from  an  order  of  the  Superior 
Court  granting  a  new  trial  "  upon  a  matter  of  law  or  leyal 
inference^^  and  this  does  not  alter  the  law  as  it  stood  before 
the  adoption  of  the  Code,  and  then  the  action  of  the  Judge 
below  in  granting  or  refusing  a  new  trial  for  any  matter  not 
"  of  law  or  legal  inference,"  was  discretionary  with  him  and 
could  not  bo  reversed  in  the  Supreme  Court.  See  Banks  v. 
Hvmier^  1  Dev.  100 ;  Lindsay  v.  Lee^  I  Dev.  64() ;  McEea  v. 
LiUey,  1  Ired.  118;  Tyrdl  v.  Wigins,  1  Ired.  72;  WaU  v. 
Ilinson^  1  Ired.  276 ;  McCuUoch  v.  Dodk  and  wife,  68  N.  C- 
R,  267 ;  Long  v.  Holt,  68  N.  C.  R.  53. 

Bynum,  J.  This  is  a  civil  action,  here  by  appeal  from  an 
order  of  the  Court  below,  setting  aside  a  verdict  for  the  defen- 
dant and  granting  a  new  trial  upon  the  following  state  of  facts, 
found  by  his  Honor,  to-wit :  "  In  this  ease,  it  appearing  from 
the  affidavits,  filed  by  plaintiff,  to  the  satisfaction  of  the  Court 
that  after  the  testimony  was  all  given,  the  argument  of  counsel 
concluded,  and  after  the  jury  bad  been  charged  by  the  Court 
and  directed  to  retire  and  conaider  of  their  verdict,  and  before 
they  had  found  said  verdict  the  aaid  jury,  without  leave  of  the 
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Ooiirt  and  withont  the  knowledge  or  consent  of  the  plaintiff^s 
counsel,  separated  and  dispersed  themselves,  and  whilst  sd  dis- 
persed, partook  of  refreshments  and  remained  so  separate  and 
dispersed,  conversing  with  other  persons  for  the  space  of  one 
hour.  It  is  therefore  considered,  ordered  and  adjudged  by  the 
Conrt,  that  their  said  verdict  in  this  case  be  set  aside  and  a 
new  trial  be  had.     Wherefore,  let  a  jury  come,  &c." 

Was  this  error  in  law  f 

Before  answering  this  question,  it  is  necessary  to  enquire 
whether  the  granting  or  refusing  a  new  trial,  by  the  Judge 
below,  is  a  matter  of  law,  or  a  matter  of  discretion,  for  if  it  is 
the  latter,  this  Court  can  seldom  review  its  exercise ;  if  the 
former,  the  exercise  of  the  power  is  always  the  subject  of 
review  here. 

In  the  State  v.  MiUer^  1  Dev.  &  Bat.  500,  the  facts  were, 
that  during  the  progress  of  the  trial,  the  jurors  retired  under 
the  charge  of  an  officer,  by  permission  of  the  Court.  They 
all  soon  returned  but  one,  who  came  in  two  minutes  afterwards 
and  excused  himself  by  stating  that  he  had  stepped  aside  to 
obey  a  call  of  nature.  The  prisoner  proposed  to  prove,  and  it 
was  assumed  as  a  fact,  that  the  juror  had  gone  into  a  grocery, 
near  by,  for  a  drink.  The  prisoner  was  convicted  of  murder 
and  moved  the  Court  for  a  new  trial  for  misconduct  in  the 
jury,  which  motion  was  refused,  and  he  appealed  to  the  Su- 
preme Court.  The  judgment  was  there  aflSrmed  by  a  divided 
Court. 

RuFFiN,  C.  J.,  in  delivering  the  opinion  of  the  majority, 
holding,  that  while  the  conduct  of  the  juror  was  irregular,  yet 
as  it  did  not  appear  that  he  was  tampered  with  or  the  prisoner 
prejudiced  therby,  the  mere  misconduct  of  the  juror  did  not 
vitiate  the  verdict  so  as  to  render  it,  in  law,  null,  but  that  it 
was  a  matter  wholly  addressed  to  the  presiding  Judge  to  grant 
or  refuse  a  new  trial. 

Gaston,  J,  in  his  dissenting  opinion,  contended  that  the  ver- 
dict was  vitious,  and  in  law  void,  and  that  the  prisoner  was, 
therefore,  as  a  matter  of  right,  entitled  to  a  venire  de  novo. 
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For  the  purposes  of  this  case,  it  matters  not  which  of  these 
eminent  Judges  was  right,  or  which  was  wrong,  for  by  the 
opinion  of  either  or  of  both,  the  Judge,  in  our  case,  had  the 
right  to  set  aside  the  verdict  and  grant  a  new  trial,  the  one 
making  it  a  matter  of  law,  t}xe  other  a  matter  of  discretion.  If 
it  was  a  question  ot  right,  as  contended  by  Gaston,  J.,  then 
the  verdict  rmist  be  set  aside ;  if  it  was  a  matter  of  discretion, 
as  held  by  the  Courtj  then  the  Judge  may  set  it  aside,  so  qua- 
cunque  via  data^  the  order  of  the  Judge  granting  a  new  trial, 
was  proper. 

We  are  not  called  upon  now  to  decide  the  vexed  question, 
as  to  what  acts  of  misconduct  in  jurors,  after  thej'  are  charged 
with  a  case  and  retire  to  enquire  of  their  verdict,  so  vitiate 
their  verdict  as  to  constitute  a  mistrial,  the  legal  effect  of 
which  is  that  it  must  be  set  aside  as  null  and  void,  and  a  venire 
de  novo  awarded.  That  question  was  fully  discussed  and  con- 
sidered in  Miller's  case,  before  cited,  but  no  conclusion  was 
tlien  arrived  at. 

The  same  question  again  came  before  this  Court  in  the  State 
V.  Tighl/many  11  Ired.  573.  The  prisoner  was  convicted,  and 
moved  for  a  venire  de  novo  for  the  misconduct  of  the  jury, 
upon  the  following  facts  found :  The  jury,  under  the  charge  of 
an  oflBcer,  was  confined  in  the  ordinary  jury  room  from  Thursr 
day  night  to  Saturday  morning,  before  returning  their  verdict. 
While  out,  the  members  of  the  jury  separated  often  to  obey 
the  calls  of  nature,  though  under  the  charge  of  an  officer. 
One  juror  visited  a  drugstore,  one  hundred  and  fifty  yards 
off,  to  procure  medicine.  Ho  was  under  the  charge  of  an 
oflicer  and  conversed  with  no  one  except  the  keeper  of  the 
drugstore,  who  asked  him  if  they  had  agreed  in  their  verdict, 
to  which  he  replied,  that  •''they  had  not."  Another  juror 
separated  himself  from  his  fellows  and  stood  outside  of  the 
jary  room  with  the  door  closed,  and  conversed  ten  or  fifteen 
minntes,  with  one  Richardson,  privately,  about  what  did  not 
appear.  The  jurors,  while  out,  ate  and  drank  with  permisi»ion 
of  the  Court,  part  of  the  time,  and  when  enjoined  by  the 
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Court  not  to  eat  or  drink,  they  violated  the  order,  contrary  to 
the  wishes  of  the  oflScer  having  them  in  charge.  Several 
jurors  wrote  notes  and  letters  and  dropped  them  from  the 
windows  of  their  room,  and  they  also  received  letters  from 
persons  not  of  the  jury.  The  contents  of  the  letters  did  not 
appear  to  the  Court.  Some  of  the  jurors  conversed  from  the 
windows  with  persons  in  the  street  on  various  subjects  and 
about  this  suit.  What  was  said  did  not  appear.  Negro 
servants  and  children  of  the  jurors  had  access  to  the  jury 
room,  the  servants  to  carry  food  and  clothing,  and  the  children 
to  see  their  fathers.  The  Court  being  of  opinion  that  the  sepa- 
tion  and  other  irregularities  of  the  jury  did  not  vitiate  the 
verdict,  pronounced  judgment  of  death  upon  the  prisoner. 

Upon  appeal,  the  case  was  argued  in  behalf  of  the  prisoner, 
with  great  learning,  and  all  the  cases  reviewed.  The  j  udgment 
of  the  Court  below  was  affirmed  by  a  unanimous  bench. 

Pearson,  J.,  in  delivering  the  opinion  of  the  Court,  said: 
"  Perhaps  it  would  have  been  well,  had  his  Honor,  in  his  dis- 
cretion, set  aside  the  verdict  and  given  a  new  trial,  as  a  rebuke 
to  the  jury,  and  an  assertion  of  the  principle  that  trials  must 
not  only  be  fair,  but  above  suspicion. 

"  This,  however,  was  a  matter  of  discretion,  which  we  have  no 
right  to  reverse.  Our  enquiry  is,  was  the  misconduct  and 
irregularity  such  as  to  vitiate  tlie  verdict,  to  make  it  in  law 
null  and  void  and  no  verdict  ? 

"  In  the  consideration  of  this  question  we  have  had  occasion 
to  review  State  v.  Miller^  1  Dev.  &  Bat.,  500,  and  it  seems  to 
us  that  the  decisions  of  the  Court  and  the  distinction  between 
cause  for  a  new  trial,  which  is  a  matter  of  discretion,  and  cause 
for  a  mistrial^  which  is  a  matter  of  law,  is  fully  sustained  by 
authority  and  by  reason.  ***** 

"  We  wish  not  to  be  understood  as  disclaiming  a  right  to 
grant  a  venire  de  novo,  when  it  is  made  to  appear  on  the  record 
that  there  has  not  been  a  fair  trial ;  on  the  contrary,  we  assert 
that  right,  whether  it  is  to  be  exercised  for  or  against  the  pris- 
oner.   We  take  this  plain  position  :  If  the  circumstancee  are 
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«ucli  as  merely  put  suspicion  on  the  verdict,  by  showing,  not 
that  there  was,  but  that  there  might  have  been  undue  influence 
brought  to  bear  on  the  jury,  because  there  was  opportunity  and 
a  chance  for  it,  it  is  a  matter  within  th«  discretion  of  the  pre- 
siding Judge.  But  if  the  fact  be  that  undue  influence  was 
brought  to  bear  on  the  jury,  as  if  they  were  fed  at  the  charge 
of  the  prosecutor  or  prisoner,  or  if  they  be  solicited  and  advised 
how  their  verdict  should  be,  or  if  they  have  other  evidence 
than  that  which  was  offered  on  the  trial,  in  all  such  cases  there 
has,  in  contemplation  of  law,  been  no  trial;  and  this  Court 
will,  as  a  matter  of  law,  direct  a  trial  to  be  had,  whether  the 
former  proceeding  purports  to  have  acquitted  or  convicted  the 
prisoner." 

If,  therefore,  two  decisions  of  this  Court,  after  full  argument 
and  mature  consideration,  can  settle  this  question,  it  must  be 
considered  at  rest  in  this  State. 

In  the  last  case,  the  dividing  line  between  matter  of  discre- 
tion which  this  Court  cannot  revise,  and  matter  of  law,  which 
it  can  review,  is  as  clearly  and  distinctly  drawn  as  the  nature 
of  such  cases  will  permit,  and  sufficiently  so  for  all  practical 
purposes. 

That  line  of  distinction  is,  that  to  vitiate  and  avoid  a  ver- 
dict, it  must  appear  upon  the  record  that  undue  inflneDce  wa^ 
brought  to  bear  on  the  jury.  All  other  circumstances  of  sus 
picion  address  themselves  exclusively  to  the  discretion  of  the 
presiding  Judge,  in  granting  or  refusing  a  new  trial.  He  is 
clothed  with  this  power  because  of  hi3  learning  and  integrity, 
and  of  the  superior  knowledge  which  his  presence  at  and  par- 
ticipation in  the  trial  gives  him  over  any  other  forum.  How- 
ever great  and  responsible  this  power,  the  law  intends  that  the 
Judge  will  exercise  it  to  further  the  ends  of  justice,  and  though 
doubtless,  it  is  occasionally  abused,  it  would  be  difficult  to  fix 
upon  a  safer  tribunal  lor  the  exercise  of  this  discretionary 
power,  which  must  be  lodged  somewhere. 

Our  case  is  favorably  distinguished  from  the  cases  of  Miller 
and  Tilghman^  in  that,  there  new  trials  were  refused  and  the 
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prisoners  were  executed,  while  here  a  new  trial  was  granted, 
and  the  only  inconvenience  seen  is  the  trivial  one  of  a  short 
postponement  of  the  case.  If  ttjfc  defendant  has  merits,  lie 
need  not  fear  a  second  trial,  if  he  has  none,  the  new  trial  is 
granted  in  the  interests  of  justice. 

By  C.  C.  P.,  sec.  299,  an  appeal  is  allowed  as  well  from  an 
order  granting  as  refusing  a  new  trial,  but  in  either  case,  the 
matter  appealed  from  must  be  "  of  law  or  legal  inference.'' 
Heretofore  it  has  been  the  practice  of  Superior  Courts,  in 
granting  new  trials,  not  to  put  upon  record  the  facts  or  reasons 
moving  them  thereto,  and  we  know  of  no  rule  of  law  requiring 
it  to  be  done.  But  now,  to  give  parties  the  benefit  of  the 
above  section  of  the  Code,  the  Courts  should,  and  no  doubt 
will,  on  exceptions  taken  by  the  parties  a^rieved,  put  upon 
the  record  the  matters  inducing  the  order  granting  as  well  as 
refusing  a  new  trial.  The  appellate  Court  can  thus  see 
whether  the  order  presents  a  matter  of  law  which  is  the  sub- 
ject of  review,  or  matter  of  discretion,  which  is  not.  In  this 
way  only,  it  is  conceived,  can  the  full  benefit  of  that  provision 
of  the  Code  be  secured  to  suitors.  However,  no  diflBeulty  of 
that  kind  arises  here,  for  the  facts  upon  which  the  new  trial  is 
granted  appear  upon  the  record,  and  it  thereby  plainly  appears 
that  the  Judge  exercised  a  discretioBary  power  only,  which 
this  Court  cannot  revise,  and  if  it  could,  would  say  was  prop- 
erly exercised  in  this  case.  Exchange  Bank  of  Golnmhia  v. 
Tiddy  et  dl,  67  N.  C.  R.  169  :  Love  v.  Moody,  68  N.  C-  R. 
200;  Vest  v.  Cooper,  68  N.  C.  R.  131. 

Fbr  Curiam.  Judgment  affirmed. 
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R.  M,  WALKER  and  another  v.  W,  W.  FLEMMING  and  others, 

A  president  de  facto  of  a  Railroad  Company,  when  a  suit  is  pending  in 
which  his  right  to  the  office  is  to  be  tried,  and  just  before  the  decision 
of  such  suit,  has  no  right  to  make  a  distribution  of  the  funds  of  the 
company  to  such  creditors  as  he  may  elect  to  give  preference. 

For  the  ordinary  purposes  of  the  company,  and  in  order  to  keep  the 
machinery  in  motion,  a  de  facto  president  will  be  recognized  as  haying 
power  to  act. 

Civil  action,  tried  by  Henri/,  «/.,  upon  demurrer,  at  the 
Spring  Term,  1873,  of  the  Superior  Court  of  Bubke  county. 

The  plaintiffs,  as  assignees  af  a  certain  mortgage  made  by 
the  defendant,  Flemming,  to  his  co-defendant,  the  Western  N. 
C.  EaiJroad,  demands,  that  after  taking  an  account  to  ascertain 
the  indebtedness  of  Flemming  to  the  road,  the  lands  embraced^ 
in  the  mortgage  be  sold,  and  the  balance,  alter  paying  saidl 
debt,  be  applied  to  the  satisfaction  of  their  debts  against  the- 
road. 

The  defence  set  up  by  the  road  to  this  action,  is  fully  set  out" 
in  the  opinion  of  Chief  Justice  Peakson.  The  plaintiffs  de- 
murrer to  the  answers,  which  was  overruled  by  his  Honor,  and 
judgment  given  for  defendants.  From  this  judgment,  plain- 
tiffs appealed. 

Armjield,  for  appellants,  argued  : 

"  An  officer  de  facto  is  one  who  has  the  repwtatfon  of  being- 
the  officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in 
point  of  law."     See  Lord  Ellenbobouoh,  in  the  King  v.  the 
Corporation  of  Bedford. 

He  may  be  an  officer  de  facto,  "  though  indisputably  ineli^ 
gible."  Though  the  office  is  not  vacant ;  tbougb  there  is  an^ 
existing  officer  de  /tir^attbe  time. 

"  The  acts  of  an  officer  de  facto  are  good  wherever  they  con- 
cern a  third  person  who  had  a  previous  right  to  the  act,  or  who 
paid  a  valuable  consideration  for  it." 
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A  person  in  office  without  even  the  form  of  an  election, 
might  be  a  de  facto  oflScer,  and  all  his  acts  would  bind  the 
corporation,  unless  the  act  of  incorporation  or  general  statute 
law  avoided  them." 

All  the  above  cases  and  authorities  are  found  in  Angel  & 
Ames  on  Corporations,  sec.  287,  p.  319,  5th  edition.  See,  also, 
Bacon's  Abridg.,  tit.  Corporations,  2,  6 ;  Angel  &  Ames  on 
Corporations,  pp.  124  and  125. 

McCorJde  xJ&  Bailey^  and  JPolk^  contra. 

PEAifceoN,  C.  J.     PeiKKttg^n  action  in  the  Superior  Court, 
the  purpose   of  which  was  to  T^^  it  decided,  whether  the 
"Tate  board''  or  the  "  Howcrton  boaVd-^^'ere  entitled  to  the 
office,  Tate,  who  held  the  office  as  Presiderrt-^Tl^Ac^J?^,  assumes 
to  himself  the  right  to  make  preferences  amongVthe  creditors 
of  the  Compan}^,  and  assigns  to  the  plaintiflfe  a  valaal^G  security 
belonging  to  the  Company,  as  a  collateral  securitwjpr  their 
debts,  and  this  is  done  a  very  short  time  before  the  decu^^^  ^^ 
Howertan  v.  Taie  was  announced,  68  N.  C,  546.    It  is V^''^®? 
that  for  the  ordinary  purposes  of  the  Company,  and  in  ovti^ 
to  keep  the  machinery  in  motion,  a  de  facto  President  will  b!t 
recognized  as  having  power  to  act ;  for  instance,  his  contracts  \ 
for  a  supply  of  wood  or  to  engage  conductors  and  hands  on  the     ^ 
road  are  held  to  be  valid.    But  the  idea  that  a  de  facto  Presi-        • 
dent  of  a  Railroad  Company,  on  the  eve  of  his  departure,  by 
judgment  of  the  Court,  can  anticipate  and  make  distribution 
of  the  funds  of  the  Company  to  such  creditors  of  the  Company 
as  he  may  elect  to  give  preference  to,  is  a  proposition  that 

.needs  no  discussion. 

There  is  no  error.    Judgment  in  the  Court  below  affirmed, 

•with  the  modification  :  "it  is  further  ordered,  that  the  plaintiffi. 
Walker  and  Simonton  deliver  to  the  Clerk  of  the  Superior 

c  Court  for  the  county  of  Burke,  the  papers  purporting  to  be  an 

rassignment  of  the  mortgage  set  Qut  in  the  pleadings  to  the 
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end  that  the  papers  be  cancelled  so  as  to  remove  any  cloud 
from  the  title  of  the  Railroad  Company  in  respect  to  the  mort- 
gage. 

Per  Cueiam.  Judgment  accordingly. 


BOYLSTON  INS.,  COMPANY  of  Boston,  and  others  r.  JNO.  D.  DAVIS. 

The  value  of  property  taken  under  process,  should  be  assessed  at  the 
time  of  trial,  as  the  taker  should  have  the  option  of  returning  the 
property  so  taken,  or  of  paying  its  assessed  value.  If  the  price  of 
the  property  taken  has  fallen  in  the  time,  the  jury  should  include  the 
difference  in  their  assessment  of  damages  for  the  detention. 

{Holmes  v.  Godwin^  69  N.  C.  Rep.  467,  cited  and  approved.) 

Civil  action,  tried  before  Clarke^ «/.,  at  Spring  Term,  1873, 
of  Cabtebet  Superior  Court. 

This  was  an  inquiry  to  ascertain  the  damages  sustained  by 
the  defendant,  because  of  the  plaintiffs'  taking  from  his  pos- 
session a  quantity  of  iron,  directed  to  be  had  in  the  decision  of 
this  Court  in  a  suit  between  the  same  parties,  and  heard  at 
January  Teom,  1883,  68  N.  0.  Rep.  17. 

The  iron,  when  taken  from  the  defendant,  was  on  Core 
Banks,  in  said  county.  The  defendant  offered  to  prove  the 
valne  of  the  iron  in  the  city  of  Newberne.  This  evidence  was 
objected  to  by  the  plaintiffs,  but  admitted  by  the  Court. 
Plaintiffs  excepted.  The  defendant  offered  evidence  of  the 
j  highest  price  of  iron  at  any  time  between  the  taking  and  the 

I  pending  trial.     This  was  objected  to  by  the  plaintiffs,  but  ad- 

mitted by  the  Court,  to  enable  the  jury,  by  comparison  of 
prices  at  different  times  and  places,  to  estimate  the  value  of 
the  iron  at  the  place  and  time  of  caption. 

Judgment  against  the  plaintiffs  and  sureties  on  their  under- 
taking; from  which  judgment  plaintiffs  appealed. 
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Oreene^  for  appellants. 
Haugkton  and  Hvhhard^  contra. 

Rodman,  J.  This  case  is  governed  by  Holmes  v.  Godwiriy 
69  N.  C.  Rep.  467.  The  plaintiflF  obtained  possession  of  the 
iron  under  his  process,  and  it  does  not  appear  that  np  to  the 
trial  it  had  been  converted  or  destroyed,  or  even  removed  from 
Core  Beach.  The  plaintiff  was  entitled  therefore  to  have  the 
value  assessed  at  the  time  of  the  trial,  in  order  tliat  he  might 
exercise  his  option  of  returning  it,  or  paying  its  value.  If  the 
price  had  fallen  in  the  interval,  no  reason  occurs  to  us  why  the 
jury  would  not  include  the  difference  in  the  damages  for  the 
detention  ;  because  the  plaintiffs  by  wrongfully  taking  the  pos- 
session, has  prevented  the  defendaqt  from  selling,  what  turns 
out  to  be  his  own  property.  So,  if  the  iron  had  become  dete- 
riorated by  long  exposure  to  salt  water.  As  for  the  reason  of 
this  error  on  the  part  of  the  Judge,  there  must  be  a  new  trial, 
it  is  unnecessary  to  consider  any  other  question.  But  as  the 
same  questions  may  bo  presented  on  another  trial,  and  we 
think  they  are  free  from  difficulty,  it  may  be  well  enough  to 
say,  that  the  value  of  the  iron  at  Core  Beach,  (supposing  it 
to  have  continued  there  until  the  trial,)  is  properly  ascertained 
from  its  price  at  or  near  the  time,  in  any  Atlantic  city  where 
there  is  a  market  for  such  articles,  less  the  costs  of  getting  it 
there.  But  we  do  not  perceive  what  relation  the  price  at  a 
widely  different  time,  can  have. 

If  it  had  appeared,  that  the  iron  had  been  converted  by  the 
plaintiff,  and  its  removal  out  of  the  State  might  be  evideqceof 
a  conversion,  the  measure  of  damages  for  the  detention,  would 
be  the  interest  on  that  value.  The  duties  paid  by  the  plaintiff 
were  properly  recouped. 

There  must  be  a  venire  de  novo. 

Per  CiTRiAM.     Judgment  reversed,  and  venire  de  novo. 
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MARGARET  ANN  DICKSON,  by  her  GnaiidMin  ad  litem  and  others  r. 

CHARLES  McD-  DICKSON  and  others. 

A  testator  directed,  after  giving  some  pecuniary  legacies  to  certain  grand- 
children which  was  a  charge  upon  the  whole  of  his  estate,  that  his 
■*•  real  and  personal  property  remain  as  a  common  stock  for  the  family 
that  now  make  their  home  here,  subject,  nevertheless,  to  any  distri- 
bution which  my  executors  hereinafter  named  may  think  proper  to 
make :"  nddy  that  all  the  living  children  of  the  testator,  and  the  rep- 
resentatives of  the  deceased  children,  are  tenants  in  common  of  all 
the  real  and  personal  estate,  with  partition  postponed  until  eircum- 
•stances  should  make  it  necessary.  The  separation  of  the  family,  and 
the  death  of  some,  and  the  sale  of  the  interest  of  one,  thereby  letting 
into  the  family  a  new  and  disturbing  element,  is  such  a  change  of  cir- 
iCumstances  as  makes  a  partition  proper. 

Special  proceeding  to  obtain  a  proper  construction  of  the 
will  of  Wm.  Dickson,  deceased,  heard  and  deternained  by  his 
Honor,  Judye  Mitchell^y  at  Chambers  in  Caldwell  county, 
apon  an  appeal  from  the  judgment  of  the  Probate  Judge,  27th 
of  November,  1873. 

The  will  of  Wm.  Dickson,  under  which  plaintiffs  and  de- 
fendants claim,  is  in  the  following  words: 

N. 

^*  State  of  North  Carolina,  Caldwell  County. 

In  the  name  of  God,  Amen  1  I,  William  Dickson,  of  the 
<50unty  and  State  aforesaid,  being  weak  in  body,  but  of  sound 
and  perfect  raind  and  memory,  blessed  be  Almighty  God  for 
the  same,  do  make  and  publish  this  ray  last  will  and  testament 
in  manner  and  form  following,  that  is  to  say : 

1st.  My  will  is  that  my  property  be  not  exposed  to  public 
«ale. 

2d.  My  will  is  that  my  real  and  personal  property  remain 
as  a  common  stock  for  the  family  that  now  make  their  home 
here.  Subject,  nevertheless,  to  any  distribution  which  my  cx- 
excutors,  hereinafter  named,  may  think  proper  to  make. 

3d.  My  will  further  is  that  my  daughters,  Isabella,*  Mary 
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Matilda,  Mira  Ann  and  Clarissa  Caroline,  shall  have  unmo- 
lested and  exclusive  privilege  over  all  the  domestic  eoncevns  of 
the  house,  so  long  as  they  remain  here ;  they  shall  be  provided 
for  off  the  farm  with  provisions  and  everything  necessary  for 
their  support. 

4th.  My  veill  further  is,  that  Eliza  Abernathy  have  land 
enough  annully  to  furnish  provisions  for  her  and  family. 

5th.  My  will  further  is,  that  my  three  grand  children,  to 
\yit :  William  Leonard,  Margaret  Charity  and  Joseph  Harvey 
Dickson,  that  they  shall  have  at  their  marriage,  or  becoming  of 
lawful  age,  seven  hundred  dollars  each. 

6th.  My  will  is  that  my  superannuated  black  people  shall  be 
supported  off  the  plantation  as  Jong  as  they  shall  live. 

7th.  I  do  hereby  nominate,  constitute  and  appoint  my  sons, 
Charles  McDowell  Dickson,  James  F.  Dickson,  William  W. 
Dickson,  and  my  son-in-law,  James  C.  Horton,  my  exec- 
utors," (fee. 

In  the  complaint  of  the  plaintiffs,  Margaret  Ann,  a  grand- 
daughter of  the  testator,  and  J.  F.  Harper,  the  purchaser  of 
the  interest  of  one  of  the  legatees  in  the  estate  of  the  testator, 
demand  that  the  laud  be  partitioned  and  allotted  under  the  will 
to  those  entitled  to  it,  and  thai  an  account  of  the  rents  and 
profits  be  taken,  &c. 

Defendants  deny  the  right  of  the  plaintiflb  to  demand  a  par- 
tition of  the  land  devised  in  the  will,  and  also  their  right  to 
have  a  reference  for  an  account* 

From  the  decision  of  the  Judge  of  Probate  an  appeal  was 
taken,  and  his  Honor,  Judge  Mitchell,  upon  the  hearing,  gave 
judgment : 

"  That  the  will  of  the  testator,.  William  Dickson,  deceased, 
forbids  the  exposure  of  his  property  at  public  sale. 

"  That  he  directs  his  real  and  personal  property  remain  as 
a  common  stock  for  the  family  that  at  the  time  of  his  death 
made  their  homes  at  his  homestead  domicil ;  subject,  never- 
theless, to  any  distribution  which  his  executors  might  think 
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proper  to  make  ;  and  the  executors  are  in  loco  parentis  in  the 
distribution  of  the  property. 

"  The  daughters  named  in  the  third  item  of  the  will  are 
clothed  with  the  unmolested  and  exclusive  privilege  over  all 
the  domestic  concerns  of  the  house.  So  long  as  they  remain  at 
the  homestead  doraicil,  they  shall  be  provided  for  off  the  farm 
with  provisions  and  everything  necessary  for  their  support ; 
but  any  additional  provision  they  can  only  receive  from  the  ex- 
ecutor representing  the  moral  and  parental  obligation  of  the 
testator  by  virtue  of  the  discretion  given  for  that  purpose. 

"  It  is  considered  and  adjudged  that  the  lands  mentioned  and 
described  in  the  complaint  cannot  be  divided  except  by  the 
oflBcial  acts  and  delegated  discretion  of  the  executor. 

"  A  reference  is  ordered  to  enquire  and  say  what,  if  any- 
thing, is  in  arrears  to  the  three  grand-children — the  children 
of  the  son  Joseph." 

From  this  judgment  the  plaintiff  Harper  appealed. 

I^olk^  for  appellant,  submitted  the  following  brief: 

His  Honor  was  of  opinion,  that  the  legal  estate  in  the  land 
is  vested  in  the  defendant,  C.  McD.  Dickson,  and  that  his 
brothers  and  sisters  and  their  issue  could  only  rely,  for  any 
bounty  not  expressly  given  by  the  will,  on  the  moral  and  pa- 
rental obligation  which  he  might  feel  as  standing  "  in  loco  jpa- 
rentii'^  by  virtue  of  a  discretion  given  him. 

Ist.  The  words  of  the  will  do  not  give  the  legal  estate  to 
the  executor,  but  merely  a  naked  power,  if  anything. 

As  far  back  as  the  reign  of  Henry  the  Sixth  it  was  laid 
down,  that  if  one  devise  that  his  executors  shall  sell  his  lands 
and  die  seized,  his  heir  is  in  by  descent,  and  the  executors 
have  only  a  power ;  but  that  if  one  devise  his  lands  to  his 
executors  to  be  sold,  the  freehold  passes  by  the  devise.  Lit- 
tleton says  that  if  a  man  devise  that  his  executors  may  sell  his 
estate,  it  is  a  mere  power  in  the  executors  and  no  interest,  and 
therewith  Sir  Edward  Coke,  in  his  comment,  agrees.    (Thos. 
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Coke  on  Lit,  vol.  2,  p.  118.)  (Sagden  on  Powers,  Law  Lib. 
Ed.  vol.  1,  p.  129,  margio.) 

In  Ferebee  v.  Proctor^  (2  Dev.  &  Bat.  p.  439)  the  language 
of  the  will  is :  "  I  leave  all  my  land,  not  given  away,  to  be 
sold,  and  after  my  debts  are  paid,  the  residue  of  my  estate  to 
be  divided  between  my  wife,  son  and  daughter.  I  nominate 
M.  S.  my  execntor." 

In  this  ease  it  was  held,  that  no  estate  was  given  to  the 
executor,  but  only  a  power  to  sell,  coupled  with  a  trust  for  the 
payment  of  the  debts  and  legacies,  and  that  the  lands  de- 
scended to  the  heirs  at  law,  and  remained  unil  divested  by  the 
exercise  of  the  power.  Here  the  power,  if  anything,  is  to  dis- 
tribute. Upon  the  death  of  the  testator  the  land,  either  by  act 
of  law  or  by  virtue  of  the  devise,  vested  in  the  persons  em- 
braced by  the  word  "  family."  The  power  being  collateral,  if 
existing  cannot  be  destroyed  either  by  petition  or  alienation, 
and  the  Court  will  not  anticipate  its  exercise. 

If  the  language  was  intended  to  give  a  naked  power  to  dis- 
tribute the  land,  the  power  is  extinguished  by  the  renunciation 
of  three  of  the  executors  or  death  of  James.  If  a  power  is 
given  to  two  executors  to  sell,  if  one  of  them  refuses  or  dies, 
it  is  clear  that  the  survivor  cannot  sell.  (Sugden  on  Powers, 
Law  Lib.  Ed.  vol.  1,  page  143,  margin ;  Kent,  vol.  4,  p.  325. 
Washburne  on  Real  Prop.  Book  2,  chap.  6,  sec.  5,  paragraph 
22.)  And  although  it  is  held,  that  if  the  power  is  coupled 
with  a  trust,  or  if  given  to  executors  generally,  it  will  survive 
as  long  as  the  plura^  number  remains  or  the  words  of  the  will 
can  be  satisfied,  yet  is  equally  clear  that  where  it  is  a  naked 
power,  given  to  executors,  nominatim^  it  will  be  extinguished 
by  the  death,  renunciation  or  refusal  to  qualify  of  one  or  more 
of  those  named.  (Sugden  on  Powers,  Law  Lib.  Ed.  vol.  1,  p. 
142;)  Battle's  Revisal,  chap.  119,  sec.  29,  2  Thos.  Cuke,  p.  397. 
Statute  2l8t  Henry  VIII.  interfered  with  these  distinctions  so 
far  as  powers  to  sell  real  estate  are  concerned,  but  naked  power 
to  distribute,  to  appoint,  or  to  do  any  other  act,  remain  pre- 
cisely as  they  did  at  common  law. 
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3d.  If  the  legal  title  to  the  land,  by  virtue  of  the  will,  is 
vested  in  the  persons  composing  the  "  family,"  the  power  given 
to  the  executor,  even  if  it  aifects  the  land,  is  void.  Every 
devise  is  a  conveyance,  and  by  the  rules  of  the  common  law 
no  restriction  nor  qualification  could  be  annexed  to  a  con- 
veyance of  land  except  a  condition. 

In  consequence  of  this  principle,  a  power  embraced  in  any 
conveyance,  not  operating  under  the  Statute  of  Uses,  is  void 
at  common  law,  because  repugnant  to  the  preceding  words  of 
the  conveyance.  The  intention  of  the  testator,  as  declared  by 
his  Honor,  could  not  be  carried  into  efi^ect  without  placing  the 
legal  estate  in  a  trustee.  By  a  proper  construction  of  the 
language  of  the  will,  the  land  is  devised  to  the  children  of  the 
testator  living  at  the  date  of  the  will.  And  this  appears  from 
considerations : 

1.  The  word  ^*  family,"  used  in  a  will,  is  a  good  word  of  pur- 
chase, and  wheti  uncontrolled  by  other  expressions,  its  meaning 
is  well  defined  by  law. 

The  latin  term  "yamz7ia,"  from  famulus^  a  slave,  a  domes- 
tic servant  servant,  originally  meant  all  the  slaves  belonging  to 
one  common  master. 

In  its  next  sense,  it  meant  a  family  or  household,  including 
wife,  children,  servants,  and  all  others  residing  on  the  same 
premises,  subject  to  the  same  head.     (Bouvier's  Law  Diet.) 

In  its  legal  sense,  when  used  with  reference  to  real  estate,  it 
means  the  heirs-atlaw.  When  used  with  reference  to  person- 
ality, it  means  those  who  take  under  the  statute  of  distribu- 
tions ;  its  meaning  may  be  extended  by  the  context  to  embrace 
others,  but  will  never  be  allowed  to  exclude  children,  unless 
controlled  by  express  words  or  plain  and  necessary  implication. 
(Williams  on  Executors,  vol.  2,  pp.  963  and  964. 

In  Ferebee  v.  Procter^  swpra^  the  words  were,  "  I  leave  all 
my  land,  not  given  away,"  which  excluded  all  the  land  devised, 
and  the  sale  by  the  executor  would  amount  to  the  nomination 
of  a  person  who  would  then  be  in,  under  the  will.     Here  the 
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devise  is  "  to  the  family,  that  now  make  their  homes  here, 
which  breaks  the  descent  and  distinguiches  the  cases. 

2.  An  heir-at-law  shall  not  be  disinherited  by  a  will,  unless 
there  are  express  words,  or  a  plain  and  necessary  implication  to 
that  effect,  for  the  title  of  the  heir  is  by  descent,  the  rules  of 
which  are  certain,  and  not  to  be  defeated  by  dubious  expres- 
sions.    (Cruise  Dig.,  vol.  2,  p.  171,  Ferehee  v.  Procter^  mipra) 

The  only  expressions  in  the  will,  which  can  have  the  effect 
of  excluding  any  of  the  children,  are  the  directions  that  the 
property  be  not  sold,  and  that  it  remain  as  a  common  stock, 
subject  to  such  distribution,  &c.  These  provisions  clearly  refer 
to  the  personal  estate,  the  word  "  distribution  "  in  its  uatural 
and  popular  signification,  as  well  as  in  its  legal  sense,  means  a 
dealing  or  division,  and  is  commonly  used  to  express  the  division 
of  the  personal  effects  of  an  intestate  among  his  next  of  kin. 
The  proper  words  to  be  used  with  reference  to  land,  both  ordi- 
narily and  legally,  would  be  "  division ''  or  "  partition." 

3.  The  rule  is,  that  the  construction  of  a  will,  in  order  to 
ascertain  the  intention,  the  Judge  should  put  himself  in  the 
place  of  the  testator,  and  first  ascertain  the  condition  of  his 
family,  and  the  character  and  nature  of  the  property  which  is 
the  subject  of  the  will. 

What  was  the  condition  of  the  testator's  family  and  property 
here  ? 

Sarah  Ilorton  had  married  ftud  left  him.  Joseph  had  died, 
leaving  three  children,  to  whom  legacies  are  bequeathed.  Mrs. 
Eliza  Aberuethy  was  living  on  a  plantation  belonging  to  him, 
and  adjoining  his  homestead,  and  all  the  rest  of  his  children, 
including  James,  who  has  since  died,  and  William,  since 
removed,  were  living  on  his  homestead. 

Under  these  circumstances,  what  is  the  meaning  of  the 
cxpressiun  "  a  common  stock  for  the  family  that  now  make 
their  homes  here  "? 

Clearly,  the  testator  supposed  that  the  children  not  otherwise 
provided  for  would  continue  to  reside  upon  the  homestead  as 
they  had  done  before,  and  cultivate  the  farm  with  the  common 
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farming  stock,  an  3  the  provisions  contained  in  the  will  were 
intended  to  apply  only  so  long  as  this  state  of  things  continued. 

It  did  not  occur  to  the  testator  that  a  change  of  the  circum- 
stances and  condition  of  his  family  would  ever  render  it  neces- 
sary that  the  homestead  should  be  divided,  that  his  children^ 
by  having  separate  families  of  their  own,  should  need  separate 
establishments. 

The  bulk  of  his  personal  property  no  longer  exists ;  the  con- 
dition of  bis  family  has  undergone  a  revolution  and  assumed  a 
status  which  renders  the  provisions  of  the  will  inapplicable ; 
therefore  all  his  children  are  tenants  in  common. 

By  giving  the  will  this  construction,  the  rules  of  the  law  are 
preserved  intact,  and  arbitrary  inferences  rendered  unnecessary; 
and  the  absurdity  of  placing  Charles  McDickson  in  locOjpa?*ejitis 
over  his  brother  in-law  and  brothers,  co-executors  and  his  sisters, 
18  avoided,  and  the  testator  discharges  his  moral  and  parental 
obligations  to  all  his  children  alike. 

But  adopt  the  construction  of  his  Honor,  and  Sarah  Horton, 
for  whom  her  father  had  an  affection,  and  in  whose  husband 
he  had  confidence,  for  he  appoints  him  executor,  is  totally  dis- 
inherited, as  are  also  William  Dickson,  his  executor,  and  the 
iofant  daughter  of  James  Dickson,  his  executor,  and  all  the 
other  children  are  left  without  sustenance  or  remedy  except  by 
entreaty  or  request  of  Charles  McD.  Dickson^  a  striking  modern 
iDBtanee  of  the  jus  precarium!^^ 

Thus  the  testator  discharges  his  moral  and  parental  obliga- 
tions to  his  children  by  leaving  all  but  one  practically  unpro- 
vided for,  while,  at  tfe«  same  time,  he  is  so  observant  of  the 
duties  of  the  head  of  a  family  as  to  provide  for  his  superanu- 
ated  negroes. 

Armfidd^  contra,  submitted : 

No  will  is  within  the  statute  but  that  which  is  in  writing  ; 
at  the  same  time,  however,  courts  of  law,  though  precluded 
from  ascribing  to  the  testator  any  intention  not  expressed  in 
his  will,  admit  their  obligation  to  give  effect  to  every  intention 
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which  the  willy  properly  expounded^  contained.  Seo  Wigram 
on  Extrinsic  Evidence,  Library  of  Law  and  Equity,  2d  eeries, 
vol.  let,  page  3  of  second  part.  In  this  will  there  is  no  uncer- 
tainty either  as  to  what  is  devised  and  bequeathed,  or  who  is 

take.  See  Jarman  on  Wills,  328.  *'  Id  certum  est  quod 
certum  redi potest ;"  therefore  a  devise  *'  to  such  persons  as  I 
shall  be  in  copartnership  with  at  the  time  of  my  death,"  it  ap- 
pearing from  extrinsic  evidence,  that  testatrix  was  in  partner- 
ship in  business  at  the  time  of  making  the  will ;  held,  not  void 
for  uncertainty.     Jarman  on  Wills,  marginal  page  327. 

'^  Where  a  testator  devised  certain  estate  by  name,  together 
with  his  farming  stock  and  furniture,  to  hip  beloved  wife  to  sell 
to  discharge  all  his  creditors,  and  he  constituted  his  wife  and 
another  person  his  executors,  whom  he  appointed  to  sell  and 
dispose  of  his  estate  and  chattels  in  such  manner  as  they  should 
jointly  agree  upon,  or  not  to  sell  them,  if  it  seemed  most  ad 
visable  to  keep  them,  or  in  any  way  they  should  think  proper, 
so  that  every  creditor  had  his  money,  and  if  sold,  all  overplus 
to  wy  wife  toward  her  support  and  her  family  P  This  bequest 
was  sustained  by  Lord  Cotterham.  who  also  decided  that  the 
executors  were  trustees  for  the  children.  See  Wood  v.  Wood^ 
in  Williams  on  Executors,  page  819  ;  see  also  Iloloway  v.  Holr 
oioay^  5  Vesey  Kep.  401,  referred  to  in  Williams  on  Exec- 
utors, 829. 

By  our  statute  of  wills,  it  is  enacted  that  "  when  real  estate 
shall  be  devised  to  any  person,  the  same  shall  be  held  and  con- 
strued to  be  a  devise  in  tee  simple,  unless  such  devise  shall,  in 
plain  and  express  words  show,  or  it  shall  be  plainly  intended 
by  the  will,  or  some  part  thereof,  that  the  testator  intended 
to  convey  an  estate  of  less  dignity.  See  Reyised  Code,  chap. 
119,  sec.  26. 

Reade,  J.  The  will  of  William  Dickson,  deceased,  which 
we  are  called  npon  to  construe,  is  one  of  those  short  sighted 
instruments  common  to  testators,  who  suppose  that  all  their 
affairs  will  remain  as  they  are ;  or  that  there  will  be  only  such 
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changes  as  their  desires  suggest ;  and  so  dispose  of  their  estates 
without  the  aid  of  counsel. 

The  testator  had  nine  living  children,  and  three  grand- 
children of  his  tenth  child,  who  was  dead.  There  is  nothing 
in  his  will  to  indicate  that  he  had  an j  special  favorite  among 
his  children,  or  that  there  was  any  reason  why  he  should  have. 
All  his  living  children,  except  one,  lived  with  him  in  the  same 
honse,  or  upon  his  land,  and  most  of  them  in  the  house  with 
him ;  and  it  seems  to  have  been  his  wish  to  provide  for  all  of 
them  in  that  way  which  would  suit  them  best. 

If  we  assume  what  is  probable,  that  his  daughter  Sarali 
married  and  moved  to  herself,  he  gave  her  such  things  as  his 
circumstances  justified,  and  as  were  necessary  tor  her  comfort, 
then  we  find  all  his  children  provided  for  until  such  time  as 
circumstances  might  require  his  estate  to  be  divided.  To  the 
three  children  of  his  deceased  son  he  gave  pecuniary  legacies; 
to  Mrs.  Abernathy,  his  daughter,  who  lived  to  herself,  he  gave 
the  use  of  so  much  of  his  land  as  was  necessary  for  her  sup- 
port ;  and  to  all  his  other  children  who  lived  in  the  house  with 
him,  he  gave  the  use  of  his  homestead  to  be  occupied  together, 
the  daughters  having  the  management  in  the  house,  and  his 
son  Charles  to  have  the  raanageiuent  out  of  doors.  There  was 
no  purpose  to  give  the  estate  to  Charles  either  for  himself 
entirely,  or  for  himself  with  a  disa'etion  to  give  the  others 
much  or  little,  as  suited  him.  But  the  purpose  was  to  have 
the  family  establishment  kept  up ;  how  long,  he  could  not  tell; 
or  what  was  to  come  afterwards  he  could  not  foresee ;  and  had 
not  capacity  to  provide  for  ;  and  therefore  he  left  it  to  circum- 
stances. 

1.  The  three  children  of  Thomas  are  provided  for  by  pecu- 
niary legacies  which  are  a  charge  upon  the  whole  estate,  and 
are  to  be  paid.    And  they  have  no  further  interest  in  the  estate. 

2.  All  the  living  children  of  the  testator,  and  the  represen- 
tatives of  the  deceased  children  are  tenants  in  common  of  all 
the  real  and  personal  estate  with  partition  postponed  until  cir- 
onmatances  ehonld  make  it  necessaro.    The  separation  of  the 
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the  death  of  some,  and  the  esIo  of  the  interest  of 
letting  into  tho  family  a  new  and  disturbing  ele- 
t  a  diango  of  drcnmstrnccs  as  makes  s  partition 
era  must,  therefore,  be  a  partition  of  the  whole 
than  tlie  pecuniary  legades  to  the  children  ot 
i  nine  equal  shares,  giving  to  eadi  of  the  testators 
pen,  and  the  representatives  of  hie  deceased  chil- 
are,  tho  purchaser  of  William's  share  taking   his 

ivill  be  an  account  of  the  rents  and  profits.  How 
d  profits  are  to  be  used  and  accounted  for,  will 
ly  be  conBidered  when  the  report  comes  in.  We 
generally,  that  it  seems  not  to  have  been  the 
the  testator  that  a  strict  acconnt  shonld  be  kept 
lily  were  together.  Unfair  or  extravagant  adran- 
iwever,  not  be  allowed, 
■ror.    This  will  be  certified. 

iM.  Judgment  accordinglv. 


H.  C.  HEIDELBURG,  H.  D.  POTTER  and  another. 

08-'69,  chap.  178,  by  which  JusticeB  of  the  Peace  were 
ction  finally  to  tiy  certdn  potty  assaulla  under  certain 
9,  was  repealed  by  the  act  of  18T0-'71,  chap.  43,  which 
.11  ca-ises  of  assault  the  ])iiniahmeut  may  be  by  fine  or  uii- 
ir  both,  at  the  iliscretiou  of  the  Court. 
in,  Art.  IV,  Bee.  33,  given  Justices  jurisdiction  of  criuii- 
fising  in  their  counties  when  the  punishment  eannot  ex 
fifty  dollars,  or  imprisonment  for  one  month.  When 
re  removed  this  limitation,  and  left  it  discretionary  with 
ixceed  that  limit  it  took  away  the  Jurisdiction  of  Justices 
over  the  offence. 

■  for  an  afiray,  tried  at  Fall  Term,  1873,  of  the 
rt  of  Gbeene  connly,  before  Clarke^  J. 
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The  parties  had  been  tried  for  the  same  offense  before  a  Jus- 
tice of  the  Peace,  and  fined.  To  the  indictment  found  in  the 
Superior  Court,  they  pleaded  "  former  conviction."  His  Honor 
sustained  the  plea,  and  gave  judgment,  dismissing  the  charge; 
from  which  judgment  Solicitor  Sherrard  appealed. 

AUatmey  Oe-aeral  Hargrove^  for  the  State. 
JNo  counsel  in  this  Court  for  defendants. 

Rodman,  J.  The  defence  of  a  former  conviction  cannot  be 
sustained.  The  act  of  1868-69,  chap.  178,  sub.  chap.  4,  by 
which  Justices  of  the  Peace  were  given  jurisdiction  finally  to 
try  certain  petty  assaults  under  certain  circumstances  was  indi- 
rectly but  effectually  repealed  by  the  act  of  1870-'71,  chap. 
43,  sec.  2,  which  says,  that  in  all  cases  of  assault  the  punish- 
ment may  be  by  fine,  or  imprisonment,  or  both,  at  the  discretion 
of  the  Court. 

The  Constitution,  Art.  IV.,  sec.  33,  gives  Justices  jurisdic- 
tion of  criminal  matters  arising  in  their  counties  when  the 
punishment  cannot  exceed  a  fine  of  fifty  dollars,  or  imprison- 
ment for  one  month.  The  moment,  therefore,  that  the  Legis- 
lature removed  the  limitation  on  the  punishment  prescribed 
by  the  act  of  1868-'69,  and  left  it  discretionary  with  the  Court 
to  exceed  that  limit,  it  took  away  the  jurisdiction  of  Justices 
of  the  Peace  over  the  offence. 

Oar  opinion  on  this  point  makes  it  unnecessary  to  consider 
the  other  objections  made  to  the  former  conviction  before  a 
Justice.     They  are,  however,  equally  clear. 

Pbb  Ourum.        Judgment  reversed  and  venire  de  novo.. 
32 
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S,  E.  BRATTON  v,  JOHN  ALLISON. 

The  rule  for  computing  interest  on  a  bond  given  in  South  Carolina,  is 
*  lo  calculate  the  interest  upon  the  principal  for  the  first  year,  setting 
Ihe  interest  aside,  and  then  for  the  second,  third  and  so  on  until  the 
time  for  the  first  payment.  Then  calculate  the  interest  on  each  year's 
interest  to  the  same  time,  and  apply  the  payment  first  to  the  extin- 
guishment of  this  interest,  and  the  surplus,  if  any,  to  a  reduction  of 
ihe  principal.  If  the  payment  is  not  sufficient  to  pay  this  interest, 
first  extinguish  the  interest  calculated  on  each  year's  interest^  and 
apply  the  surplus  to  the  principal  interest  as  far  as  it  will  go.  If  the 
pajTucnt  is  not  enough  to  satisfy  the  interest  on  the  interest,  it  is  set 
aside,  and  neither  stops  nor  bears  interest. 

Motion  to  suspend  an  execution,  and  correct  a  judgment  as 
to  the  calculation  of  interest,  obtained  at  the  preceding  Term, 
heard  by  Lagan^ «/.,  at  the  Fall  Term,  1873,  of  Mecklenburg 
Superior  Court. 

At  tlie  Special  (July)  Term,  1873,  the  plaintiff  obtained  a 
judgment  against  the  defendant  upon  two  notes  made  in  South 
Carolina,  when  it  was  referred  to  the  Clterk  to  calculate  the  in- 
terest and  enter  up  th«  judgment.  This  the  Clerk  proceeded 
to  do  after  the  adjournment  of  the  Court,  and  issued  execntion 
for  the  amount. 

After  notice,  the  defendant  applies  to  the  Judge  of  the  9th 
District  to  set  the  execution  asid«  and  correct  the  error.  Hie 
Honor  orders,  upon  hearing  the  affidavits  filed,  that  the  defend- 
ant pay  the  amount  admitted  by  him  to  be  due  to  the  plaintiff, 
and  that  as  to  the  balance  it  be  referred  to  overhaul  the  calcu- 
lation of  interest,  &c.     From  this  order  the  defendant  appeals. 

Wilson  cfe  SoUy  Jones  dk  Johnson  and  McCorkle  <b  JBailey, 
.  for  appellant. 

Vance  <&  Dowdy  contra. 

Ebade,  J.    The  rule  for  the  calculation  of  tlie  interest  is  to 
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calculate  the  interest  upon  the  principal  for  the  first  year,  and 
set  the  interest  aside.  Then  calculate  the  interest  upon  the 
principal  for  the  second  year  just  as  for  the  first  year,  and  set 
that  amount  aside  also.  And  so  on  up  to  the  time  of  the  first 
payment,  Tlien  calculate  the  interest  upon  each  year's  in- 
terest separately,  up  to  the  time  of  the  payment,  just  as  if  a 
bond  had  been  given  each  year  for  each  year's  interest,  and 
the  interest  calculated  upon  each  of  these  bonds  from  its  date 
up  to  the  time  of  the  payment.  Then  apply  the  payment  to 
the  extinguishment  of  these  interest  bonds,  and  the  surplus  of 
the  payment  apply  in  part  satisfaction  of  the  principal  of  the 
original  bond.  And  then  pursue  the  same  course  from  the 
time  of  the  first  to  the  time  of  the  second  payment,  and  so  on. 

That  is  the  rule  when  the  payment  is  sufficient  to  satisfy  all 
the  interest  bonds.  If  the  payment  is  not  enough  to  satisfy 
all  the  interest  bonds,  then  the  payment  is  to  be  applied  to  the 
interest  on  the  interest  bonds,  and  the  surplus  to  the  principal 
of  the  interest  bonds  as  far  as  it  will  go. 

If  tho  payment  is  not  enough  to  satisfy  the  interest  on  the 
interest  bonds,  then  the  payment  is  set  a^ide,  and  neither  stops 
interest  nor  bears  interest.  And  this  is  fair,  because  as  the  in> 
tereet  npOn  interest  does  not  bear  interest,  so  the  payment 
which  is  less  than  that  does  not  bear  interest. 

There  is  error  in  the  mode  of  calculating  the  interest  by  the 
Court  below.  This  will  be  certified  to  the  end  that  the  interest 
may  be  calculated  and  the  payments  applied  according  to  this 
opinion. 

Pbs  Curiam.  Judgnaent  accordingly. 
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[N8,  Adm'r.   and  others  e.  D,  M,  CARTER,  Adm'r,  of 
ANN  SMITH. 

Ap.  AH,  Bat  Rev.,  gives  to  Cletla  of  the  Superior  Courts 
of  debts  against  the  estate  of  deceased  persons, 
gmentB  in  force  against  the  estate  of  a  decedent,  has  pri- 
inent  over  other  debts  to  the  extent  of  the  lien  which  such 
as  on  the  real  estate.  If  the  real  estate  is  more  than  enough 
udgmcut,  theo  the  whole  thereof  has-  priority  over  other 
■;  real  estate  is  only  suffivient  to  pay  part  of  the  judgment, 
ority  is  measured  by  the  value  of  such  real  estate. 

ION,  in  the  natare  of  a  special  pboceediho,  heard 
ned  by  Clarke,  J'.,  at  Chambcre.  in  Craven  county, 

day  of  April,  1873. 

on  of  the  Court  contains  a  full  statement  of  the 

case. 

judgment  of  his  Honor  at  Chambers,  affirming 
nt  of  Probate  Judge,  the  defendant  appealed. 

St^hen«on,  for  appellant, 
intra. 

.  This  was  a  special  proceeding  before  the  Clerk, 
here  by  Biieeessive  appeals  upon  the  following  state 
t  Spring  Terra,  1870,  the  plaintift'  obtained  judg- 
t  Ann  Smith,  who  dying  riiortly  thereafter,  the 
Bcame  her  administrator.  This  proceeding  is  in- 
:he  plaintiff  in  behalf  of  himself!  and  other  credi- 
ittlement  of  the  estate  and  the  payment  of  Ms-said 
The  Clerk  of  the  Superior  Court  took  the  accoaot 
18  a  fact,  that  the  defendant  bad  in  band  assets  saf- 
ly  the  jadgment  and  the  case  settled,  states  that 
3  insolveiit.  Jadgment  was  given  by  the  Clerk, 
a],  by  die  Jndge,  for  the  amoant  of  the  plaintiff's 
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The  exceptions  of  the  defendant  present  two  questions: 
1st.  Had  the  Clerk  the  jurisdiction  ?  and  2d.  Had  the  plain- 
tiff, being  the  only  judgment  creditor,  the  right  to  priority  of 
payment  over  other  creditors  3 

1.  There  can  be  no  doubt  about  the  jurisdiction,  as  it  is 
expressly  given  to  the  Clerk  by  ch.  45,  sec.  43,  Bat.  Kev. 

2.  The  order  of  payment  of  the  debts  of  the  decedent  is 
regulated  by  sec.  40,  ch.  46,  Bat,  Eev.,  which  declares  that 
judgments  docketed  are  in  force,  have  priority  to  the  extent  to 
which  they  are  ft  lien  on  the  property  of  the  deceased  at  his 
death.  The  extent  of  the  lien  is  the  amount  of  the  judgment, 
if  the  land  is  of  greater  value,  but  if  the  real  estate  is  of  less 
value,  the  extent  of  the  lien  is  the  value  of  the  land  only. 
Thus,  if  the  value  of  the  real  estate  is  only  five  hundred  dol- 
lars, and  the  personal  assets  fifteen  hundred  dollars,  and  the 
judgment  is  for  one  thousand  dollars,  the  plaintiff  would  be 
entitled  as  a  credit,  upon  his  judgment,  to  five  hundred  dollars 
out  of  the  real  assets,  that  is,  the  value  of  the  real  estate, 
^nd  for  the  residue  ot  his  judgment,  he  would  come  in  pro 
rata  with  other  creditors,  as  to  the  remaining  personal  assets. 

If  there  is  no  real  estate,  a  judgment  would  give  the  plain- 
tiff no  advantage  over  other  creditors,  as  it  constitutes  a  lien 
on  real  estate  only.  The  law  will  give  him  a  preference,  there- 
fore, not  because  he  has  obtained  a  judgment,  but  because 
that  judgment  is  alien  on  the  real  estate,  and  of  course  the 
value  of  the  real  estate  is  the  measure  of  the  advantage  which 
his  vigilance  has  secured. 

The  purpose  of  the  act  is  to  make  an  equal  distribution  of 
an  insolvent's  estate  among  his  creditors,  and  this  equitable 
policy  can  be  departed  from  only  to  the  extent  and  in  the  cases 
provided  for  in  the  statute. 

We  assume  from  the  record  and  ease  sent  up  to  this  Court, 
that  the  assets  here  are  the  proceeds  of  the  sale  of  real  estate, 
the  plaintiff  is  thereibre  entitled  to  judgment  for  his  debt 

Peb  Curiam.  Judgment  affirmed. 
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lowledgment  and  priTate  esamination  of  a  feme  eotert 
eyJDg  her  land  is  a  judicial  act,  and  when  duly  taken, 
cknowledged  is  an  aaguranco  of  record,  tifce  ajfn<in 


lent  and  private  cicamination  taken  hy  the  Provost  Mar- 
t  city  of  Newbem,  while  that  placn  was  in  poeRession  of 
military  authorities,  in  the  absence  of  fraud  and  ttai 
laviug  a  simitar  effect  with  foreign  judgments. 
Jorreli,  66  N.  C.  Rep.  82;  Cooke  v.  Coejce,  Phill.  683; 
f  Seaherne,  C4  N.  C.  Rep.  064,  cited  and  approved.) 


f,  (for  tlie  Fecoverj  of  real  propetty,)  tried  before 

he  Special  (January)  Term,  1873,  of  Cbaves 

t. 

tial  facte  as  agreed,  are : 

BS,  the  subject  of  the  controvcisy,  prior  to  the 

,  ISfi4,  was  the  separate  property  of  Hetty,  the 

..  U.  CuitiB,  since  dead,  and  who  since  his  death 

;d  with  the  defendant,  D.   C.  Carpenter.     On 

lary,  1864,  Curtis  and   wife  sold  the  land  for  s 

CD,  to  one  Benjamin  Jacobs,  from  whom,  through 

6  of   conveyances,  the  plaintiff  herein   claims. 

ion  arising,  being  as  to  the  sufficiency  in  law  of 

minalion  of  llic  feme  grantor. 

as  to  consideration  ;  and  it  ie  eoncedcd  that  the 

was  executed  freely  and  without  ftar,  force  or 
e,  by  Curtis  and  wife,  now  married  to  defendant, 
e  parties  resided  in  Ncwbern,  and  that  town  was 
:a  and  in  the  possession  of  the  United  States 
communication  existed,  or  was  permitted  between 

other  portions  of  the  State,  not  within  those 
t  there  was  no  civil  authority  within  tiiose 
t  to  take  the  probate  of  the  deed  and  the  private 
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examination  of  the  feme  cove?*t  One  J.  W.  Denny,  Captain 
in  the  United  States  army,  was  Provost  Marshal  in  Newbern 
at  the  time,  and  acting  as  military  Judge,  with  all  the  power 
in  the  premises,  which  the  military  authorities  of  the  United 
States  could  invest  him  with.  He  pretended  to  take  the  private 
examination  of  Mrs.  Curtis,  and  endorsed  the  certificate  of  the 
same  so  taken  on  the  deed  to  Jacobs. 

If  the  Court  should  hold  with  the  plaintiff,  then  judgment 
will  be  rendered  in  his  favor  with  sixpence  damages  and  costs; 
otherwise  for  the  defendant. 

His  Honor,  upon  consideration,  being  of  opinion  that  the 
plaintiff  ought  to  recover,  so  adjudged  ;  whereupon  defendant 
appealed. 

Green  and  Stephenson^  for  appellant,  submitted : 

I.  The  deed  of  a  fenie  covert^  without  private  examination 
in  strict  conformity  to  the  statute,  is  a  mere  nullity,  and  void. 
liohinBon  v.  Barfield^  2  Mur.,  39(> ;  Burgess  v.  Wilson^  2  Dcv., 
306  ;  Fennel'  v.  Jasper^  1  Dev.  &  Bat.,  34 ;  Atkins  v.  Daniel^ 
5  Ired.,  322. 

II.  The  deed  of  a  married  woman  is  utterly  vuid  at  common 
law,  and  only  when  executed  as  directed  by  statute  can  it  be 
valid.     Sutton  v.  Sutton^  1  Dev.  &  Bat.,  582. 

III.  Although  willing  to  convey  when  she  executed  the 
deed,  but  changing  her  mind  before  private  examination,  did 
no  good.     Ltheridge  v.  Fei^ehee^  9  Ired.,  312. 

IV.  War  is  a  misfortune,  and  if  defendant  was  not  examined 
because  of  war,  he  cannot  complain  in  Court. 

There  was  no  necessity  of  a  sale^  Suppose  an  infant's  land 
had  been  sold  by  order  of  a  Provost  Marshal,  could  the  sale  be 
sustained  because  of  war  or  necessity.^ 

V.  The  provost  courts  were  only  police  courts,  and  had  no 
civil  jurisdiction.  The  President  could  not  confer  jurisdiction. 
Jecker  v.  Montgomery^  13  Howard,  514. 

"VI.  Why  not  have  appointed  a  private  soldier  to  take  the 
examination  ? 
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,  contra,  Eubnutted  the  following  brief: 
the  circumstances  of  the  case  the  privy  examina- 
although  not  taken  iu  the  manner  required  by  law. 
I  upon  the  ground  of  necessity.     The  city  of  New- 
e  Enrrounding  territory  were  under  uiilitsry  occn- 
icre  were  no  officers  competent  by  the  State  law  to 
imination,  and  it  was  illegal  fur  the  married  woman 
the  military  lines  to  seek  Giich  an  officer. 
me  time  it  was  the  policy  of  the  Gwvernment  to 
1  government  in  the  conquered  territory.     See  the 
ry  of  the  time,  also  act  of  July  13,  1863  ;  act  of  - 
i ;  proclamations  of  the  President,  August  16, 1861, 
r  20, 1862,  and  generally  the  appointment  of  mili- 
■ovieional  Governors,  as  Edward  Stanly,  in  Korth 
U.  S.  Statutes  at  largo. 

i  laws  were  practically  suspended  and  it  was  deemed 
lat  property  should  be  sold  for  business  parposee. 
J  necessary  than  in  ordinary  times,  for  the  support 
10  had  no  other  means  and  it  might  well  have  hap- 
a  married  woman  might  have  starved  with  a  thon- 
i  worth  of  real  estate,  because  there  was  no  officer 
:o  take  her  private  examination, 
ese  circumstances,  the  Government  did  well  to  ap- 
*a  who  should  assume  this  jurisdiction  under  due 
of  legal  form. 

no  particular  sacredness  in  the  privy  examination 
women  which  should  exempt  it  from  ordinary  rules. 
exist  prior  to  18  Edw.  1.     It  was  enacted  here  1^ 

t  is  to  protect,  not  to  hamper,  married  women. 
Combs,  i  Dev,,  514. 

beneficence  lies  in  the  protection  of  the  private 
1,  and  that  was  observed  in  thiscaEc. 
be  "sticking  in  the  bark"  to  say  that  during  the 
npation  the  mere  person  and  office  of  the  official 
18  material. 
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And  it  would  be  a  hard  measure  for  an  arbitrary  rule  to  deprive 
of  his  property  a  man  who  had  in  good  faith  paid  to  defend- 
ant's wife  the  money  that  supported  her  during  the  war. 

IL  The  law  requiring  a  private  examination  before  a  judicial 
officer  of  North  Carolina  of  a  married  woman  was  not  in  force 
in  Newbern  from  the  military  occupation  until  April  2,  1866, 
the  date  of  the  termination  of  the  war,  as  stated  in  the  case  of 
"The  Protector,"  12  Wallace  100. 

The  United  States  had  over  the  occupied  territory  all  the 
powers  of  a  belligerent  as  well  as  of  a  sovereign.  Prhe  OaseSy 
2  Black.  673;  Tyler  v.  Defrees,  11  Wallace  331;  JItller  v. 
Untied  States^  11  Wallace  268.  The  laws  of  war  therefore 
must  be  our  guide  in  considering  the  condition  of  the  occupied 
territory  in  North  Carolina  during  the  military  occupation. 

As  the  Chief  Justice  remarks  in  Bute  v.  ParTcer^  63  N.  C. 
R.  137,  "  The  notion  that,  although  North  Carolina  was  in  re- 
bellion, yet  inasmuch  as  she  was  a  State  in  the  Union,  the 
general  government  had  not  a  right  to  'hit  her  as  hard'  as  if 
she  had  been  a  foreign  nation  at  war,  we  consider  fully  dis- 
posed of." 

During  the  military  occupation,  the  people  of  Newbern 
were  bound  by  such  laws,  and  such  only,  as  the  Federal  Gov- 
ernment, speaking  through  Congress  and  the  Executive,  chose 
to  recognize  or  impose.  United  States  v.  liice^  4  Wheaton 
254;  Fleming  \.  Ii*iee,  9  Howard  614;  l^horington  v.  Wliiie^ 
8  Wallace  10;  Wheaton's  International  Law,  §347,  note. 
The  doctrme  is  very  clearly  laid  down  in  the  last  named  au- 
thority :  "  Congress  is  considered  as  having  a  general  author- 
ity to  make  laws  for  the  government  of  such  places,  and  in  the 
absence  of  the  acts  of  Congress,  the  President,  as  Commander- 
in-Chief,  establishes  such  rules  as  he  sees  fit." 

It  is  true  that  the  laws  other  than  political  are  often  allowed 
to  remain,  and  this  would  perhaps  be  more  certainly  true  in 
our  case  because  the  conquered  territory  was  a  part  of  the 
United  States  and  might  be  supposed  to  be  restoring  its  own 
laws.     But  this  stands  only  upon  the  reason  given  in  Wheaton, 
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"that  some  laws  must  exist  to  regulate  private  rights  and 
relations."  The  jurisdiction  of  the  State  Courts  could  not 
come  within  this  rule.    As  a  matter  of  fact  they  did  not  exist. 

All  that  remained  of  the  act  of  1715  was  the  manner  and 
form  of  the  examination  ;  the  officer  to  take  it  w^as  not  in  ex- 
istence until  appointed  by  the  military  authorities,  as  was  done 
in  our  case. 

The  subordination  of  the  conquered  territories  to  milit^ary 
law  has  been  abundantly  recognized  in  the  decisions  of  this 
State.  In  its  eflect  upon  emancipation.  Harrell  v.  Waismiy 
63  N.  C.  K.  457  ;  Bide  v.  Parker^  63  N.  C.  R.  136.  In  the 
numerous  cases  of  obedience  to  military  orders.  McCvhhins  v. 
Barringer^  Phillips  Law  556 ;  Branghton  v.  Haywood^  lb. 
384  ;  and  in  recognizing  provisional  governments  of  the  State 
and  municipal  corporations.  Boyle  v.  Ntwbem^  64  N.  C.  R. 
664  ;  and  was  affirmed  in  the  case  of  ^Vhite  v.  Ilart^  13  Wal- 
lace 648. 

III.  The  Provost  Judge  had  all  the  powers  in  the  premises 
of  a  Judge  of  the  Superior  Court  of  North  Carolina. 

In  this  case  it  is  expressly  admitted  that  the  military  au- 
thorities did  appoint  a  Judge  to  take  the  privy  examination  of 
married  women,  who  had  all  the  powers  that  the  milirary  of 
the  United  States  could  give  him. 

That  the  military  authority  of  the  United  States  is  compe- 
tent to  create  such  a  Court  must,  in  view  of  the  recent  de- 
cisions of  the  United  States  Supreme  Court,  as  well  as  recent 
State  decisions,  be  considered  as  settled.  Edwards  v.  Tan- 
ner ei,  12  Wallace  446;  IlomdUn  v.  Wickliff,  12  7J.  174  ;  The 
Orape  jShot,  9  Wallace  129.  The  strong  authority  of  these 
cases  can  hardly  be  added  to  by  the  State  cases,  some  of  which, 
however,  1  will  cite.  Scott  v,  Billgo7iy^  40  Miss.  119  ;  RuUige 
Y.Uogg.S  Cold.  (Tenn.)  554;  Shuter  v.  Cohby  39Ga.  285; 
Griffin  V.  Cunningham,^  20  Gratton  31. 

Rodman,  J.     Happily  for  us,  the  questions  to  be  dealt  with 
in  this  case,  are  not  of  *' familiar  learning"  in   onr  Courts. 


-J 
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Probably,  the  industry  of  the  learned  counsel  for  the  plaintiff, 
has  referred  ns  to  all  the  authorities  which  are  accessible.  But 
they  bear  only  remotely  on  the  special  question  in  controversy 
here,  and  we  must  decide  the  case  by  the  aid  of  a  few  gen- 
erally admitted  principles,  and  what  seems  to  be  fair  and  legiti- 
mate conclusion  from  them. 

The  following  doctrines  are  taken  to  be  generally  admitted. 
When  the  armies  of  the  United  States  during  the  late  war, 
took  hostile  possession  of  part  of  the  territory  of  one  of  the 
seceding  States,  it  ceased,  in  legal  contemplation,  to  be  a  part 
of  the  State,  during  the  continuance  of  the  occupation.  Never- 
theless, the  municipal  laws  for  the  regulation  of  the  personal 
relatione  of  the  inhabitants,  and  of  their  contracts  and  dealings 
with  each  other,  continued  in  force,  except  when  they  were 
expressly  suspended  by  the  military  authority,  or  were  opposed 
to  the  military  or  political  policy  of  the  United  States.  Dana's 
note  to  sec.  346  of  Wheaton's  International  Law,  (4);  Cooke 
V.  Cooke^  Phill.  383 ;  Boyle  v.  City  of  JVewhem,  64  N.  C. 
Rep.  664. 

The  conquering  power  might  however  make  any  new  laws 
that  it  pleased.  The  officers  of  the  State  were  suspended  from 
their  functions,  and  the  military  authority  might  appoint 
others,  and  prescribe  their  powers  and  duties.  It  might  estab- 
lish Courts  with  such  jurisdiction,  civil  and  criminal,  as  it 
thought  proper  to  confer.  The  Grajye  Shot^  9  Wall,  129.  In 
short,  duj^ing  the  co^itinuance  of  the  occupationj  the  military 
power  was  supreme,  not  only  in  fact,  but  lawfully  under  the 
law  of  nations,  subject  only  to  the  law?  of  its  own  govern- 
ment, the  rules  of  natural  justice  and  equity  and  the  law  of 
nations. 

The  question  then  occurs:  peace  being  restored,  and  the 
State  remitted  to  her  former  sovereign  rights  over  the  terri- 
tory, what  effect  will  be  allowed  to  the  judgments  of  such 
Courts,  as  between  the  inhabitants  ?  (The  ordinance  of  Octo- 
ber, 1865,  and  the  act  of  1866,  chap,  36,  are  in  their  terms 
confined  to  the  acts  of  oflicerB  under  the  Provisiooal  Govern- 
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luent,  and  do  not  seein  to  reach  this  case.)  While  the  territory 
thus  held  ceased  temporarily  to  be  a  part  of  the  State,  it  did 
not  become  by  the  mere  fact  of  the  beligerent  occupation,  a 
territory,  or  part,  of  the  United  States.  The  laws  of  the 
United  States  did  not  act  there  propria  vigore  /  those  appli- 
cable to  internal  commerce  did  not  apply  ;  and  the  inhabitants 
were  not  entitled  to  the  rights  and  franchises  of  citizens  of  the 
United  States.     Dana's  note  to  Wheaton,  ante. 

The  territory  was  legally,  foreign  territory  held  by  the 
United  States,  as  much  so,  as  if  it  had  been  a  part  of  England 
or  of  Mexico,  and  the  Courts  established  were  foreign  Courts. 
It  follows  that  the  effect  of  their  judgments  is  that  which  is 
allowed  to  foreign  judgments  ;  that  is,  prima  fade^  if  not,  in 
the  absence  of  fraud  and  the  like,  conclusive  evidence  of  the 
matters  adjudicated.  Bigelow  on  Estoppel,  185  ei  seq.; 
Duchess  of  Kingston! 8  case^  Smith  L.  Cases,  notes. 

To  take  the  acknowledgment  and  privy  examination  of  a 
feme  covert  to  a  deed  conveying  her  land,  is  a  judicial  act,  and 
when  duly  taken,  the  deed  is  an  assurance  of  record,  like 
like  a  fine  in  England.  Woodbaume  v,  Goi*rell^  66  N.  C.  Rep. 
82.  The  record  of  acknowledgment,  &c.,  does  not,  of  itself, 
pass  the  title  to  the  land,  or  profess  to  do  so ;  but  it  adjudi- 
cates and  records  the  fact  of  the  wife's  free  consent  to  the 
deed,  which  thereby  becomes  complete  and  passes  tfie  title. 
Henco  the  law  of  Korth  Carolina  authorizes  foreign  courts  to 
take  such  acknowledgment.  Rev.  Code,  chap.  37,  sees.  7  and 
12,  provides,  that  when  the  husband  and  wife  reside  in  a 
foreign  country,  her  acknowledgment,  &c  ,  may  be  taken  by  an 
ambassador,  &c.,  of  the  United  States,  or  by  the  mayor  or 
other  chief  officer  of  any  city  or  town.  In  this  case  it  is 
agreed  by  the  parties,  that  the  Provost  Marshal  had  all  the 
power  in  tiie  premises  which  the  military  authority  could 
confer.  Pro  hac  vice,  he  was  the  chief  officer  of  the  town  of 
Newborn. 

Very  probably  an  application  of  the  act  cited,  to  a  case  like 
this,  was  never  anticipated  by  its  authors,  but  we  think  it  i? 
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IB  within  the  scope  and  legal  intent.  No  question  arises  as  to 
the  record  being  only  prima  facie  evidence,  for  the  case  states 
that  in  fact  the  feme  did  freely  consent. 

Pee  Curiam.  Judgment  affirmed. 


THE   ATLANTIC,    TENNESSEE  &  OHIO  RAILROAD  CO.,   WM. 
JOHNSON  and  others  ©,  S.  A.  SHARPE  and  others. 

A  Justice  of  the  Peace  has  no  jurisdiction  of  proceedings  of  Forcible 
Entry  and  Detainer  under  Rev.  Code,  chap.  49. 

{Perry  v.  Tapper  and  State  v.  Tarhoroughy  at  this  term,  cited  and  ap- 
proved.) 

Civil  proceeding,  under  chap.  49,  Kev.  Code,  commenced 
before  a  Justice  of  the  Peace,  and  carried  by  appeal  to  the 
Superior  Court  of  Iredell  county,  where  it  was  tried  before 
Mitchell^  e/".,  at  Fall  Term,  1873,  of  the  Superior  Court. 

The  action  is  in  the  nature  of  a  Forcible  Entry  and  Detainer, 
to  recover  the  possession  of  the  property  of  the  plaintiff  cor- 
poration, alleged  to  be  in  the  hands  of  Sharpe,  the  defendant. 
It  was  tried  before  the  Justice  and  a  jury,  and  the  plaintiff  put 
into  possession.  From  this  judgment  defendants  appealed. 
At  the  hearing  in  the  Superior  Court,  the  plaintiffs  moved  to 
dismiss  the  appeal,  and  the  defendants  moved  to  dismiss  the 
action.  His  Honor  refused  the  latter  motion  of  defendants, 
and  allowed  the  plaintiff's,  dismissing  the  appeal ;  whereupon 
defendants  appealed  to  this  Court. 

Jones  dk  Johnston^  McCorHe  <&  Bailey  and  jff.  Barringer^ 
for  appellants. 

Armfieild  and  CcMweU^  contra. 

BoDMAVi  J.     Without   going   into  any  of  the  qnestionB 
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attempted  to  be  raised  in  this  case,  it  will  be  snflScient  to  say, 
that  we  have  considered,  that  as  the  statute  at  present  stands,  a 
Justice  of  the  Peace  has  no  jurisdiction  of  proceeding  of 
Forcible  Entry  and  Detainer,  under  Rev.  Code,  chap.  49. 
Perry  v,  Tupper  and  Slate  v.  Yarlorougfi^  at  this  term.  The 
reason  is,  that  a  Justice  has  no  jurisdiction  where  the  title  to 
land  comes  in  question,  and  by  that  act  the  defendant**  may 
always  raise  a  question  of  title  under  sec.  5,  and  in  such  case 
the  Justice  could  only  dismiss  the  complaint.  As  the  jurisdic- 
tion is  a  very  useful  one,  the  necessity  for  such  a  construction 
is  to  be  regretted.  The  Legislature  may  remedy  the  difficulty 
if  they  shall  think  fit,  by  providing  that  no  plea  of  title  shall 
be  put  in,  except  under  oath  ;  and  that  in  such  case  the  Justice, 
instead  of  dismissing  the  action,  shall  bind  the  parties  over  to 
the  Superior  Court,  and  return  his  proceedings  to  that  Court 
As  the  defendants  were  put  out  of  possci^sion  under  the 
invalid  proceedings,  a  writ  of  restitution  would  be  granted,  as 
in  Perry  v.  Tapper^  but  if  it  appears  that  all  the  property  of 
the  plaintiff  corporation  has  been  put  in  the  hands  of  a  receiver, 
and  the  order  therefor  is  unnecessary. 

Per  Curiam.  Action  dismissed. 


DAVID  MOORE  t?.  W.  H.  EDMISTON. 

The  answer  of  a  defendant  in  an  action  of  slander,  alleging  that  he  did 
not  speak  the  words  as  charged,  with  malice,  &c.,  but  that  he  believed 
them  to  be  true,  stating  his  reasons  for  such  belief ;  and  further,  that 
he  did  not  admit  that  the  words  alleged  to  be  slanderous  were  spoken 
within  six  months  of  the  time  of  bringing  the  action,  amount  under 
our  liberal  system  of  pleading,  to  the  pleas  of  justification,  and  the 
statue  of  limitation. 

Civil  action,  (slander  for  words  spoken  by  defendant  of  and 
concerning  plaintiff,)  tried  before  his  Honor,  Judge  MitcheU^ 
at  the  Fall  Term,  1873,  of  Caldwell  Superior  Court. 
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The  plaintiff  alleged,  that  the  defendant,  Edmiston,  in 
speaking  of  a  certain  affidavit  filed  by  the  plaintiff  in  a  suit 
between  him  and  the  defendant,  pending  in  the  Superior 
Court  of  Caldwell  county,  at  a  previous  terra  thereof,  had 
said  that •" He,"  meaning  the  plaintiff,  ''had  sworn  to  a  lie, 
and  I  can  prove  it,"  ifec.  Defendant  admitted  speaking  the 
words  in  substance,  but  not  in  the  manner  and  with  the  motives 
charged.  Defendant  further  answered,  that  he  did  not  speak 
the  words  from  malice  and  for  the  purpose  of  making  a  false 
and  s^landerous  charge  against  the  plaintiff,  but  on  the  con- 
trary, he  was  informed  and  believed  that  the  words  spoken 
were  true  in  substance  and  eiiect.  That  the  witness,  Mary 
Corperning,  summoned  on  behalf  of  the  plaintiff  in  the  suit 
referred  to  in  the  complaint,  concerning  whose  absence  the 
said  affidavit  for  a  continuance  was  made,  was  in  fact  absent 
from  said  Court  with  the  leave  and  consent  of  the  plaintiff, 
which  fact  had  been  communicated  to  the  defendant  by  the 
husband  of  the  said  Mary,  and  by  others,  before  the  speaking 
of  the  words  alleged  to  be  slanderous ;  and  further,  that  when 
the  said  affidavit  w^as  tiled,  the  said  husband  told  the  plaintiff 
that  the  same  was  false,  inasmuch  as  he,  the  said  plaintiff,  had 
released  and  consented  to  the  absence  of  his  wife  from  the 
trial.  Defendant  further  answered,  that  he  did  not  admit  that 
the  words  alleged  to  be  slanderous  were  spoken  within  six 
months  before  the  bringing  this  suit. 

The  plaintiff  contended  that  the  answer  of  the  defendant 
did  not  amount  to  a  plea  of  justification,  and  as  he  had  ad- 
mitted the  speaking  of  the  words  as  charged,  and  had  not  de- 
nied that  the  same  were  spoken  within  six  months,  his  Honor 
should  compel  the  defendant  to  begin  first.  The  Court  ruled, 
that  the  answer  did  amount  to  a  plea  of  justification,  and  that 
the  plaintiff  must  begin,  whereupon  plaintiff  excepted. 

In  the  course  of  the  trial,  and  while  the  plaintiff  was  being 
examined  as  a  witness  in  his  own  behalf,  the  counsel  for  de- 
fendant)  in  crost^  examining  the  plaintiff,  asked  him,  '*  if  at  the 
time  he  made  the  affidavit  mentioned  in  the  pleadings,  he  did 
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not  know  ho  could  prove  the  same  facts  by  a  witness  who  was 
then  present,  that  he  expected  to  prove  by  said  Mary  Cor- 
perning?"  And  in  his  redirect  examination,  he  was  asked  by 
his  own  counsel,  "  if  before  making  the  aflSdavit,  he  had  not  been 
advised  by  his  counsel  that  the  evidence  of  the  said  Mary 
Corperning  was  important  in  that  suit?"  This  question  was 
objected  to  on  the  ground  that  the  counsel  was  then  present 
and  were  competent  witness.  His  Honor  sustained  the  objec- 
tion. Plaintiff  excepted,  and  the  counsel  was  examined 
touching  the  fact  alluded  to. 
.    The  plaintiff's  counsel  asked,  in  writing,  his  Honor  to  charge, 

1.  That  the  answer  of  defendant  does  not  amoant  to  a  plea 
of  justification; 

2.  That  if  the  jury  believe  that  the  words  alleged  in  the 
complaint  was  spoken  by  the  defendant  within  six  months  from 
the  bringing  this  action,  the  plaintiff  would  be  entitled  to  nom- 
inal damages  at  law. 

3.  That  as  the  defendant  has  not  pleaded  justification,  the 
evidence  of  the  defendant  can  only  be  considered  by  the  jury 
in  mitigation  of  damages,  and  not  as  matter  of  justification, 
provided^  the  jury  believe  the  words  alleged  in  the  complaint 
were  spoken  in  six  months. 

His  Honor  refused  to  give  any  of  the  instructions  prayed 
for,  and  charged  the  jury,  that  the  defendant  had  pleaded  jus- 
tification, and  it  was  for  them  to  say  whether  he  had  sustained 
it  by  his  proof. 

Verdict  for  defendant.  Rule  for  a  new  trial ;  rule  dischai^ged. 
Judgment,  and  appeal  by  plain tiflf. 

Armfidd  and  Folk  for  appellant,  argued : 

A  plea  of  justification  to  a  charge  of  perjury  ''mast  con- 
tain all  the  averments,  which,  if  true,  constitute  the  crime  of 
perjury ;"  see  Jenkins  v.  Cockerhamy  Ist  Ired.  309.  Tho  plea 
of  justification  is  not  favored,  and  is  to  be  strictly  oonstmed. 
See  Shwrpe  v.  Stephenson  12  Ired.  348. 

''  Jastification  must  be  pleaded  and  proved  with  great  pre- 
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cision,"  for  "it  has  been  said  that  where  the  defendant  jus- 
tifies specially  by  pleading  the  truth  of  a  capital  offence,  im- 
puted to  the  plaintiff,  on  such  issue  being  formed  against  the 
plaintiff,  he  may  be  put  on  his  trial  for  the  offence  without  the 
intervention  of  a  grand  jury."    See  Starkey  on  Slander,  p.  179. 

The  plea  of  justification  in  an  action  of  slander,  "Should 
be  found  with  the  same  degree  of  certainty  and  precision  as  is 
requisite  in  an  indictment  or  information."  See  Leigh's  Nisi 
Prius.  p.  1389. 

"  The  rules  of  pleading  at  common  law  have  not  been  abro- 
gated by  the  0.  0.  P.,  the  essential  principles  still  remain." 
See  Parsely  v.  NichoUon^  65  N.  0.  210. 

The  object  of  pleading  is  to  compel  the  parties  to  come  to 
issue,  and  that  the  issue  so  produced  be  material,  certain  and 
single.  In  order  to  effect  these  objects,  two  fundamental  prin- 
ciples are  established. 

Ist.  That  the  matter  alleged  be  suflScient  in  law  to  maintain 
the  action  or  defence. 

2d.  That  it  be  deduced  and  expressed  according  to  the  forms 
of  law.  In  order  to  enforce  the  latter  of  these  principles, 
parties  were  required  to  adopt  rules  producing  certain  forms  of 
allegation,  and  observe  ceremonies  of  the  most  arbitrary  char- 
acter. These  rules  were  characterized  by  a  tendency  to  prolix, 
and  tautological  allegation,  excessive  subtlety  and  an  over- 
strained observance  of  form,  which  combined  to  make  them 
nnpopnlar  and  caused  their  destruction.  Pearson,  C.  J.,  69th 
N.  C.  461.  The  objections  made  against  special  pleading  may 
be  all  traced  to  the  above  causes.  They  are  three  in  number. 
First,  that  the  system  is  overloaded  with  unnecessary  forms. 
Second,  that  it  is  complicated,  and  requires  a  great  expense  of 
time  to  acquire  a  knowledge  of  its  details.  Third,  that  it  im- 
pedes the  cause  of  justice  by  causing  cases  to  be  decided  other- 
wise than  on  the  merits.  Hence,  we  have  the  provisions : 
"  The  distinctions  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits  shall  be  abolished." 
"  All  the  forms  of  pleading  heretofore  existing  are  abolished." 

33 
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^Oomplaint  shall  contain  a  plain  and  concise  statement  of  facts, 
without  unnecessary  repetition.'^  It  fe  submitted,  that  these 
provisions  are  but  the  echo  in  a  solemn  form  of  the  pop^ilar 
clamor  against  the  latter  of  the  above  stated  principles,  and 
the  numerous  subtle  and  unprofitable  refinements  which  it  had 
produced.  To  the  former  of  those  principles  no  objection  had 
ever  been  made.  The  rules  intended  to  secure  its  object  are 
founded  in  the  soundest  and  closest  logic,  and  without  them 
the  administration  of  j.ustiee  would  be  impossible.  Even  if 
considered  in  a  view  to  their  abstract  principle,  they  will  be 
found  to  consist  in  an  application  of  that  analytical  process  by 
which  the  mind,  even  in  the  private  consideration  of  any  con- 
troversy, arises  at  the  development  of  the  question  in  dispute. 
For  this  purpose  it  is  always  necessary  to  distribute  the  mass 
of  matter  into  contending  propositions^  and  to  set  them  con- 
secutively in  array  against  each  other  till  by  this  logical  con- 
flict the  state  of  the  question  is  ultimately  ascertained.  One 
of  the  principle  rules  tending  to  sustain  the  second  principle, 
above  stated,  is  that  every  plea  must  be  a  substantial  answer 
the  whole  of  what  is  adversely  alleged,  and  possess  the 
requsite  decree  of  certainty.  This  rule  is  enforced  with  pe- 
culiar strictness  in  the  plea  of  justification  to  actions  of  slander 
or  libel.  For  a  man  propagating  a  charge  derogatory  to  the 
character  of  another,  is  prima  facie  to  be  considered  a  tort- 
feasor (per  AsHRUST,  Judge,  in  «/*.  A7i8on  v.  Stewart,  2d  S.  L, 
C.  p.  63.  TiNDAL,  0.  J.,  in  Young  v.  Murphy^  3d  Bing.  H. 
0.  p.  54.)  And  it  would  be  extremely  hard  if  the  plaintiflF, 
who  risks  his  character  upon  the  trial  of  the  issue  joined  upon 
the  plea  of  justification,  were  left  in  any  uncertainty  as  to  the 
precise  nature  of  the  accusation  he  attempts  to  rebut.  In  such 
a  case  he  is  fact  and  truth  the  defendant,  though  formally  he 
appears  as  plaintiff  on  the  record.  (Notes  to  J.  Anson  v. 
/Stewart)  Bence,  when  the  charge  is  particular,  the  defendant 
must  aver  and  prove  the  identical  oSence.  So  a  plea  is  bad 
which  justifies  part  only  of  a  libel,,  leaving  oat  that  part  wMch 
gives  the  sting  to  the  whole.    That  was  the  point  in  Jfontny  j. 
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Walton,  (2d  Smith,  L.  0.  p.  66,)  and  the  case  is  directly  op- 
posed to  his  Honor's  ruling.    The  plaintiff  sued  on  a  libel  in- 
serted in  a  newspaper,   headed  "horse  stealer."    The   libel 
went  on  to  state  facts  tending  to  prove  the  plaintiff  guilty  of 
the  offence  charged  but  the  plea,  though  it  alleged  the  truth 
of  these  facts,  did  not  aver   that  the  plaintiff  was  a  horse 
stealer.    LrrxLEDALB,  Judge,  said  the  gist  of  the  whole  is  con- 
tained in  the  word  horse  stealer,  the  rest  is  a  statement  of. facts* 
from  which  that  charge  is  deduced.    See  Sharpe  v.  Stephendon^ 
12  Iredell  Law  Reports.     The  cases  in  our  own  Reports  bring 
out  the  point  more  clearl    .In  Chandler  v.  Robeson,  X  Iredell,. 
480,  it  is  distinctly  decided  that  it  is  not  sufficient  to  prove 
that  what  the  plaintiff  swore  was  false.    In  Jenhins^Y.  Cocker- 
ham,  1  Ired.  309,  it  is  held  that  the  plea  of  justification  must 
contain  all  the  averments  which,  if  true,  conetitute  the  crima 
of  perjury.     This  is  but  the  enunciation  of  the  ancient  and 
fandamental  principles  that  every  circumstance  necessary  to 
constitute  the  cause  of  complaint  or  ground  of  defence  must 
be  stated  in  the  pleading,  so  the  Court  may  know  what  it  is 
to  try,  and  the  parties,  what  they  are  to  answer.     Test  his 
Honor's  opinion  by  this  principle.    That  opinion  was  that  the 
allegations  of  the  complaint  were  sufficiently  controverted  by 
the  answer.    Then  the  jury  understood  his  Honor  to  say,  that 
if  defendant  proved  the  facts  set  forth  in  the  answer,  he  was 
entitled  to  their  verdict,  since  it  is  never  necessary  to  prove 
more  than  it  is  necessary  to  allege.    But  those  facts  may  be 
all  trne,  and  yet  the  plaintiff  innocent  of  the  crime  of  perjury. 
This,  therefore,  is  no  answer. 

2.  The  objection  was  properly  taken.  The  defendant  had  a 
right  to  allege  the  facts,  set  out  in  his  answer,  in  mitigation  of 
damages.  0.  C.  P.,  sec.  125.  And  if  true,  the  plaintiff  could 
not  reply,  and  a  demurrer  would  be  improper;  consequently 
the  only  cause  was  to  insist  on  judgment,  and  allow  the  jury 
to  assess  the  damages.  His  Honor  having  instructed  the  jury 
that  the  allegations  of  the  complaint  were  sufficiently  contro- 
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verted,  if  there  is  error  we  are  entitled  to  judgment  non 
obstante  veredicto^  bere. 

3.  The  question  of  evidence  is  settled  in  our  favor — 69  N. 
C.  461.     State  is  not.  6  Jones  114. 

Malone  cfe  Bynum^  (with  whom  were  McCoi'Tde  <&  Bailey^) 
submitted  the  following  brief: 

I.  As  to  errors  with  regard  to  plea  of  justification. 

(1.)  The  old  rule,  that  the  pleading  is  taken  most  strongly 
against  the  pleader,  is  abolished  by  C.  C.  P.,  sec.  119,  p.  46. 

If  insufficient  or  frivolous,  taken  off  the  tile  and  judgment. 
€.  C.  P.,  sec.  218,  p.  81. 

If  uncertain,  the  course  is  to  move  to  cause  the  same  to  be 
made  certain.     C.  C.  P.,  sec.  120,  p.  46. 

We  further  submit,  that  the  plea  of  the  statute  is  snflScient.. 
Not  to  admit  is  to  deny,  unless  the  plea  is  aflfected  by  0.  C.  P., 
-sec.  127,  p.  48.  But  that  section  only  employs  the  words 
"  material  allegations."  Now  the  time  alleged  in  the  com- 
plaint is  not  material  nor  traversable.  1  Chitty  Pld.,  647  and 
'685. 

All  that  is  necessary  to  support  a  plea  of  justification  in 
blander,  mot  actionable  perse^  is  to  justify  the  fact.  Towne- 
hend,  p.  341,  note  4,  AsUey  v.  Zounger^  2  Burrows,  807. 

There  is  a  well-settled  distinction  between  the  justification 
of  words  actionable  per  se  and  where  they  are  not  so.  Towns- 
"hend,  pp.  557  and  558. 

In  the  former  class  it  is  necessary  to  aver  in  the  plea  tJiat 
the  false  oath  was  taken  knowingly  and  that  the  matter  testified 
to  was  material  as  when  the  charge  is  that  "  the  plaintiff  per- 
jured himself,"  but  in  other  cases  it  is  suflScient  to  allege  the 
truth  of  the  words  spoken.     Townshend,  557,  bottom. 

We  next  submit  that  the  alleged  insufiSciency  of  the  plea 
could  not  be  taken  advantage  of  on  the  trial.  Townshend,  552, 
mote  2. 

If  either  defence  is  sufficient,  a  general  verdict  for  the  defend-  I 
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ant  obviates  all  error  as  to  the  other,  and  precludes  the  neces- 
sity of  arguing  into  its  sufficiency  or  the  Judge's  charge 
touching  the  same.  Sumner  v,  Shipman^  65  N.  C,  623 ;  Bul- 
lock V.  Bulloch,  3  Dev.,  260 ;  Morisey  v.  Bunting,  1  Dev.,  3 ; 
Masten  v.  Waugh,  2  D.  &  B.,  617;  Doub  v.  Hauser,  7  Ired., 
167;  EM  V.  Wooadde,  8  Ired.,  119;  Monroe  s ,  Stultz,  ^ 
Ired,  49 ;  Cole  v.  Cole,  1  Ired,  160 ,  Barasay  v.  Morria^  13 
Ired.,  458 ;  Higdon  v.  Chastain,  1  Winst.,  212. 

But  even  if  the  plea  be  defective,  we  submit  that  the  defect 
is  cured  by  the  verdict. 

The  doctrine  upon  this  subject  is  founded  on  the  common 
law,  and  is  independent  of  statute.  1  Chitty  Pld.,  712  and 
713 ;  Bushion  v.  Aapinwall,  1  Smith  L.  C,  334. 

A  motion  is  made  here  for  judgment  non  obstante  verdicto. 
We  submit  that  the  Code  does  not  provide  for  such  a  judg- 
ment, but  does  provide  how  and  in  wliat  cases  judgment  is  to 
be  rendered.     C.  U.  P.,  title  X,  chaps  1  and  6. 

We  further  submit,  the  legality  ot  the  motion  as  made  in 
in  this  Court  for  the  first  time,  is  doubtful,  and  its  propriety 
questionable : 

(1.)  In  that,  at  least,  it  is  substantially  a  violation  of  the  rule 
requiring  exceptions  to  be  noted  at  the  foot  of  the  transcript. 

(2.)  That  it  would  operate  as  a  surprise,  not  only  because  not 
made  below,  but  because  other  distinct  motions  were  made. 

But  if  permissible  now  and  here,  we  submit: 

That  whenever  a  Court  is  called  on,  whether  by  demurrer 
or  otherwise,  to  decide  upon  the  sufliciency  of  any  pleading,  it 
will  not  stop  at  the  pleading  so  brought  under  scrutiny,  but 
will  examine  the  whole  record  and  give  judgment  against  the 
pleader  who  committed  the  first  fault.     Stephen,  120. 

And  while  a  declaration  containing  several  counts — one  good 
and  others  defective — will  authorize  a  judgment  upon  demurrer 
to  it,  or  upon  demurrer  to  a  defective  plea,  yet  it  would,  we 
submit,  be  extending  the  doctrine  beyond  all  legal  intendment 
to  apply  that  doctrine  to  a  motion  no7i  obstante. 

For  here,  had  the  plaintiff  obtained  a  verdict,  the  judgment 
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should  have  been  arrested  because  one  of  the  counts  is  defective  ; 
but  by  tlie  argument  of  the  learned  counsel,  when  the  plaintiff 
loses  the  verdict  he  is  entitled  to  a  judgment  non  obstante. 
By  this  process  of  reasoning,  it  will  always  be  better  for  plain- 
tiffs with  a  defective  plea  in  confession  and  avoidance,  to  permit 
a  verdict  for  the  defendant,  as  the  only  way  to  secure  a  judg- 
ment. 

In  our  case  the  first  count  is  defective : 

(1.)  In  failing  to  set  out  a  colloquium, 

(2 )  And  both  counts  and  the  whole  declaration  in  failing  to 
set  forth  that  the  oath  was  administered  by  a  person  having 
lawful  and  competent  authority  to  do  so.  2  Chitty  Pldg.,  637 
638.     (Form  of  declaration.) 

As  to  colloquiuniy  its  necessity,  and  that  inuendo  does  not 
supply  its  place,  vide  Chitty  Pldg.,  429,  43,  436  ;  Townshend^ 
pp.  228,  504,  527,  528,  sees.  336  and  531. 

II.  The  declarations  of  plaintifi's  counsel,  offered  under  the 
specious  name  of  advice,  were  properly  excluded. 

The  plea  is  alleged  to  be  defective,  because  it  does  not  aver 
that  plaintiff  wilfully  and  corruptly  deposed,  and  whether 
defective  or  not  on  that  account,  it  does  not  so  aver ;  so  that  the 
advice  of  counsel  could  not  be  relevant  to  the  tssii£, 

III.  Judges  charge.  His  Honor  could  not  give  the  record, 
as  that  would  be  equivalent  to  ignoring  his  ruling  on  the  first. 

Bynum,  J.  The  subtle  science  of  pleading  heretofore  in 
nse,  is  not  merely  relaxed,  but  abolished  by  the  Code,  and  the 
forms  of  pleading  in  civil  actions,  and  the  rules  by  which  their 
suiBcicncy  is  to  be  determined,  are  those  prescribed  in  the 
Code.  C.  C.  P.,  sec  91.  The  ^new  system  thus  inaugurated, 
is  such  that  few,  if  any,  of  the  ancient  rules  are  now  applicable. 

All  that  is  required  of  the  plaintiff*,  is  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action,  and  of 
the  defendant,  a  general  or  specific  denial  of  each  material  alle- 
gation of  the  complaint,  not  controverted  in  the  answer  Sec. 
100. 
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In  order  that  all  technical  objections  may  be  avoided,  and 
the  parties  brought  to  a  speedy  trial  upon  the  merits,  sec. 
119  provides,  that  the  allegations  of  each  pleading  shall  be 
liberally  construed  with  a  view  topsubstantial  justice  between 
the  parties.  But  to  obviate  all  diverse  constructions,  which 
the  ingenuity  of  counsel  at  the  trial  might  e;ive  to  the  plead- 
ings, to  the  embarrassment  of  Court  and  jury,  and  .the  delay 
and  obstruction  of  the  course  of  justice,  sec.  120  provides,  that 
when  the  allegations  of  apleadingare  so  indefinite  or  uncertain 
that  the  precise  nature  of  the  charge  or  defence,  is  not  appa- 
rent, the  Court  may  require  the  pleading  to  be  made  definite 
and  certain  by  amendment.  Sees.  128-36  point  out  how 
-amendments  shall  be  made,  the  obvious  purpose  being  that 
parties  shall  apply  to  the  Court,  in  apt  time,  prior  to  the  trial, 
to  amend  the  pleadings  in  all  the  particulars  objected  to,  and 
that  they  may  not  be  allowed,  at  the  trial,  to  spring  objections 
to  the  form  or  effect  of  the  charge  or  defence. 

So  intent  were  the  framers  of  the  Code,  to  discard  all  techni- 
«cal  forms,  that  by  sec.  135  it  is  declared,  that  "  the  Court  and 
the  Judge  thereof,  ^hall^  in  every  stage  at  the  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings,  which  shall 
not  affect  the  substantial  rights  of  the  adverse  party  ;  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect."  And  then,  by  a  sweeping  curative  supplement  to 
this  most  liberal  system  of  pleading,  sec.  132  confers  upon  the 
Court  the  power,  both  before  and  after  judgment,  to  make 
almost  any  conceivable  amendment,  so  as  to  conform  the  plead- 
ings to  the  facte  proved. 

Applying  to  the  ease  before  us  these  new  rules  of  pleading, 
we  conclude  that  the  pleadings  and  the  issues  made  by  them 
were  so  reasonably  certain  and  understood  by  the  parties,  that 
their  substantial  rights  were  tried.  That  according  to  the 
Oode,  the  answer  of  the  defendant  amounted  to  the  plea  of 
justification,  and  of  the  statute  of  limitations. 

If  the  exceptions  taken  and  so  ably  argued  by  the  counsel  of 
the  plaintiff",  were  to  be  decided  according  to  the  intricate  sys- 
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tern  of  pleading  in  the  booke^  we  might  concur  in  the  reason- 
ing and  authorities  adduced,  but  we  hold  that  they  have  no 
application  here,  for  the  reasons  bcfoie  stated. 

This  disposes  of  all  the  exceptions  argued  in  this  Court ;  the 
one  as  to  the  question  to  the  plaintiff,  we  understand  to  have 
been  abandoned  properly. 

There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 


MICHAEL  BULLINGER  v.  GABRIEL  MARSHALL. 

^  plaintiff,  who,  as  a  witness,  relates  a  conversation  he  had  with  th£? 
defendant,  which  is  by  the  defendant  contradicted  in  a  material  par- 
ticular, can  corroborate  his  testimony  by  showing  by  another  witness 
that  he  made  substantially  the  same  statement  to  that  witness,  soon 
after  the  conversation  occurred,  as  he  made  on  the  trial. 

An  action  for  deceit  in  the  sale  of  a  mule — an  action  ex  delicto  under  the 
old  system — is  not  within  the  jurisdiction  of  a  Justice  of  the  Peac^ 
as  provided  in  Art.  IV,  sec.  38,  of  the  Constitution. 

The  Court,  during  the  trial,  took  a  recess,  when  the  jury  separated  and 
dispersed,  the  defendant  not  objecting,  nor  his  Honor  charging  them 
not  to  do  so,  nor  cautioning  them  against  conversing  with  any  one 
concerning  the  pending  case :  Beldt  to  be  no  ground  for  a  new  triaL 

Held  furtJier^  that  the  defendant  being  disappointed  by  a  witness  who 
told  him  the  day  before  the  trial  that  he,  the  witness,  would  if  exam- 
ined, give  him,  the  defendant,  a  good  character,  and  which  the  wit- 
ness did  not  do,  is  not  such  a  surprise  as  will  entitle  the  defendant  to 
a  new  trial. 

{Frcdich  v.  The  Southern  Ecrpress  Company^  67  N.  C.  Rep.,  cited  and  ap- 
proved.) 

Civil  action,  for  deceit  in  the  sale  of  a  mule,  tried  before 
Ilenry^  J,^  at  the  Spring  Term^  1873^  of  Burke  Superior 
Court. 
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On  the  trial,  the  plaintiff,  as  a  witness  in  his  own  behalf, 
stated  that  at  the  time  of  making  the  trade  for  the  mule,  the 
defendant  told  him  the  mule  was  "sound  as  far  as  he  knew ;" 
but  did  not  tell  him  the  mule  had  the  sweeney  and  was  then 
well.  Plaintiff  further  stated  that  he  drove  the  mule  to  South 
Carolina;  that  it  limped  on  the  way  when  travelling  over  hard 
ground  or  when  ridden. 

The  plaintiff  detailed  a  second  conversation  had  with  the  de- 
fendant, after  the  defendant  had  sold  the  mule  in  South  Car- 
olina and  returned  to  his  home  in  Catawba  county,  in  which 
defendant  said  that  the  mule  was  "  sound  as  far  as  he  knew 
then,"  meaning  at  the  time  of  the  sale,)  and  adding,  "  of  course, 
it  had  had  the  sweeney." 

Defendant,  as  a  witness,  stated  that  he  told  the  plaintiff  in 
the  first  conversation,  at  the  time  of  making  the  trade  that  the 
mule  was  "  sound  as  far  as  he  knew  then,  but  that  it  had  had 
the  sweeney." 

The  plaintiff  then  offered  to  prove  by  another  witness,  that 
on  the  same  day,  and  soon  after  the  second  conversation  took 
place,  he,  the  plaintiff,  repeated  in  detail  to  the  witness,  both 
of  said  conversations,  with  an  account  of  attendant  circum- 
stances, and  that  the  statement  made  by  plaintiff  at  that  time 
was  substantially  the  same  as  that  given  by  the  plaintiff  on  the 
trial.  To  this  the  defendant  objected,  on  the  ground  that  the 
admission  of  such  testimony  was  in  effect  allowing  the  plaintiff 
to  manufacture  evidence.  His  Honor  overruled  the  objection 
and  admitted  the  testimony.     Defendant  excepted. 

For  the  defendant,  other  evidence  was  admitted,  tending  to 
show  that  the  mule  was  sound  at  the  time  of  sale  and  after- 
wards; and  also  on  the  part  of  the  plaintiff' showing  the 
contrary. 

When  his  Honor,  about  the  close  of  his  charge  to  the  jury, 
asked  the  counscil  if  they  desired  any  particular  instructions, 
the  defendant  moved  that  the  plaintiff  be  non  suited,  on  the 
ground  that  the  damages  demanded  in  the  complaint  were  only 
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one  hundred  dollars,  and  therefore  the  soit  ghonM  have  been 
brongtit  in  a  Justice's  Court.    Motion  refused. 

There  was  a  verdict  for  the  plaintiff,  whereupon  the  defend- 
ant moved  for  a  new  trial,  for  the  reason  :  That  during  the 
progress  of  the  trial,  before  the  testimony  was  doeed,  the 
Court  took  a  recess  for  dinner ;  that  during  said  recess,  the 
jury  separated  and  dispersed,  as  had  been  usual  during  the 
term  of  the  Court,  and  talked  with  persons  not  of  the  jury. 
There  was  no  evidence  that  the  jury  conversed  with  any  one 
in  relation  to  the  pending  trial.  One  of  the  jury  was  in  the 
sheriff's  oflSce,  and  that  while  there  a  conversation  occurred 
between  other  persons,  not  of  the  jury,  but  what  was  said  did 
not  appear,  nor  did  the  conversation  influence  the  juror,  who 
happened  to  be  there  on  other  business.  Nor  did  it  appear 
from  the  affidavits  that  the  minds  of  any  one  of  the  jury  were 
influenced  or  prejudiced  by  what  they  heard,  or  that  there  was 
any  attempt  to  do  so  on  th6  part  of  any  one. 

As  another  ground  for  a  new  trial,  the  defendant  alleged 
surprise,  concerning  which  his  Honor  found  the  following  facts : 
One  Wm.  Aiken,  who  was  sworn,  went  to  defendant  the  day 
before  the  trial,  and  told  him  if  he,  Aiken,  was  introduced  as 
a  witneps,  he  would  give  him,  the  defendant,  a  good  character; 
that  Aiken  was  examined  on  the  trial,  and  testified,  that  the 
defendant  was  a  "  sharper,"  and  would  take  any  advantage  in 
a  trade.  Aiken  was  in  attendance  on  the  Court  as  plaintiff's 
^yitness.  Defendant,  when  examined,  said  nothing  of  hie  in- 
terview with  Aiken. 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
the  defendant  appealed. 

Armfidd^  for  appellant,  submitted : 

An  appeal  lies  to  the  Supreme  Court  from  a  determination 
in  the  Superior  Court  granting  or  refusing  a  new  trial.  See 
0.  C.  A.,  p.  113,  sec.  299. 

*'  If  any  defect  of  justice  happened  at  the  trial  by  surprise,  in- 
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advertence  or  misconduct,  the  party  may  have  relief  by  a  new 
trial."     See  Black.  Cora.  p.  387,  of  book  3d. 

A  new  trial  may  be  ordered  for  the  misbehavior  of  the  wit- 
ness of  the  party  v^  ho  asks  for  it.  See  Sheppard  v.  Sutter ^ 
Mar.  Reports  40  (31.) 

"  The  after  declarations  of  a  party  shall  not  be  oflFered  for 
himself  to  explain  his  former  transactions." 

"  One  party  cannot  give  in  evidence  a  conversation  between 
himself  and  a  third  person,  in  the  absence  of  the  other  party, 
for,  as  to  what  the  party  himself  said,  it  was  only  his  own  de- 
claration, and  as  to  what  the  third  person  said,  it  was  not  on 
oath.  Murphy  v.  McNeil^  Dev.  &  Bat.  244 ;  see  also  Ward 
V.  Hatch^  4  Ired.  282  ;    White  v.  Greer ^  5  Jones  47. 

This  is  an  action  founded  on  an  implied  contract.  See 
Black.  Com.  book  3d,  165.  And  an  implied  contract  is  within 
the  meaning  of  the  word  contract  in  the  Constitution  of  the 
State,  art.  4,  sec.  36. 

See  Town  of  Edenion  v.  Wood,  65  N.  C.  Rep.  399,  where 
it  is  declared  that  an  action  for  a  penalty  incurred  by  violation 
of  a  town  ordinance,  is  "  a  civil  action  arising  out  of  a  con- 
tract." 

Even  if  the  objection  to  the  jurisdiction  had  not  been  taken 
below,  as  it  was  in  this  case,  it  would  be  the  duty  of  this  Court 
to  dismiss  the  action  upon  the  ground  that  the  Superior  Court 
had  no  jurisdiction.  See  Bacon's  Abridg..  p.  18,  sec.  1.  title 
Abatement,  (13)  and  State  v.  EoheytSy  1  Haywood  176  ;  Anon- 
ymovSj  2  Haywood  115  (275,)  and  Ist  Carolina  Law  Repos- 
itory 365  (33.) 

Folh  with  whom  were  Busbee  cfe  Budbee^  contra. 

Ist.  Before  the  recent  act  amending  the  law  of  evidence,  if 
the  credibility  of  a  witness  was  attacked  from  the  nature  of 
his  evidence,  from  his  relation,  from  bad  character,  from  proof 
of  inconsistent  statements,  or  from  imputations  directed 
against  him  in  cross  examination,  the  party  in  whose  favor 
ho  was  called  might  prove  other  consistent  statements  for  the 
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purpose  of  euetainiDg  him.  In  this  case  the  testimony  given 
by  defendant  was  in  direct  conflict  with  that  given  by  plaintiff, 
so  there  was  an  impeachment  on  both  sides,  and  each  party 
endeavored  to  strengthen  his  testimony  by  proof  of  good  char- 
acter. It  was  but  another  instance  of  corroboration  to  go  a 
step  farther,  and  ofter  proof  of  previous  consistent  statements. 
March  v.  Ilarrell^  1  Jones  329.  But  it  is  insisted  that  parties 
themselves  cannot  thus  sustain  their  own  testimony.  The  act 
making  parties  competent  and  compellable  to  testify  in  their 
own  cases  is  substantially  a  copy  of  14  and  15  Vic.  ch.  99, 
amendatory  of  Lord  Denman's  act,  6  and  7  Vict  ch.  85,  which 
recites  that  the  inquiry  after  truth  is  often  obstructed  by  inca- 
pacities created  by  the  present  law ;  and  that  it  is  desirable 
that  full  information  be  laid  before  the  triers,  and  that  they 
should  exercise  their  judgment  in  the  credit  of  the  witnesses, 
ifec.  The  act  is  professedly  to  extend  and  enlarge  the  rules  of 
evidence ;  and  it  would  bo  singular  if  it  were  allowed  to 
abolish,  by  implication,  well-settled  rules  of  the  old  law  of 
evidence.  Indeed,  it  would  pcem  absurd  to  allow  such  corrobo- 
rative proof  to  sustain  a  witness  having  no  interest  in  the  con- 
troversy, and  deny  it  to  one  whom  from  his  very  position  in 
the  cause  is  already  to  some  extent  impeached. 

2.  The  motion  for  new  trial  on  the  ground  of  surprise,  was 
addressed  to  the  sound  of  discretion  of  his  Honor,  and  this 
Court  will  not  review  his  decision. — 68  N.  C.  p.  131,  ibid  200, 
272,  69  JT.  C.  p.  18,  ibid  41.  Defendant  went  into  the  camp 
of  the  enemy  to  recruit,  and  ought  not  to  complain  that  he  en- 
listed a  traitor. 

Pearson,  C.  J.  First,  the  plaintift  was  introduced  as  a  wit- 
ness in  his  own  behalf,  and  swore  that  at  the  time  of  the  sale 
the  defendant  said  :  "  The  mule  was  sound  as  far  as  he  knew, 
but  did  not  tell  him  "  the  mule  had  had  the  aweeny,'^'^ 

Here  was  a  direct  contradiction.  The  plaintiff,  by  way  of 
corroborating  his  tcBtimony,  was  allowed  to  prove  that  soon 
after  the  sale  and  after  the  unsoundness  of  the  mule  had  become 
apparent,  the  plaintiff,  in  a  conversation  with  the  witness,  in 
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detailing  the  circnmstances  of  the  trade,  told  him  that  the  de- 
fendant had  not  disclosed  the  fact  '^  that  the  mule  had  had  the 
Sweeney." 

Wo  concur  with  his  Honor  in  the  opinion,  that  this  testi- 
mony was  admissible.  Before  the  late  statute,  by  which  parties 
to  an  action  are  made  competent  as  witnesses,  it  was  a  settled 
rule  of  evidence,  that  when  a  witness  was  impeached,  he  might 
be  corroborated  by  proving  that  soon  after  the  matter  occurred 
he  had  made  the  same  statement  in  regard  to  it.  When  a 
party  was  allowed  to  be  a  witness,  it  followed  as  a  logical 
sequence  if  his  testimony  be  impeached,  he  may  be  corrobo- 
rated by  showing  that  he  had,  soon  after  the  matter  occurred, 
"  made  the  same  statement  in  regard  to  it."  Why  should  not 
this  consequence  follow  ?  No  answer  can  be  given  ;  on  the 
contrary,  it  is  in  conformity  to  the  avowed  policy  of  the  statute 
by  which  rejection  of  testimony  on  the  ground  of  incom- 
petency is  ignored,  and  the  testimony  is  to  be  admitted  and 
weighed  hy  the  jury  in  the  scale  of  oredihility.  We  yield  to 
the  force  of  this  change  in  the  law  of  evidence,  but  have  no 
right  to  express  an  opinion  as  to  its  wisdom,  and  have  only  to 
carry  out  its  corallari6s. 

2.  The  action  demands  damages  for  a  deceit  in  the  sale  of  a 
mule,  and  the  allegation  made  out,  a  cause  of  action,  wtich 
by  the  former  mode  of  procedure,  would  have  been  plassed 
under  " actions  ex  delidOy^  as  distinguished  from  (zctiotis  ex 
contra^ctu,^^  At  the  trial  it  was  moved  on  the  part  of  the 
defendant  to  non-suit  the  plaintiflF  on  the  ground  that  the 
action  ought  to  have  been  commenced  before  a  Justice  of  the 
Peace,  as  the  damages  demanded  are  only  one  hundred  dollars. 

The  Constitution  ordains,  Art.  IV.,  sec.  23,  "  The  several 
Justices  of  the  Peace  shall  have  exclusive,  original  jurisdiction 
of  all  civil  actions,  founded  an  contract,  wherein  the  sum  de- 
manded shall  not  exceed  two  hundred  dollars,  and  wherein  the 
title  to  real  estate  shall  not  be  in  controversy." 

According  to  our  construction  of  this  section,  a  Justice  of 
the  Peace  has  not  jurisdiction  in  ^^  actions  ex  delictOj^^  although 
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the  cause  of  action  may  grow  out  of  a  contract.  It  being  in 
form  under  the  old  mode  of  procedure,  an  action  ex  delicto 
proves  that  it  is  not  founded  on  the  contract,  but  is  collateral 
thereto.  There  are  cases  where  a  party  is  allowed  to  waive  the 
tort  and  sue  in  contract,  as  if  one  takes  my  horse  and  sells  it  and 
receives  the  money ;  I  may  waive  the  tort  and  sue  for  "  money 
had  and  received  to  my  use,"  and  if  the  sum  does  not  exceed 
two  hundred  dollars,  the  jurisdiction  belongs  to  a  Justice  of 
the  Peace ;  but  if  the  money  be  not  received^  my  remedy  is  for 
the  tort,  and  a  Justice  of  the  Peace  has  not  jurisdiction.  So 
if  there  be  a  warranty  of  soundness  in  the  sale  of  a  horse,  the 
vendee  may  sue  upon  the  contract  of  warranty,  and  a  Justice 
of  the  Peace  has  jurisdiction,  or  he  may  declare  in  tort  for  a 
false  warranty  and  add  a  count  in  deceit.  (See  Williams*  notes 
to  Sanders'  Reports,)  in  which  case  a  Justice  of  the  Peace,  has 
not  jurisdictiom  The  plaintiff  being  permitted  to  declare  ccl- 
laterally  in  tort  for  a  false  warranty,  in  order  to  enable  him 
to  give  in  a  count  for  the  deceit,  which  of  course  was  in  tort. 

Our  conclusion  is,  that  the  effect  of  this  section  of  the  Con- 
stitution is  to  enlarge  the  jurisdiction  of  a  Justice  of  the  Peace 
by  raising  the  amount  to  the  sum  of  two  hundred  dollars,  and 
by  extending  it  to  cases  founded  on  contract  for  unliquidated 
damages^  as  in  cases  of  a  breach  of  warranty  of  soundness  and 
other  like  instances,  but  that  the  jurisdiction  does  not  extend 
to  any  matter  collateral,  although  it  grew  out  of  the  contract, 
for  in  such  case  the  action  is  not  founded  on  the  contract.  See 
trailich  v.  Southern  Express  Co..,  67  N.  C.  Eep.  1. 

3d.  In  considering  this  question,  we  are  confined  to  *^  the 
case"  made  up  and  signed  by  the  counsel  of  the  plaintiff  and 
of  the  defendant,  according  to  C.  C.  P.  The  other  papers  by 
which  the  file  is  uselessly  encumbered  not  made  a  part  of  the 
statement  are  put  out  of  the  case. 

The  ground  of  the  motion  for  a  new  trial  was,  that  when 
Court  took  a  recess  for  dinner,  the  jurors  separated  and  each 
man  went  off  and  got  his  dinner,  and  that  ^'  his  Honor  gave 
the  jurors  no  cautaon  in  regard  to  conversing  with  persons  not 
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of  their  number  about  the  case,  Dor  did  his  Honor  give  the 
jury  permission  to  separate  or  ask  the  consent  of  counsel  that 
the  jury  might  be  allowed  to  do  so." 

His  Honor,  upon  hearingthe  aflSdavit&and  arguments,  refused 
to  grant  a  new  trial,  and,  on  the  facts  set  out,  we  can  see  no 
reason  to  difter  with  him ;  the  separation  of  the  jury  was  before 
"the  charge  of  the  Judge,"  and  it  ia  the  usual  practice  for 
juries  in  civil  cases  to  separate  during  recefis,  either  for  dinner 
or  for  the  night,  unless  such  separation  be  objected  to  by  one 
of  the  parties.  The  defendant  knew  of  the  separation  of  the 
jury,  and  if  he  objected  to  it,  in  all  fairness  he  should  have 
done  so  before  the  verdict  was  rendered, 

4th.  Motion  lor  a  new  trial  on  the  ground  that  the  defend- 
ant was  "  surprised  "  by  the  testimony  of  William  Aiken,  and 
"  read  the  aCBdavit  of  the  defendant^  herewith  sent  as  a  part  of 
this  ease."  So,  we  are  to  take  the  several  matters  set  out  in 
the  affidavit  as  facts  agreed  on  ;  that  is  to  say,  Aiken,  for  the 
purpose  of  entrapping  the  defendant,  told  him  tliat  he  would 
swear  that  the  defendant's  general  character  was  good,  and 
when  called  by  him  as  a  witness,  swore  that  his  (the  defend- 
ant's) general  character  was  bad.  Taking  this  to  be  so,  it 
proves  that  the  defendant  was  deceived  by  Aiken,  but  it  does 
not  show  that  the  defendant  was  surprised  in  the  sense  given 
to  the  word  "  surprise  "  by  the  authorities. 

In  order  to  justify  the  legal  inference  that  the  defendant  wa& 
taken  by  surprise,  two  additional  facts  are  necessary  : 

1.  That  the  defendant  was  a  stranger  in  the  land,  and  hadt 
no  other  acquaintance  present  by  whom  his  general  character 
could  be  proven,  for  although  a  man  is  not  supposed  to  be  at 
all  times  prepared  to  explain  every  particular  incident  of  his 
life,  yet  he  is  presumed  to  be  able  to  prove  a  good  general 
character  unless  he  happens  to  be  among  strangers. 

2.  There  is  no  averment  in  the  affidavit,  that  the  defendant 
wonld  be  able  to  prove  a  good  general  character  at  another  trial. 

Why  grant  a  new  trial  on  the  ground  of  surprise,  unless  the 
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affidavit  diecloees  matter  showing  reason  to  believe  that  upon 
the  second  trial,  the  case  will  be  materially  changed  ? 

This  Court  is  reluctant  to  interfere  with  the  ruling  of  the 
Judge  in  the  Court  below  upon  matters  calling  for  the  exercise 
of  a  sound  discretion,  unless  error  in  the  legal  inference  is 
apparent. 

Feb  Curiam.  Judgment  affirmed. 


JOHN  BARDEN  v.  DANIEL  80UTHERLAND. 

t 

A  bond  signed  by  the  defendant  before  the  name  of  the  obligee  or  the 
amount  thereof  is  inserted,  is  not  the  deed  of  the  defendant,  and 
cannot  be  recovered,  although  several  payments  have  been  made 
thereon. 

{Bland  v.    O^Hagaiu  64  N.  C.  Rep.  471,  cited  and  approved.) 

Civil  action,  commenced  in  a  Justice's  Court,  and  carried 
by  appeal  to  the  Superior  Court  of  Duplin  county,  where  it 
was  tried  before  Clarke^ «/],  at  Spring  Term,  1873. 

The  plaintitf,  as  assignee,  brings  his  suit  on  the  following 
bond: 

'*  $300.  One  day  after  date,  we  or  either  of  ns,  promise 

to  pay  Wells  Boney  or  bearer,  three  hundred  dollars,  for  valne 
recsived. 

SOUTHERLAND  &  BLACK,  [seal.] 
DANIEL  SOUTHERLAND,  [seal.] 
D.  HOWELL.  [seal.] 

Angnst  26th,  1852." 

On  this  note  or  bond  were  endorsed  the  following  payments ; 

"  Received  on  the  within  note  seventy-five  dollars. 

Octr  14th,  1856.  WELLS  BONEY." 
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"  Eeceived  on  the  within  note,  one  hundred  dollars,  17th 
Febrnary,  1859." 

"  Eeceived  on  the  within  note^  one  hundred  dollars,  July 
7th,  1850." 

Also  the  name  of  "  L.  A.  Merriman  "  as  endorser. 

The  above  bond  was  signed  and  sealed  by  the  defendant,  the 
name  of  the  obligee,  "  Wells  Bonoy  "  and  of  the  sum  of  "  three 
hundred  dollars"  being  blank,  as  the  surety  of  Southerland  & 
Black,  at  tlie  solicitation  of  the  senior  member  of  that  firm, 
and  it  was  taken  bv  said  Southerland,  of  the  firm  of  Southerland 
•&  Black,  so  signed,  to  Wells  Boney,  and  after  agreement  with 
him  as  to  the  sum,  &c.,  the  name  of  Wells  Boney  was  inserted 
as  obligee,  and  the  words  *  three  hundred  dollars,"  as  the  sum 
in  said  bond  filled  up  and  delivered  to  the  said  Wells  Boney, 
who  gave  the  money  upon  it.  The  defendant  was  not  present, 
nor  did  he  see  said  bond,  or  do  any  act  relating  thereto  after 
signing  and  delivering  the  said  bond,  until  just  prior  to  the 
commencement  of  this  action,  when  the  plaintiff  demanded 
payment  and  was  refused. 

The  payments  were  made  as  endorsed.  The  bond  was 
passed  by  the  obligee.  Wells  Bonoy,  just  prior  to  the  beginning 
of  this  action,  to  L.  A.  Merriman  for  value,  and  by  him  endorsed 
to  the  plaintiff.  The  defendant  pleads  that  the  bond  is  not  his 
bond ;  that  having  signed  and  sealed  it  when  there  was  no 
obligee,  nor  sum  mentioned,  which  were  inserted  after  the 
signing  and  sealing  and  in  his  absence,  that  the  same  is  void. 

There  was  a  judgment  for  defendant  in  the  Justice's  Coiwpt^ 
In  the  Superior  Court  the  judgment  was  reversed,  and  the 
defendant  appealed. 

No  counsel  in  this  Court  for  appellant. 
AUen  and  Smith  i&  Strong^  contra. 

Rodman,  J.  This  case  so  closely  resembles  Bland  v. 
CPHagan^  64  M".  0.  471,  in  all  material  respects,  that  the 
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reasons  given  there  may  be  taken  as  for  the  reasons  of  our  de- 
cision now.     The  bond  is  not  the  deed  of  the  defendant. 

It  maj  be^  that  when  the  Legislature  made  bonds  nego- 
tiable, it  would  have  been  well  if  the  Courts  had  interpreted 
the  act,  as  putting  them  in  all  respects  on  the  footing  of  pro- 
missory notes.  They  did  not  do  so^  but  continued  to  regard 
them  in  all  respects^  except  so  fax  as  they  were  directly  affected 
by  the  act,  as  instruments  under  seal,  requiring  delivery  to  a 
certain  obligee,  &c-  We  do  not  feel  at  liberty  to  reverse  so 
long  a  series  of  decisions,  becaQse  w.e  could  not  do  so  without 
injury  to  those  who  have  acted  upon  the  presumption  thai 
they  declared  the  law.  If  any  change  is  desirable  it  must 
come  from  the  Legislature. 

Feb  Curiak.  Judgment  below  reversed^  and  j^udgnaent  for 
defendant. 


STATE  t).  RIDDIGK  BAKETL 

In  an  indictment  containing  two  counts,  one  for  Larceny  and  tike  other 
for  Receiving  stolen  goods,  the  jury  may  bring  ia  a  general  verdict  oC 
guilty,  the  grade  of  punishment  being  the  same  for  each  offence. 

(State  V.  Speight^  69  N.  C.  Rep.,  cited  and  approved,  and  StaU  v.  Wor- 
thington,  64  N,  C.  Rep.  594,  cited  and  distinguished  from  this.) 

Indictment,  charging  the  defendant  with  larceny  and  receiv- 
ing stolen  goods,  tried  before  his  Honor,  Judge  Clarke^  at  Fall 
Term,  1873,  of  the  Superior  Court  of  Wilson  county. 

The  jury  found  the  defendant  guilty  generally,  on  the  trial 
of  the  indictment,  which  contained  two  counts :  one  for  steal- 
ing, and  the  other  for  receiving  stolen  goods.  Defendant 
moved  for  an  arrest  of  judgment,  because  the  verdict  was  too 
general,  it  being  ^^  inconsistent  and  absurd  ^  to  find  tHe  de- 
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fendant  guilty  of  stealing  certain  property,  and  at  the  same 
time  guilty  of  receiving  such  property,  knowing  it  to  be  stolen. 
No  judgment  conld  be  given  on  such  verdict. 

His  Honor  refused  the  motion  and  gave  judgment  against 
the  defendant,  from  which  judgment  he  appealed. 

Fairdoth  «fe  Chranger^  for  appellant,  cited  and  relied  on  the 
case  of  the  State  v.  Worthington^  6i  N.  C.  Rep.  694. 

Attorney  General  Hargrove^  for  the  State,  cited  sec.  23; 
chap.  35,  Rev.  Code,  which  provides  for  the  joinder  of  the 
two  counts  as  contained  in  the  indictment  under  review ;  alflo- 
the  decision  of  this  Court  in  the  State  v.  Speight^  69  N.  0., 
Rep.  72,  in  which  a  general  verdict  of  guilty  upon  a  similar 
indictment  was  upheld. 

Peabson,  C.  J.  On  the  argument  it  was  conceded  by  the 
counsel  of  the  defendant,  that  State  v,  Speight^  69  N.  C.  Rep. 
72,  was  decisive  against  him.  It  is  there  said,  "It  may  be 
that  the  prisoner  stole  the  spirits  of  turpentine,  or  received  the 
spirits  of  turpentine,  knowing  it  to  have  been  stolen.  The 
pjade  of  offence  and  the  punishment  are  the  same,  and  the 
joinder  of  the  two  counts  is  aUowedhy  statute^  because  of  the 
difficnty  of  proving  whether  the  prisoner  stole  the  thing  him- 
self or  got  some  one  else  to  steal  it  for  hira,  or  received  it  from 
some  person,  knowing  it  to  have  been  stolen  ;.and  it  is  decided 
that  by  force  of  the  statute,  upon  an  indictment  charging  the- 
prisoner  with  stealing  the  article  in  one  count,  or  with  receiv- 
ing the  article  knowing  it  to  have  been  stolen,,  in  another 
connt,  judgment  may  be  rendered  upon  a  general  verdict,  find- 
ing the  defendant  guilty  in  manner  and  form  as  charged." 

It  will  be  noted  the  decision  is  put  upon  the  effect  of  the* 
statate,  and  no  reference  is  made  to  the  remarks  in  State  t;. 
Worthingtony  64  N.  C.  Rep.  594 :  "  Where  several  counts  in 
an  indictment  set  out  different  ways  in  which  the  crime  was 
committed,  the  jury  need  not  find  in  which  of  the  ways  it  was 
committed,  bat  may  find  a  general  verdict ;  but  when  the  in* 
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dictment  charges  two  distinct  offences  of  different  ^radee  and 
of  ench  a  a  nature  that  if  the  defendant  be  gnilty  of  one,  he 
cannot  be  gnilty  of  the  other,  no  jndgment  can  be  rendered  on 
a  general  verdict.  These  diflScnlties  are  all  put  out  the  way 
by  amendment." 

The  remarks  in  this  ease  refer  to  the  common  law,  and  no 
reference  is  made  to  the  statute  by  which  the  offences  are  put 
on  the  same  grade. 

This  will  seem  to  reconcile  the  two  cases,  or  rather  to  show 
that  the  discrepancy  happened  because  in  the  first  case  the  re- 
■mark  was  made  as  if  the  matter  was  at  common  law  without 
adverting  to  the  statute  by  which  the   distinction  is  removed. 

No  error.    This  will  be  certifie«l. 


Per  Curiam.  Judgment  aflBrmed. 


C.  F.  LOWE  and  wife  and  others  t.  THE  BOARD   OF  COMMIS- 
SIONERS OF  DAVIDSON  COUNTY. 

When  the  dissolution  of  an  injunction  would  be  equivalent  to  a  dis- 
missal of  the  action^  if  a  reasonable  doubt  exists  in  the  mind  of  the 
Court,  whether  the  equity  of  the  complaint  be  sufficiently  negatived 
by  the  answer,  the  Court  will  not  dissolve  the  injunction  but  continue 
it  to  the  hearing. 

{Jame9  v.  LcmUy^  2  Ired.  Eq.  278;  3fi/fer  v.  WoMurne^  3  Ired.  Eq.  cited 
and  approved.) 

Civil  action,  motion  to  dissolve  an  injunction,  hoard  hy  his 
"Honor,  Cloudy «/".,  at  the  Spring  Term,  1873,  of  Davidson 
Superior  Oonrt. 

Upon  the  application  of  the  plaintiffs  to  his  Honor,  Judge 
'Cloudy  at  Chambers,  an  injunction  issned  to  defendants  on  the 
ii2d  of  April,  1873,  restraining  them  from  selling  certain  lots 
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belonging  to  the  county,  bituate  in  the  town  of  Lexington,  and 
which  the  Board  had  ordered  to  be  pold  for  certain  purposes. 
The  defendants,  after  due  notice,  moved,  on  the  5th  of 
May  following,  to  vacate  the  order  of  injunction,  which  motion 
his  Honor  refused,  and  continued  the  restraining  order  to  the 
hearing.  From  this  decision  of  his  Honor,  defendants  ap 
pealed. 

McCorkle,  for  appellants. 
jBaileyy  contra. 

Bynum,  J.  The  injunctive  relief,  sought  in  this  action,  is 
not  auxiliary  to  another  and  main  relief,  but  is  the  main  relief 
itself,  and  the  object  of  the  action,  therefore,  the  dissolution  of 
the  injunction  would  be  equivalent  to  a  dismissal  of  the  action. 
In  such  cases  where  a  reasonable  doubt  exists  in  the  mind  of 
the  Court,  whether  the  equity  of  the  complaint  is  sufficiently 
negatived  by  the  answer,  the  Court  will  not  dissolve  the  in- 
junction, but  continue  to  the  hearing.  Much  must  depend 
upon  the  sound  discretion  of  the  Court  to  whom  the  question 
of  dissolution  is  preferred.  James  v.  Lemleyy  2  Ired.  Eq.  278  ; 
MiU'er  v.  Washhume^  3  Ired.  Eq.  161.  In  this  case  the 
answer  does  not  remove  such  reasonable  doubt,  created  by  the 
complaint  and  affidavit,  without  which  removal,  according  to 
the  principles  of  this  Court,  the  injunction  ought  not  to  bo 
dissolved  before  the  hearing.  The  novel  and  important  ques- 
tions raised  by  the  pleadings  and  ably  discussed  before  us,  do 
not  come  up  for  decision  now. 

Per  Cueiam.  Judgment  affirmed. 
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E.  T.  CLEMM0N8  t.  E.  D.  HAMPTON  and  W.  B.  MARCH. 

In  an  action  for  the  possession  of  personal  property,  under  sec.  179,  C. 
C.  P.,  a  third  part;  claiming  such  property,  looses  his  right  to  be  made 
a  party  to  the  suit,  after  a  lapse  of  three  years  from  the  filing  bis  affi- 
davit and  his  motion  to  allow  him  to  interplead. 

Whether  such  claimant  can  appeal  from  an  order  of  the  preuding  Judge, 
refusing  his  application  to  be  made  apart; — Quer«. 

Civil  action  (or  the  claim  and  delivery  of  personal  property 
tried  before  Cloud,  J.,  at  the  Spring  Term,  1873,  of  Stokes 
Superior  Court,  to  \rhieh  it  had  been  removed  from  ForEythe 
Supeiior  Court. 

A  third  party,  W.  B.  Hampton,  applied  to  be  made  a  party 
defendant,  whicli  application  his  Honor  refased,  on  tliegronnd 
that  he  had  lost  such  right  by  his  own  laehee.  From  the  order 
refnsing  the  motion,  W.  B.  Hampton  appealed. 

The  facts  pertioeDt  to  the  point  decided,  are  stated  in  the 
opinion  ot  the  Court. 

T.  J,  WUson  and  Gray,  for  appellant. 

Scales  (&  Scales  and  McCorJde  tfi  Bailey,  contra. 

RoDUAN,  J.  This  was  an  action  to  recover  three  stage 
coacbcB,  eight  liorAes,  and  eight  sots  of  harness. 

The  plaintiff  claimed  and  obtained  tiie  immediate  delivery 
by  pioeeedings  under  sec.  176  et  aeq.  of  C.  C.  P-  The  sum- 
moDB  was  retnrnable  to  Spring  Term,  1870,  of  Forsythe  Su- 
perior Court,  In  April,  1870,  W.  B.  Hampton  (not  the  origi- 
nal defendant,  Hampton,)  made  aSidavit  that  two  of  the  coaches 
and  one  of  the  horses  claimed  by  the  plaintiff,  were  Iiie 
property,  and  served  a  copy  on  the  sheriff,  under  sec.  186,  C. 
O.  P. 

March,  one  of  the  defendants,  disclaimed  title  to  the  prop- 
erty; and  afterwards  Ephraim  Hampton,  the  other  defendant, 
becatno  bankrupt.     At  Spring  Term,  1873,  W.  B.  Hampton 
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moved,  under  sec.  65,  0.  C.  P.,  to  be  made  a  party  to  the  action. 
The  Judge  refused  the  application,  and  W.  B.  Hampton 
appealed. 

We  think  it  at  least  doubtful  whether  W.  B.  Hampton  had 
a  right  to  appeal  from  such  refusal.  But  conceding,  for  the 
sake  of  the  argument  only,  that  he  had,  we  concur  with  the 
Judge,  that  he  had  lost  his  right  to  bo  made  a  party  by  his 
laches. 

Section  186,  C.  C.  P.,  is  intended  only  for  the  benefit  of  the 
sheriff,  and  to  enable  him  to  protect  himself  against  the  claim 
of  the  third  party,  by  taking  from  the  plaintiff  an  indemnity 
against  such  claiia,  before  he  delivers  the  property  to  him.  It 
does  not  ampunt,  on  the  part  of  the  third  claimant,  to  becom- 
ing a  party  to  the  action,  it  is  not  a  necessary  step  in  that 
direction,  and  the  third  claimant  may  become  a  party  under 
sec.  65,  without  having  made  and  served  such  affidavit.  By 
the  failure  to  do  so,  he  would  hare  lost  his  right  to  sue  the 
sheriff  for  the  trespass,  but  on  becoming  a  party  might  obtain 
judgment  against  the  plaintiff  for  restitution.  W.  B.  Hamp- 
ton was  entitled  to  become  a  party  if  he  had  applied  in  reason- 
able time.  But  he  has  waited  for  more  than  three  years  after 
the  seizure,  until  his  claim  appears  at  least  to  be  barred  by  the 
statute  of  limitations,  and  he  shows  no  excuse  for  the  delay. 
We  concur  with  the  Judge  below,  that  he  has  waived  his  right 
by  the  dday. 

Pes  CujBiAid.  Judgment  affirmed. 


536  IN  THE  SUPREME  COUKT. 


Hatfield  v.  Jones. 


WESLEY  MAYFIELD  v.  ALEXANDER  JONES. 

When,  in  his  complaint,  the  pljiintifP  demands  unliquidated  damagesy. 
there  must  be  an  enquiry  to  ascertain  the  amount  thereof. 

Civi  ACTION,  for  the  recovery  of  the  value  of  a  mule,  tried 
before  his  Honor,  Jud]ie  WaUSy  at  Fall  Terra,  1873,  of  Gran- 
viLLB  Superior  Court. 

The  plaintiff  alleges  that  the  defendant  eonverted  to  his  own 
use,  a  mule  belonging  to  him,  of  the  value  of  |200»  Defendr 
ant  answers  with  a  general  denial. 

At  Fall  Tef  m,  1873,  the  CJourt  required  the  defendant  \x> 
give  additional  security  or  justify  on  or  before  the  second  day 
of  the  next  term.  This  the  defendant  failing  to  do,  the  plain- 
tiff moved  for  and  obtained  judgment  against  him  for  $200  ; 
from  which  judgment,  defendant  appealed. 

Batchel^^  Jidwards  &  Batchelor^  for  appellant. 
Attorney  General  Hargrove^  contra. 

Pearson,  C.  J.  The  complaint  demands  $200  for  the 
wrongful  conversion  of  a  mule.  In  some  way  or  other,  not 
apparent  upon  the  face  of  the  record,  the  defendant  is  made  to* 
give  a  bond  and  security  "  for  the  defence  of  said  suit,"  and 
after  many  continuances,  upon  a  rule  to  justify  the  lormer 
bond  or  give  additional  security,  there  is  j;Udgment  that  the 
plaintiff  recover  the  sum  of  $200  and  cost  of  suit,  according 
to  his  complaint. 

The  demand  was  for  unliquidated  damages,  and  considering 
it  as  a  judgment  by  default,  there  ought  to  have  been  an  in- 
quiry as  to  the  aukount  of  th«  damages. 

There  is  error.  Judgment  reversed*  This  will  be  certified 
to  the  end  that  the  pleading  may  be  amended,  so  that  the 
record  may  show  whether  the  plaintiff  saes  ior  the  note  as  id 
detinue  or  replevin,  or  sues  for  damages  as  in  trespass  or  trover* 

Feb  Curiam*  Judgmient  reversed. 


JANUARY  TERM,  18U.  537 


Wall  et  al,  v.  Faiklev  et  al. 


H.  C,  WALL  and  others  v.  HENRY  FAIRLEY  and  others. 

The  presiding  Judge,  on  a  trial  in  the  Court  below,  has  the  power  in 
his  discretion  to  allow  or  refuse  amendments  to  the  pleadings. 

{Robinson  t.  WtUoughhyy  67,  N,  C.  Rep.  84^  cited  and  approved.) 

Motion,  by  plaintiffs,  to  ainctid  the  pleadings,  heard  at 
Spring  Term,  1873,  before  his  Honor,  Buxton^  e/.,  of  the  Supe- 
perior  Court  of  Richmond  county. 

The  amendment  asked,  consisted  in  substituting  an  amended 
complaint  in  lieu  of  the  original,  which  the  counsel  repre- 
sented to  his  Honor  had  been  filed  under  a  misapprehension 
of  the  facts  of  the  case ;  the  true  state  of  which  had  come  to 
light  since  the  original  was  tiled. 

The  Court  allowed  the  amendment,  from  which  order,  de- 
fendants appealed. 

W  McL,  McKay  and  McNeill^  for  appellant. 
Battle  (&  S(}7}y  contra. 

Rbade,  J.  The  power  of  the  Court  below  to  allow  the 
amendment,  is  the  only  question.  And  about  that  there  is  no 
doubt.  The  case  of  Rohinson  v.  Willcmghhyj  67  N.  C.  Rep. 
84,  is  decidedly  in  point  in  favor  of  the  power. 

There  is  no  error.     This  will  be  certified. 

Per  Curiam.  Order  affirmed. 
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GIDEON  PERRY  and  others  c.  H.  M.  TUPPER. 

Whenever  a  party  is  put  out  of  possession  by  process  of  law,  and  the 
proceedings  are  adjudged  void,  an  order  for  a  writ  of  restitution  is  a 
part  of  the  judgment,  and  should  be  made. 

{WaUonY.  The  TrusUes  of  Floral  College,  2  Jones,  212;  DuUn  v.  Howard^ 
m  N.  C.  Rep.  488;  Mitchell  v.  F lemming,  8  Ired,  128,  cited  and  ap- 
proved.) 

Civil  action,  commenced  in  a  Justice's  Court  to  recover  the 
possession  of  a  certain  house  and  lot,  tried  before  WaUs^ »/.,  at 
the  Jai)«ary  Term,  1874,  of  Wake  Superior  Court. 

Upon  the  hearing,  the  defendant's  counsel  moved  to  quash 
the  proceedings  and  for  a  writ  of  restitution  of  the  land,  of 
which  the  plaintiffs  had  obtained  possession  under  a  writ  of 
possession  issued  between  the  lime  when  the  appeal  was  prayed 
and  the  appeal  bond  given — the  morning  thereafter — on  the 
ground  of  the  want  of  jurisdiction  of  the  Justice. 

The  plaintiff  made  no  resistance  to  the  motion  to  quash, 
which  was  granted  by  the  Judge,  but  resisted  the  motion  for 
an  order  for  a  writ  of  restitution,  and  proposed  to  show  that 
plaintiff  had  title  to  the  land  and  the  defendant  was  a  tress- 
passer. The  defendant  insisted  that  he  was  entitled  to  the 
writ,  and  that  the  evidence  offered  was  inadmissible. 

The  Court  was  of  opinion  that  the  issuing  of  the  writ  was 
within  the  discretion  of  the  Court,  and  in  exercising  that, 
declined  to  grant  the  motion  for  restitution.  From  this  refusal 
the  defendant  appealed. 

Fowle  and  Leiois^  for  the  plaintiff. 

Smith  (&  Strong  and  Rogers^  for  the  defendant 

Pearson,  C.  J.  Whenever  a  party  is  put  out  of  possession 
by  process  of  law,  and  the  proceedings  are  adjudged  void,  an 
order  for  a  writ  of  restitution  is  a  part  of  the  judgment. 

Mr.  Fowle  says:    ^^The  affidavit  on   which  the  summons 
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issued  states  that  the  defendaDt  entered  as  a  trespasser,  and  the 
motion  to  quash  for  want  of  jurisdiction  admits  the  fact,  that 
the  defendant  is  a  trespasser.  Will  the  Court  countenance  a 
tresspasser  by  restoring  the  possession  to  him  ?" 

Reply.  The  proceeding  is  not  simply  void  for  some  irregu- 
larity, but  was  void  ah  initio^  for  the  want  of  jurisdiction ;  so 
the  plaintifts  get  into  possession  by  an  abuse  of  the  process  of 
the  law.  Can  the  Court  countenance  an  abuse  of  the  process 
of  the  law,  by  permitting  the  plaintiflFs  to  retain  the  fruit  of 
their  wrongful  act  ?  The  only  mode  to  prevent  such  abuses  of 
judicial  process  is  to  put  the  parties  in  statu  quo. 

In  The  King  v.  WiUon,  3  Adol.  and  Ell.,  817,  30  Eng.,  C.  S. 
rep.  228,  it  is  said  by  the  Court :  '*  It  has  been  said,  that  the 
Court  will  not  do  this,  (that  is,  order  a  writ  of  restitution)  unless 
the  party  unlawfully  dispossessed,  should  appear  to  have  title  to 
the  premises;  a  most  inconvenient  inquiry,  upon  affidavits, and 
a  course  full  of  danger  to  the  public  peace  as  protecting  the 
executing  of  an  unlawful  sentence." 

In  Watson  v.  Trustees  of  floral  College^  2  Jones,  212,  the 
Court  say  :  "  We  are  satisfied  that  the  general  rule  has  been 
to  grant  the  writ  of  restitution,  upon  quashing  the  proceedings 
on  a  conviction  under  the  statute  of  Forcible  Entry  and  De- 
tainer." And  the  Court,  inasmuch  as  "  the  writ  is  not  demand- 
able,  ex  rigore  jwnsj^'  under  the  very  peculiar  circumstances 
of  the  case  brought  to  the  notice  of  the  Court  by  the  find- 
ing of  the  inquisition,  and  the  petition  of  the  defendant  for 
the  writ  of  recordariy  held  that  the  Judge  in  the  Court 
below  ought  to  have  refused  to  order  the  writ  of  restitu- 
tion. 

In  Mitchell  V.  F'lemming^  3  Ired.,  128,  the  proceedings  buing 
quashed,  the  writ  of  restitution  was  ordered  as  a  matter  of 
course. 

In  our  case,  without  giving  any  reason,  or  finding  any  fact, 
and  without  evidence,  the  Judge  says :  "  eccevolo^'*  and  refuses  to 
make  an  ordinary  part  of  the  judgment  quashing  the  proceed- 
ings. 
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The  error  is  too  palpable  to  admit  of  discussion.  Dulin  v. 
Howard,  GGj  N.  C,  438. 

Judgment  i^eversed.  This  will  he  certified  to  the  end  that  a 
writ  of  restitution  may  issue. 

Per  Curiam.  Judgment  reversed. 


ANDERSON  KIRBY  v,  M.  HASTEN,  Sheriff,  and  others. 

The  acts  and  declarations  of  a  vendor,  while  in  possession  of  the  proper^ 
ty  sold,  are  competent,  both  to  prove  the  fact  of  possession  and  con- 
trol, and  to  qualify  the  extent  and  purpose  of  the  possession. 

Civil  action,  Trover  under  the  former  system,  tried  at 
Spring  Term,  1873,  of  FoRSrtHE  Superior  Court,  before 
Clovdj  J, 

The  appeal  was  taken  by  defondantc,  for  alleged  error  on 
the  part  of  his  Honor  in  admitting  certain  evidence.  All  the 
facts  necessary  to  an  understanding  of  the  point  decided,  are 
stated  in  the  opinion  of  the  Court. 

T.  J.  Wilson^  JUasteUy  Scales  c6  Scales  and  Gray,  for  ap 
pellants. 

McCorkle  cfe  bailey,  contra. 

Rodman,  J.  This  was  an  action  of  trover  begun  in  Feb- 
ruary, 18G8,  for  the  conversion  of  certain  personal  property, 
sold  by  the  defendant  Masten,  as  sheriff',  on  the  12th  of  Feb- 
ruary, 1868,  under  executions  upon  Justice's  judgment  against 
Isaac  Lester. 

The  plaintiff  claimed  under  a  sale  to  him  by  Lester  of  25th 
of  January,  1868,  and  a  bill  of  sale  of  29th  of  January,  1868. 
The  defence  was  that  the  sale  was  fraudulent  as  to  the  creditors 
of  Lester. 
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The  jury,  nnder  the  charge  of  the  Judge,  found  a  verdict  for 
the  defendants. 

~  The  only  exceptions  are  by  the  plaintiff  by  reason  of  the  ad- 
mission of  certain  evidence. 

The  evidence  objected  to  and  received,  was  all  of  the  same 
general  character,  and  the  same  principle  applies  to  all  of  it. 
It  consisted  of  acts  and  declarations  of  Lester,  after  his  sale  to 
plaintiff  and  before  the  sale  by  the  sheriff,  npon  and  with 
respect  to  the  property  in  question,  done  and  made  in  the  ab- 
sence of  the  plaintiff',  Imt  while  Lester  was  in  the  possession 
and  control  of  the  property,  with  the  knowledge  and  acquies- 
cnce  of  the  plaintiff'.  It  is  certainly  the  general  law  that  the 
acts  and  declarations  of  a  vendcir  after  the  sale,  and  after  he 
has  parted  with  tVe  possession  of  property,  are  not  evidence 
against  his  vendee  to  prove  the  sale  fraudulent. 

It  is  equally  clear  that  possession  held  by  the  vendor  after 
the  sale,  with  the  consent  or  acquiesence  of  the  vendee,  is  evi- 
dence more  or  less  strong,  according  to  the  circumstances  that 
the  sale  was  fraudulent.     Twine's  case,  1  Smith's  L.  C.  2  notes. 

This  being  so,  it* must  follow  that  the  acts  and  declarations 
of  the  vendor  while  in  possession,  are  competent  both  to  prove 
the  fact  of  possession  and  control,  and  to  qualify  the  extent  and 
purpose  of  the  possession.  They  are  part  of  the  res  gesice. 
The  plaintiff"  cannot  justly  complain  of  this,  because  having 
left  the  vendor  in  possession,  he  has  left  it  a  question  whether 
the  possession  was  retained  by  the  vendor  for  his  own  benefit 
or  not,  which  must  be  determined  by  the  circumstances,  of 
which  the  acts  and  declarations  of  the  vendor  respecting  the 
property  are  part. 

We  concur  with  the  Judge  that  the  evidence  was  competent. 

Per  Curiam.  Judgment  aflBrmed. 
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8TENH0USE,  McCAULEY  &  CO.  v,  CHARLOTTE,  COLUMBIA  & 

AUGUSTA  RAILROAD  COMPANY. 

Evidence  of  what  an  agent  said  in  regard  to  a  tranBaction  already  passed, 
but  while  his  agency  for  similar  objects  still  continued,  is  not  admis- 
sible to  prove  the  contract  itself,  although  it  is  competent  to  contra- 
dict the  statement  of  the  agent  that  no  such  contract  was  made. 

If  such  evidence  is,  after  objection,  received  generally,  without  con- 
fining it  to  the  contradiction  of  the  statement  of  the  agent,  it  is  error, 
and  entitles  the  party  objecting  to  its  reception  to  a  new  trial. 

( V.  The  N.  C.  Bailroad  Co.j  at  this  term,  cited  and  approved.) 

Civil  action,  upon  an  alleged  contract  to  transport  cotton, 
tried  before  his  Honor,  MoorSj  e/.,  at  the  (Special)  July  Terra, 
1873,  of  the  Superior  Court  of  Mecklbnbukg  county. 

One  of  the  plaintifta  testified,  that  in  September,  1870,  he 
made  a  contract  with  one  W.  W.  Pefi;ram,  who  was  then  acting 
as  the  local  agent  of  defendant  at  the  depot,  in  Charlotte,  for 
the  reception  and  transportation  of  cotton  at  that  place  for  New 
York,  at  the  rate  of  |2.78^>^  bale  from  Charlotte  via  Charles- 
ton to  New  York,  from  that  time  to  the  Ist  of  January,  1871. 
The  plaintiffs  were  cotton  buyers  and^in  pursuance  of  the  con- 
tract delivered  lo  defendants  5&2  bales  of  cotton,  which  were 
shipped  at  that  rate.  That  on  the  11th  October,  plaintifte 
were  notified  by  said  agent  that  the  defendants  refused  to  carry 
any  more  at  that  rate,  and  claimed  the  right  to  do  so  becanse 
no  such  alleged  contract  had  been  made.  That  plaintiffs 
offered  to  deliver  cotton  to  defendants  after  the  refusal,  for 
shipment  to  New  York,  and  were  ready  to  fulfill  the  contract 
on  their  part,  but  defendants  refused  to  receive  and  ship  the 
same.  That  from  the  11th  of  October,  1870,  to  the  1st  of 
January,  1871,  plaintiffs  bought  and  shipped  to  New  York 
over  other  railroad  routes  3,528  bales  of  cotton,  611  of  which 
they  had  to  pay  at  the  rate  of  $3.50  jper  bale. 

Pegram,  the  agent,  testified  that  he  made  no  such  contract 
as  above  stated,  and  had  no  authority  as  agent  to  make  any 
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such  contract,  as  testified  to  by  the  plaintiff  that  on  the 
2Sth  of  September,  1870,  he  showed  one  of  the  plaintiffs  a 
telegraphic  dispatch^  of  which  the  following  is  a  copy,  viz: 

Charleston,  Sept.  28th,  1870. 

W.  W.  Pegromi :  We  will  maintain  those  rates  until  Jan- 
nary  1st,  unless  you  can  do  better. 

E.  H.  BARNWELL. 

That  on  the  27tb  of  said  month,  tlie  witness  had  telegraphed 
to  said  Barnwell  to  know  if  the  railroad  and  the  shipping  line 
from  Charleston  to  New  York  would  co-operate  with  defen- 
dants in  conveying  cotton  from  Charlotte  to  New  York  for 
$3  per  bale;  that  he  informed  the  plaintiff  of  the  contents  of 
both  dispatches,  and  offered  to  contract  with  him  for  the  carry^ 
ing  of  his  cotton  upon  those  terms,  which  proposal  he  refused 
to  accept.  That  the  only  authority  he  had  to  make  any  con- 
tract for  the  carrying  of  cotton  to  New  York,  was  what  was 
contained  in  said  telegram  and  certain  letters,  (which,  as  the 
case  was  decided  on  another  point,)  are  unnecessary  to  set  out. 
This  witness,  Pegrara,  further  stated,  that  in  or  about  the 
early  part  of  September,  1870,  the  defendant  had  carried  some 
cotton  for  plaintiffs  faom  Charlotte  to  New  York,  via  Charles- 
ton, at  $2,75  per  bale. 

C.  H.  Elms  stated  that  on  some  occasion,  when,  lie  could 
not  say,  he  was  at  the  depot  when  one  of  the  plaintiffs,  Mr. 
McCauley,  had  a  conversation  with  the  witness,  Pegram,  and 
offered  to  ship  a  lot  of  cotton  over  the  defendant's  road  ac- 
cording to  a  contract  wherein  he  alleged  he  had  for  its  ship- 
ment over  defendant's  road  with  Pegram.  This  witness  was 
unable  to  state  what  the  contract  was.  Defendants  excepted 
to  this  testunony  ;  it  was  ruled  competent  by  the  Court. 

One  Wilson  McComb,  a  colored  man,  testified  that  he  was 
in  the  employment  of  the  plaintiffs,  and  marked  and  prepared 
their  cotton  for  shipping;  that  on  one  occasion  he  heard 
P^raip  say,  that  he  had  made  a  contract  for  the  shipping  of 
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plaintifTs  cotton,  which  would  relieve  him  of  the  trouble  of 
trucking  the  cotton  on  the  platform.  When  this  conversation 
occurred,  he  could  not  say. 

His  Honor  was  asked  by  the  defendant  to  charge,  that 
Pegram,  as  a  mere  local  agent,  had  no  authority  to  make  such 
a  contract  as  stated  by  McCauley,  one  of  the  plaintiffs.  That 
the  jury  must  decide  the  question,  as  to  whether  there  was 
such  a  contract  by  examining  and  conciliating  all  the  testimony 
in  the  case.  That  the  testimony  of  McComb  as  t:  the  declara- 
tion of  Pegrain,  could  only  be  used  as  a  means  of  testing  the 
truth  of  Pegram's  scatement;  and  that  if  the  jury  believed 
that  Pegram  had  given  a  correct  account  of  the  matter  of  his 
arrangement  with  the  plaintiffs,  they  could  not  recover. 

His  Honor  charged  that  Pegram  had  a  right  to  make  the 
contract,  testilied  lo  by  McConiLs,  and  as  to  the  other  prayer 
of  defendant,  the  Court  did  not  respond  to  it. 

The  jury  returned  a  verdict  for  the  plaintiffs.  Rule  for  a 
new  trial  granted  and  discharged.  Judgment  in  accordance 
with  the  verdict,  and  appeal  by  the  defendant. 

(The  plaintiffs  tiled  an  amended  statement  of  the  ca:?o  in 
some  particulars,  which  not  being  pertinent  to  the  point 
decided,  is  omitted.) 

Wildoii  cb  Son^  and  7?.  Barringer^  fur  appellant. 
Guion^  contra. 

Reade,  J.  The  plaintiff  alleges  that  he  made  a  contract 
with  the  defendant,  through  his  agent,  Pegram,  to  transport 
his  cotton  to  market  at  a  given  price,  and  that  the  defendant 
failed  to  comply  with  the  contract,  by  reason  of  which  plaintiff 
was  injured,  &c.  The  defendant  denied  that  Pegram  was  au- 
thorized to  contract,  or  that  he  did  in  fact  contract. 

The  power  in  Pegram  to  contract  seems  to  be  clear.  He 
was  the  local  agent  at  the  depot  from  which  the  plaintiff's 
cotton  was  to  be  shipped,  and  was  in  the  habit  of  making  con- 
tracts for  transportation  with  the  plaintiff  and  others,  and  the 
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telegrams,  which  are  a  part  of  the  ease,  show  that  he  was  au- 
thorized to  contract.     We  agree  with  his  Honor  in  that. 

Plaintiff  swore  upon  the  trial  thai  he  did  make  the  alleged 
contract  with  Pegram.     Pegram,for  the  defendant,  swore  that 
he  did   not.     The  plaihtift*  then  introduced   two  witnesses, 
McCombs  and  Elms,  who  testified  that  after  the  contract  was 
alleged  to  have  been  made,  they  heard  Pegram  say  that  he  had 
made  a  contract  with  plaintiff!  The  testimony  of  McCombs  and 
Elms  was  clearly  competent  to  contradict  and  discredit  Pe- 
gram, but  it  was  not  competent  for  the  purpose  of  proving  the 
contract.     And  yet  it  was  introduced  generally.     The  defend- 
ant could  not  object  to  the  competency  of  the  declarations  of 
Pegram,  because  they  were  competent  to  discredit  him,  but^ 
the  defendant  had  the  right  to  have  the  jury  instructed,  that* 
while  the  declarations  of  Pegram,  as  proved  by  McOombs, 
were  competent  to  discredit  him,  yet  they  were  not  competent 
to  prove  the  contract.     And  the  defendant  asked  for  this  in- 
struction and  his  Honor  refused  to  give  it.    In  1  Green.  Ev. 
sec.  113,  note  2  on  page  134,  it  is  said,  that  "whether  the  de- 
claration or  admission  of  the  agent  made  in  regard  to  a  trans- 
action already  passed,  but  while  his  agency  for  similar  objects 
still  continues,  will  bind  the  principal,  does  not  appear  to  have 
been  expressly  decided,  but  the  weight  of  authority  is  in  the 
negative."    Numerous  cases  are  cited.    1  hat  is  our  case.    We 
have  decided  the  same  question  in  the  same  way  at  this  term.  ,  f 

in  the  case  of  ^i^^^^^*  v.  JV.  C.  Ji.  R.  Co.  ^^  // ' 

There  is  error. 

Per  Curiam.         ^  Venire  de  novo.^ 


35 
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ROBERT  MAYNARD  v,  MATTHEW  MOORE. 

The  deed  from  a  sheriff  to  the  purchaser  of  land  sold  under  a  vetu  ex.,, 
is  evidence  on  a  question  of  title,  notwithstanding  there  is  endorsed 
on  such  ven.  ex.  a  memorandum  that  there  was  "no  sale  for  want  of 
compliance." 

Civil  action,  to  recover  possession  of  real  estate,  tried  before 
Tourgee,  J.,  at  Fall  Terra,  1873,  of  Alaxiancb  Superior  Court. 
The  plaintiff  claimed  the  land  in  dispute  under  a  sherifl's 
•deed,  and  on  the  trial  showed  a  judgment  against  the  defend- 
ant and  in  favor  of  one  Jeremiah  Holt,  obtained  at  the  Decem- 
ber Term,  1861,  of  the  late  Court  of  Pleas  and  Quarter  Sessions, 
for  §150.  He  also  showed  siji.  fa,  issued  upon  said  judgment 
and  returned  by  the  sheriff  of  Alamance  county,  levied  upon 
the  land  in  question,  and  also  a  ve7iditlani  exponcts^  issued  to 
the  sheriff,  commanding  him  to  sell  the  said  land  in  accordance 
with  the  said  levy.  Plaintiff  then  exhibited  a  deed  from  the 
sheriff  conveying  to  him  the  land  sold,  in  which  conveyance 
was  recited  the  judgment,jf£.y*a.  and  ven.  ^a;.,and  also  the  sale 
of  said  land  under  the  ven,  ex.^  on  a  certain  day,  at  which  sale 
one  J.  G.  Moore  became  the  purchaser,  and  assigned  his  bid  to 
the  plaintiff. 

The  defetidant  objected  to  the  introduction  of  this  deed  as 
evidence,  for  the  reason  that  upon  the  ven,  ex.  was  the  follow- 
ing endorsement  (in  pencil) :  "  J.  G.  Moore,  $120,"  and  in  int, 
'*uo  sale  for  want  of  compliance."  His  Honor  held  that  the 
indorsement  was  immaterial  and  incompetent.  Defendant 
excepted. 

The  defendant  then  offered  to  introduce  W.  J.  Murray,  a 
former  deputy  sheriff'  of  said  county,  who  made  the  levy  and 
sale,  to  contradict  the  recital  in  the  deed,  and  also  to  prove 
that  Moore  failed  to  comply  with  the  terms  of  the  sale  by  pay- 
■  ing  the  money ;  that  he  made  the  return  of  no  sale  upon  the 
ven,  ex,  and  returned  it  to  the  Clerk  on  the  20th  October,  1869 ; 
ithat  the  assignment  of  his  bid  by  Moore  was  not  made  until 
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1871 ;  that  the  plaintiff  agreed  to  pay  the  judgment  of  Holt, 
if  the  eherifi*  would  execute  to  him  a  deed  to  defendant's  land ; 
and  that  in  pursuance  of  such  agreement,  the  sheriflf  executed 
the  deed  offered  in  evidence.  That  at  the  time  of  the  execu- 
tion of  said  deed,  the  slioriff  had  no  other  process  in  his  hands 
against  the  defendant,  and  had  ntme  since  the  return  of  the 
ven.  ex.  mentioned  before. 

Plaintiff  objected  to  the  introduction  of  this  evidence ;  ob- 
jection sustained,  and  defendant  again  excepted. 

Verdict  and  judgment  for  the  plaintiff.  Appeal  by  the 
defendant. 

Oraham  <&  Graham^  for  appellant. 

I.  A  plaintiff  in  ejectment  can  only  recover  upon  his  own 
good  title.    Dnncan  v.  Duncan,  3  Ired.,  317. 

II.  The  purchaser  at  an  execution  sale  must  show  the  judg- 
ment, execution,  sale,  and  sheriff's  deed,  as  against  the  defend- 
ant in  the  execution.    Dunoan  r.  Duncan^  3  Ired.,  317. 

A  sale  is  one  of  the  necessary  component  parts  of  the  title  ; 
9)ide  Blanchard  v.  Blanchardy  3  Ired.,  105 ;  Dobson  v.  Mur- 
j)kyy  1  D.  &  B.,  586  ;  Fesierman  v.  Poe,  2  D.  &  B.,  103 ; 
Da/oidson  v.  Forest,  3  Dev.,  1 ;  H'iiggins  v.  Ketchum,  4  D.  & 
B.;  Jennings  v.  Stafford^  1  Ired.,  404. 

The  simple  production  of  judgment,^,  fa,  and  ven.  ex.,  does 
not  authorize  the  showing  of  a  deed  unless  a  sale  is  also  shown^ 
more  especially  is  this  the  case  where  the  return  on  the  ven.  ea^ 
shows  that  there  was  no  sale. 

One  claiming  to  be  a  purchaser  at  a  sheriff's  sale  who,  by  his 
own  evidence,  shows  there  was  no  sale,  certainly  should  not    • 
recover. 

Parol  evidence,  as  between  parties  and  privies,  is  not  admis- 
sible to  alter,  contradict  or  vary  a  written  instrmneBt;  but 
between  a  party  and  a  stranger  this  is  different  Ba&  Ab.,  3, 
p.  616, 

Parol  evidence  is  admisnble  to  asoertain  a  fact  eoUoteral  to 
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the  written  instrument.     Hex  v.  Lainden^  8  T.  R.,  379 ;  Brooke 
V.  Metcalfy  2  Mep.,  283  Bac,  Ab.,  3  616. 

The  recital  in  a  sheriff's  deed  is  not  an  essential  part,  it 
affirms  no  fact,  and  will  not  amount  to  an  estoppel.  Danibl, 
J.,  arguendoy  in  Huggins  v.  Ketchum^  4  D.  &  B.,  414;  Har- 
din V.  Cheeky  3  Jones,  135  ;  Bryan  v.  Hvhhs^  69  N.  C,  423  ; 
Knight  V.  Leakey  2  D.  &  B.,  133. 

Boydy  contra. 

In  ejectment  for  land  purchased  at  a  sheriff's  sale,  under  exe- 
cution, the  plaintiff  need  show  as  against  the  defendant  in  the 
execution  only,  1st,  a  judgment'  2d,  an  execution  giving  the 
sheriff  authority  to  sell,  and  3d,  the  sheriff's  deed.  Thompson 
V.  IlodgeSy  3  Murphy,  546. 

The  deed  is  good  to  pass  the  title  as  against  the  defendant  in 
the  execution  notwithstanding  the  sheriff^s  return  ;  for  the  pur- 
chaser's title  is  not  dependent  upon  any  special  return  the 
sheriff*  may  make  on  the  execution.  Smith  v.  KeUy^  3  Mur- 
phy, 507.  See  also  Hatton  v.  Dew^  3  Murphy,  260 ;  Oraham 
v.  Beman  2  Dev.,  174. 

The  sheriffs  return  is  immaterial  and  cannot  affect  the  right 
cf  the  plaintiff. 

It  appears  that  the  property  of  defendant,  subject  to  the  sat- 
isfaction of  a  judgment  against  him,  went  to  the  satisfaction 
thereof,  therefore  defendant  suffered  no  injustice. 

The  defendant,  in  his  answer,  having  made  a  general  denial, 
be  could  not  introduce  parol  testimony  to  explain  or  contra- 
dict the  deed,  he  should  have  owned  fraud  or  mistake  in  the 
deed. 

The  sheriff's  return  in  this  case  shows  there  was  a  sale. 

Pearson,  C.  J.  The  deed  of  the  sheriff,  dated  5th  January, 
1870,  recttes  that  the  land  was  sold  at  public  sale,  on  the  4th 
of  September,  1869,  when  J.  6.  Moore  became  the  last  and 
highest  bidder,  at  $350,  '^  who  then  and  there  assigned  his  bid 
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to  Robert  Maynard,''  the  plaintiff,  to  whom  the  sherift  executes 
the  deed  on  payment  of  the  sum  bid. 

The  defendant  objected  to  the  introduction  of  the  deed  as 
evidence,  for  the  reason  that  upon  the  ven,  ex.  is  the  following 
endorsement,  in  pencil,  **  $120,"  and  in  ink,  "  JVo  sale  far  want 
of  compliances^  His  Honor  held  that  the  endorsement 
was  immaterial  and  incompetent. 

We  concur  with  his  Honor,  that  the  deed  was  competent 
evidence,  notwithstanding  the  endorsement  on  the  ven.  ex. 
Surely,  a  question  of  title  is  not  to  be  disposed  of  on  a  question 
in  regard  to  the  competency  of  evidence,  by  reason  of  an  objec- 
tion collateral  to  the  title* 

We  do  not  concur  in  the  position  taken  by  the  counsel  of  the 
defendant,  that  the  return  "no  sale  for  want  of  compliance,'' 
18  proof  that  there  was  no  sale.  On  the  contrary,  we  look  upon 
it  as  a  "  negative  pregnant,"  (as  the  books  term  it.)  It  affirms 
there  was  a  sale,  under  the  writ  of  ven,  ex.,  but  that  the  sheriff 
had  made  his  election  to  abandon  the  contract  of  sale,  because 
the  bidder  had  failed  to  comply  with  the  terms.  But  the  evi- 
dence was  material  and  competent,  in  order  to  present  several 
questions  in  regard  to  the  merits  of  the  case.  Was  this  evi- 
dence of  an  election  on  the  part  of  the  sheriff  to  abandon  the 
contract  of  sale,  conclusive  and  peremptory  ?  or  did  the  sheriff 
hsLve  fi  locus penitenticB^  so  that  he  had  power  to  change  his 
purpose,  and  to  receive  the  money  from  the  plaintiff,  as  assignee 
of  the  bidder,  and  execute  a  deed  for  the  land? 

This  would  lead  to  a  further  question  if  the  deed  of  the 
sheriff  bo  inoperative,  inasmuch  as  the  plaintiff'  has  discharged 
the  debt,  is  he  not  substituted  to  the  rights  of  the  creditor,  so 
as  to  have  an  equity  to  charge  the  land  with  the  amount  of  the 
judgment  which  he  has  paid  and  also  to  the  excess  of  the  price, 
provided  the  sheriff  has  paid  such  excess  over  to  the  defendant. 

Or  is  the  act  of  the  plamtiff,  in  paying  the  money  and  dis- 
charging the  execution  to  be  deemed  so  entirely  efficacious  as 
to  leave  him  without  remedy  ?    Ciin  the  defendant,  with  a  good 


560  IN  THE  SUPREME  COURT. 


Johnston  v.  Rankin  et  al,,  CoDAmiasioiieray  &c. 


conscience,  keep  the  land,  and  take  the  benefit  of  having  his 
debt  paid  off  by  the  plaintiff  2 

These  questions  were  all  cut  off  by  the  exclusion  of  the  evi- 
dence as  ta  the  endorsements  upon  the  (oendiHoni  exports.  We 
are  of  opinion  Iiis  Honor  erred  in  rejecting  this  evidence. 

Judgment  reversed. 

Pbk  Cubiak.  Venire  de  nowK 


WM.  JOHNSTON  t>.  J.  E.  RAJNXIN  and  otbcre,  Commiasionere^  &c. 

Although  there  is  no  clause  in  the  Constitution  of  North  Carolina  wbidi 
expressly  prohibits  private  property  from  being  taken  for  pubUc  vse 
without  compensation ;  and  although  the  clause  to  that  effect  in  the 
Constitution  of  the  United  States  applies  only  to  acts  by  the  United 
States,  aud  not  to  the  governments  of  the  States>  yet  the  principle  is 
so  ground  in  natural  equity,  that  it  has  never  been  denied  to  be  a 
part  of  the  law  of  North  Carolina.  Stats  v.  Newmm^  5  Ired.  50; 
D(wi8  V.  The  i?.  dt  G.  Railroad  Co.,  2  Dcv.  and  Bat.  451 ;  Stats  v. 
Qle/iriy  7  Jones,  321 ;  Cornelius  v.  GHenn^  lb.  513 

The  Act  of  1863,  Private  Acts,  chap.  47,  authorizing  the  Conunissioners 
of  the  towBof  Asheville  to  extend  the  streets^  <&c.,  is  not  vnconstitu- 
tional  because  of  the  manner  therein  prescribed,  providing  compen- 
sation to  the  owners  of  the  land  taken  or  injured  by  extending  suck 
streets. 

A  plaintiff,  whose  land  has  been  taken  by  the  Commissioners  of  a  town 
for  public  use,  waives  all  irregularities  in  the  proceedings  eondesin- 
ing  such  land,  when  he  appeals  from  the  assessment  of  damages  by 
the  persons  appointed  to  assess  them. 

Such  appeal  from  the  assessment  of  damages,  carries  up  no  other  qiie»- 
tion  than  the  amount  of  the  compensation  which  the  plaintiff  may  be 
entitled  to ;  and  the  Commissioners  are  not  guilty  of  a  trespass  in  pro- 
ceeding with  their  imj»x)vements  pending  the  appeal. 

CrviL  ACTION,  motion  to  dissolve  a  restraining  order,  heard 
l>y  Cloudy  J.J  at  the  Fall  Term,  1873,  ot  Tbansylvania  Su- 
perior Court. 
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The  facts  pertinent  to  the  points  decided  are  fully  6tate<1  in 
tlie  opinion  of  the  Court. 

From  the  judgment  of  the  Court  below,  continuing  the 
injunction  to  the  hearing,  the  defendants  appealed. 

«/.  //.  Merrhnon^  for  appellants,  submitted  : 

This  was  an  application  for  an  injunction  to  suspend  tlic  or- 
dinary business  of  a  corporation.  The  injunction  was  granted 
contrary  to  the  provisions  of  the  Code  of  Civil  Proctdnre. 
See  sec.  194,  C.  C.  P. 

When  a  municipal  corporation  is  authorized  to  make  im- 
provements and  a  mode  of  ascertaining  and  making  compensa- 
tion for  private  property  therefor  is  provided,  that  remedy  is 
exclusive.  An  action  for  damages  for  the  injury  done  in  taking 
snch  property  is  not  maintainable.  Abbott's  Dig.  Law  of  Cor- 
porations, 5(>0,  535,  and  cases  there  cited;  Jlidcm  192; 
McEntyre  v.  The  Western  N.  C.  B.  li.  Co,  67  N.  C.  U  -278, 
and  cases  there  cited  and  approved  ;  Dillon  on  Municipal  Cor- 
porations, sec.  478.  See  particularly  Jerorne  v.  Hoss^  John- 
son's N.  Y.  Chancery  R.,  vol.  6,  p.  315. 

As  to  the  mode  of  getting  the  proceedings  of  municipal 
corporations  before  the  Courts;  see  Dillon  on  Cor.,  sec.  476 ; 
High  on  Inj.,  sec.  348. 

Nuisances:  The  jurisdiction  to  grant  relief  by  injunction 
against  nuisances,  M'hether  public  lt  private,  is  founded  on  the 
right  to  restrain  the  exercise  or  erection  of  that  from  which 
irreparable  damage  to  individuals  or  great  public  injury  would 
ensue.  It  is  exercised  with  great  caution.  Drewry  on  Inj. 
238  ;  High  on  Inj.,  sections  486  to  489. 

Equity  will  not  interfere  to  prevent  a  contingent  nuisance. 
Drewry  on  Inj.  248-9;  Simpson  v.  Justice,  8  Ire.  Eq.  115; 
JUison  V.  JerkinSj  2  Dev.  Eq.  38  ;  Barnes  v.  Calhoun,  2  Ire. 
Eq.  199 ;  Attorney  Genaral  v.  Lea,  3  Ire.  Eq.  301 ;  Ellison  v. 
Commissioners  of  Washington,  5  Jones  Eq.  57. 

It  is  no  grou'  d  for  an  injunction  against  an  execution  at  law 
tliat  the  judgment  on  which  it  issued  was  irregular  and  void; 
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for  as  to  that  the  Court  of  law  could  give  complete  relief. 
Emmons  v.  McKeaaarij  5  Jones'  Eq.  92 ;  Partin  v.  Zutterloh, 
5  Jones'  Eq.  341. 

An  injunction  to  stay  proceedings  at  law  cannot,  except  un- 
der very  special  circumstances,  be  granted  before  answer  unless 
the  defendant  is  in  contempt.  Drewry  on  Inj.  351.  Jh.  248 ; 
Couits  of  Equity  will  not  ordinarily  restrain  proceedings  of 
other  Courts. 

Irregularities  of  the  proceedings  by  the  town  authorities : 

1.  Can  be  remedied  by  appeal.  See  sec.  14  of  the  act  of 
1863,  cited  in  the  pleadings. 

2.  The  plaintiff  in  this  action  did  appeal  and  thereby  waived 
the  irregularity  of  the  notice,  if  there  was  any.  Zitile  v.  JUayj 
3  Hawks.  599  ;  3  Dev,  &  Bat.  35  S  ;  Taylor  v.  Marcus  et  al.y  8 
Jones  402;  Abbott's  Dig.  Law  of  Cor.  187,  sees.  70,  71. 

3.  An  injunction  will  not  be  granted  on  account  of  irregu- 
larities. See  High  on  Inj.,  see.  782.  The  irregularities  can 
be  remedied  by  certiorari  or  appeal.  Dillon  on  Cor.,  sees. 
470, 476. 

As  to  the  mode  of  procedure  by  the  town  authorities : 

The  provisions  in  the  Constitution  in  relation  to  trial  by 
jury  have  no  relation  to  cases  of  this  kind.  Sedgwick  on  Stat, 
and  Com.  Law,  529  and  549. 

The  tribunal  to  determine  amount  of  compensation  must  be 
created  by  positive  law.     Dillon  on  Cor.,  sec.  482. 

The  power  of  the  Legislature  to  delegate  the  right  to  take 
private  property  for  public  use.     Dillon  on  Cor.,  sec.  467. 

As  to  the  validity  ot  the  act  of  the  Legislature  cited  in  the 
answers  of  the  town  authorities : 

See  ISapona  Iron  Company  v.  Holt^  64  N.  C.  R.  335  ;  Brad- 
nax  et  ah  v  Groom  et  aL<,  Com.,  64  N.  C^  R.  247 ;  ^eely  v. 
Craige  and  IlaU^  Executors^  Phil.  Law,  187.  These  cases  es- 
tabli>l»  the  validity  of  acts  passed  during  the  war. 

See  an  ordinance  dcjclaring  what  laws  in  force,  &c.,  raiiiied 
Oct.  18,  1865.  Convention  Doc,  p.  56,  at  the  latter  part  of 
the  book. 
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The  town  authorities  the  sole  judge  of  the  necessity  of 
making  improvements.    Dillon  on  Cor.,  sees.  465,  466. 

^ot  ordinarily  controlled  in  the  exercise  of  their  powers. 
Dillon  on  Cor.,  58,  59. 

As  to  the  kind  of  compensation.  Sedgwick  Stat,  and  Com. 
Law,  502,  503,  531. 

When  the  injury  inflicted  is  of  a  character  that  can  properly 
be  met  by  pecuniary  compensation,  equity  will  not  interfere. 
Drewry  on  Inj.,  245. 

The  want  of  jurisdiction  may  be  taken  advantage  of  by 
answer.     C.  C.  P.,  sec.  98. 

McCorTde  cfe  Bailey^  tor  plaintiff,  submitted  the  following 
briet: 

[Case  arising  under  Private  Acts  of  1862-'63,  ch.  47,  p.  47, 
Adjourned  Session.] 

I.  We  submit,  first,  that  the  act  in  so  far  as  the  right  of 
eminent  domain  is  concerned  is  unconstitutional,  as  it  deprives 
persons  of  their  "  freeholds,"  &c.,  otherwise  than  "  by  the 
law  of  the  land." 

(1.)  By  providing  for  a  jury  partial  in  its  very  essence  and 
constitution  to  one  of  the  parties. 

(2.)  By  ignoring  the  right  of  challenge. 

(3  )  By  failing  to  provide  notice  of  the  selection.  Dillon  on 
Mun.  Corp.  sec  471,  at  p.  455,  also  sees.  455,  482. 

II.  We  further  submit,  that  the  proceedings  were  void.  It 
was  a  law  suit  in  which  the  plaintiff  never '"had  a  day  in 
Court." 

(1.)  The  notice  of  drawing  the  jury  was  for  the  26th,  and 
the  jury  drawn  on  the  29th. 

(2.)  No  right  to  draw  except  as  the  day  designated  in  the 
warrant. 

(3.)  No  notice  to  the  plaintiff  of  the  view.     Dillon,  sec.  471. 

III.  Though  an  appeal  was  taken,  the  defendants  continue 
their  irreparable  trespasses. 

IV.  There  was  no  compensation  assessed.     We  are  relieved 
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from  discussing  the  question  as  to  what  effect  the  Fourteenth 
Amendment  to  the  Federal  Constitution  has  produced  in  ex- 
tending the  operation  of  the  fifth  amendment,  which  provides 
that  "  private  property  shall  not  be  taken  for  public  use  without 
just  compensation,"  as  the  charter  contemplates  the  payment 
of  compensation,  and  by  section  12  the  payment  is  made  a 
condition  precedent  to  the  acquisition  ol  the  property.  No 
damages  were  assessed  upon  the  idea  that  general  benefit  could 
be  taken  into  consideration,  but  independent  of  the  circum- 
stance that  the  charter  contains  no  provision  for  deduction 
even  in  those  which  do.  This  Court  has  held  that  general 
benefits  enjoyed  in  common  with  others  cannot  be  taken  into 
consideration.  Fredle  v.  N,  C.  E,  R,  Co.^  4  Jones,  89.  Judge 
Dillon,  in  his  invaluable  treatise,  arrives  at  the  same  conclu- 
sion.    Sec.  477. 

V.  The  injury  threatened  and  commenced  was  in  its  natare 
irreparable,  amounting  to  destructive  trespass,  and  injunction 
is  the  property  remedy  to  prevent  the  irreparable  tort. 

The  true  ground  for  equitable  jurisdiction  is  not  that  there 
is  no  legal  remedy  but  no  adequate.  As  to  right  to  injunction 
we  cite  Dillon,  sec.  478 ;  Gowtr  v.  Philadelphia^  35  Pa.  231, 
and  especially  so  where  the  power  of  taxation  is  quite  limited, 
ifec.     Keene  v.  Bristol^  26  Pa.  46. 

EoDMAjK,  J.  In  this  action,  the  plaintiff  seeks  to  recover 
damages,  for  a  trespass  on  his  land  by  the  defendant  and  hie 
servants  and  agents,  in  extending  over  the  land  and  through 
the  plaintiff's  enclosure,  a  street  of  the  town  of  Asheville.  As 
auxiliary  to  such  remedy,  and  to  prevent  irreparable  damage, 
he  asks  for  an  injunction.  The  injunction  was  ordered,  and  at 
Transylvania  Superior  Court  the  defendants  moved  to  vacate 
it,  which  the  Judge  refused  to  do,  and  from  that  refusal  an  ap- 
peal was  taken. 

The  defendants,  in  their  answer,  admit  the  alleged  trespass, 
but  justify  by  pleading  that  defendant  Rankin  was  at  the  time 
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of  the  trespass.  Mayor  of  the  town  of  Ashevrille,  and  as  such, 
by  virtue  of  an  act  of  Assembly,  ratified  11th  February,  1863, 
(Private  Acts  of  1863,  ch.  47,)  had  power  to  extend  the  streets 
of  said  town,  as  therein  prescribed,  and  that  he  acted  in  con- 
formity to  said  power,  and  in  doing  so,  committed  the  trespass 
complained  of. 

The  plaihtift'  contends: 

1.  That  the  act  of  1863  was  nnconstitutional,  in  that  it  au- 
thorized the  taking  of  private  property,  without  providing  any 
sufficient  means  for  making  compensation. 

2.  That  the  defendant  did  not  proceed  in  accordance  with 
that  act,  but  irregularly,  and  so  he  became  a  trespasser. 

3.  That  plaintiff  having  appealed  from  the  verdict  in  the 
proceedings,  had  under  that  act,  the  defendant,  in  proceeding 
after  snch  appeal,  and  during  tlie  pendency  thereof,  became  a 
trespasser. 

If  I  have,  in  any  wise  mistaken  the  points  taken  by  the 
counsel  for  the  plaintiff,  or  stated  them  less  clearly  or  forcibly 
than  he  would  have  done,  it  is  his  own  fault,  inasmuch  as  he 
has  failed  to  state  them  succinctly  himself,  as  it  was  his  right 
and  duty  to  do. 

1.  Notwithstanding  there  is  no  clause  in  the  Constitution  of 
North  Carolina  which  expressly  prohibits  private  property  from 
being  taken  for  public  use  without  compensation  ;  and  although 
the  clause  to  that  effect  in  the  Constitution  of  the  United 
"  States  applies  only  to  acts  by  the  United  States,  and  not  to  the 
government  of  the  State,  JState  v.  JVewsoniy  5  Ired.  50,  yet 
the  principle  is  so  grounded  in  natural  equity,  that  it  has  never 
been  denied  to  be  a  part  of  the  law  of  North  Carolina.  Davis 
V.  Raleigh  (&  Gaston  Railroad  Co.^  2  D.  &  B.  451 ;  State  v. 
Olenn^  7  Jones,  321  ;  Cornelivs  v.  Olenn^  7  Jones,  512. 

The  act  of  1863,  does  provide  compensation  for  one  whose 
property  is  taken  or  injured  by  extending  the  streets  of  Ashe- 
ville.  The  plaintiff  contends,  however,  that  the  provision  of 
the  act,  (sec.  12)  that  the  damages  ^hall  be  assessed  by  a  jury 
composed  of  citizens  of  the  tow*^        unfair  and  partial,  and  so 
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does  not  secure  adequate  compensation.  No  man  may  be  a 
judge  or  a  juror  in  an  action  in  wbish  he  is  interested  ;  but 
that  remote  and  indirect  interest,  which  every  person  has  in 
an  action,  by  reason  of  his  residence  within  a  mnnicipality, 
which  is  a  party  to,  or  interested  in  the  action,  has  never  been 
held  to  dif^qualify  him  as  either.  Otherwise  a  Justice  of  the 
Peace,  or  a  Judge  living  in  a  town  or  county,  could  never  hear 
an  action  to  which  the  town  or  county  was  a  party,  an  objection 
altogether  novel. 

The  plaintiff  also  contends,  that  inasmuch  as  the  jury  found 
no  damages  to  him,  they  must  have  acted  on  the  principle  of 
setting  off  the  benefits  he  would  receive  from  the  improve- 
ment, against  the  damages  to  him,  which  mode  of  assessment 
is  erroneous.  As  the  act  prescribes  no  rule  for  assessing  the 
damages,  the  fact  that  the  jury  assessed  them  upon  a  wrong 
principle,  cannot  render  the  act  unconstitutional.  The  plaintiff 
may  have  benefit  of  his  proposition,  if  he  is  entitled  to  any, 
when  the  damages  shall  be  assessed  in  the  action  in  which  he 
appealed,  and  which  is  still  pending.  It  is  unnecessary,  there- 
fore, to  consider  now,  what  is  the  rule  in  such  cases. 

2.  The  proceedings  were  irregular  and  void,  because  the 
sheriff  did  not  proceed  with  the  jury  to  view  the  lands  and 
assess  the  damages  on  the  day  named  in  the  notice  to  plaintiff, 
but  on  a  subsequent  day,  of  which  the  plaintiff  had  do  notice. 

If  this  objection  had  not  been  waived  by  the  plaintiflTs  ap- 
peal from  the  assessment  of  damages,  it  would  have  been  good. 
The  sheriff  had  no  jurisdiction  to  enter  on  the  lands  until  the 
plaintiff  was  made  a  party  to  the  proceedings  by  service  of 
notice.  The  neglect  to  proceed  on  the  day  named,  without 
notice  of  the  postponement  to  the  plaintiff,  operated  as  a  dis- 
contiuuance  as  to  him  and  put  him  out  of  Court.  He  might 
perhaps  have  regarded  all  after  proceedings  as  trespasses,  being 
under  a  warrant  which  was  void  as  to  him  for  want  of  notice, 
or  he  might  have  brought  up  the  proceedings  to  the  Superior 
Court  by  recorduriy  and  had  them  quashed,  and  then  at  least, 
have  brought  his  action  for  the  trespass.     But  he  appeals,  and 
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thus  vacat3S  the  aseessment  during  the  pendeQcj  of  the  appeal. 
By  voluntariJy  becoming  a  party,  ho  waives  the  irregularity  of 
want  of  notice,  and  gives  the  Appellate  Court  jurisdictioQ  to 
hear  the  ease  on  the  merits. 

3.  Upon  this  question  we  were  referred  to  no  authority.  If 
the  mayor  and  commissioners  were  the  solo  judges  of  the  pub- 
lic use,  and  of  the  necessity  of  the  occasion,  as  according  to  the 
authorities,  it  seems  that  in  general,  and  in  absence  of  special 
circumstances,  they  are,  Dillon  Mun.  Corp.  see.  465,  then 
the  appeal  took  up  nothing  for  review,  but  the  amount  of  com- 
pensation. No  want  of  bona  Jldes  is  suggested  in  the  defen- 
dant, nor  any  special  fact  to  take  the  case  out  of  the  general 
rule.  We  think,  therefore,  that  the  only  'question  carried  up 
was  the  amount  of  compensation,  and  this  being  so,  there  is 
nothing  to  forbid  the  defendants  from  proceeding  with  th<'  im- 
provement pending  the  appeal.  The  law  of  this  State  does 
not  require  compensation  to  be  first  made,  as  that  of  some 
States  does.  See  MclnUjre  v.  Western  N.  C.  R,  R.  Co.y  67 
N.  C.  278. 

We  think  there  was  error  in  refusing  to  vacate  the  injunc- 
tion. The  judgment  is  therefore  reversed  and  the  injunction 
vacated.  But  as  the  case  is  only  in  this  Court  upon  the  inter- 
locutory order,  it  must  be  remanded,  in  order  that  the  Superior 
Court  may  proceed  according  to  this  opinion,  which  will  be  cer- 
tified. 

The  defendants  will  recover  costs  in  this  Court. 

Pkb  Curiam.  Judgment  reversed. 
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D.  B.  DOUGHERTY  v.  JOHN  F.  LOGAN. 

The  lien  on  land  acquired  by  a  docketed  judgment  shall  not  be  lost  in 
favor  of  a  judgment  subsequently  docketed,  unless  the  plaintiff  in  the 
latter  take  out  execution  and  give  the  plaintiff  in  the  former  twenty 
days  notice  before  the  day  of  sale  by  tlic  sheriff,  and  the  plaintiff  so 
notified  shall  fail  to  take  out  execution  and  put  it  into  the  sherff's 
hands  before  the  day  of  sale.     Rule  19—63  N.  C.  Rep.  669. 

(Perry  v.  Morris^  05  N.  C.  Rep.  221,  cited  and  approved.) 

This  was  a  Motion  to  his  lienor,  Judge  Mitchell^  at  Spring 
Term,  1873,  of  Asitk  Superior  Court,  tor  directions  as  to  the 
applicatiou  of  certain  moneys  arising  from  the  sale  of  land 
under  executions. 

Tlie  facts  are  fully  stated  in  the  opinion  of  the  Court. 

W.  P.  Caldwell^  for  the  plaintifiF. 

Folk  &  Armfield  and  Busbee  i&  Bushee^  contra. 

Settle,  J.  The  sheriff'  of  Ashe  county  asks  the  direction 
of  the  Court  as  to  the  application  of  money  in  his  hands,  arising 
from  the  sale  of  land  nnder  three  executions,  one  in  favor  of 
Jacob  Boten,  another  in  favor  of  John  Shatley,  and  a  third  in 
favor  of  D.  B.  Dougherty.  The  judgments,  on  which  the  three 
executions  issued,  and  also  a  judgment  in  favor  of  one  Long, 
had  been  regularly  docketed  in  the  Superior  Court  of  Ashe 
county  ;  the  judgments  in  favor  of  Roten  and  Shatley  before, 
and  that  in  favor  of  Dougherty  after  the  docketing  of  the 
judgment  in  favor  of  Long. 

N«  execution  had  issued  on  the  judgment  in  favor  of  Ix)ng. 
The  land  did  not  bring  enough  to  pay  all  the  judgments. 

The  question  presented  for  decision  is  not  an  open  one. 

We  have  held  in  Perry  v.  Morris^  65  N.  C.  Eep.  221,  that 
the  lien  on  the  land  of  the  defendant,  acquired  by  a  dock- 
eted judgment,  shall  not  be  lost  in  favor  of  a  judgment  enbee- 
qnently  docketed^  ntiless  the  plaintiff  in  the  latter  take  out  ex- 
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ecntion  and  give  the  plaintiflF  in  the  former  twenty  daye  notice 
before  the  day  of  sale  by  the  sheriff,  and  the  plaintiff  so  noticed 
shall  fail  to  take  out  execution  and  put  it  into  the  sherifif's 
handfi  before  the  day  of  sale,  as  is  prescribed  in  the  19th  Eule 
of  Practice  adopted  by  the  Supreme  Court,  63  N.  C.  Kep.  669. 
Dougherty  having  failed  to  quicken  the  diligence  ot  Long  by 
the  notice  required  in  the  Rule,  there  is  error  in  the  order  di- 
recting the  application  of  the  fund  to  the  satisfaction  of  the 
execution  in  favor  of  Dougherty,  to  the  exclusion  of  the  judg- 
ment in  favor  of  Long. 

The  fund  should  be  applied  to  the  satisfaction  of  the  judg- 
ments in  the  order,  in  point  of  time,  in  which  they  are  entered 
on  the  docket. 

Let  this  be  certified. 

Per  Curiam.  Judgement  accordingly. 


J.  M.  HOWIE  V.  ROBERT  R.  REA. 

In  an  action  to  recover  the  stipulated  price  of  certain  castings,  the  d('- 
fendant  can  show  that  the  castings  were  not  such  as  he  contracted  for, 
and  were  not  suited  to  the  purposes  for  which  they  were  designed ; 
and  the  jury,  in  their  verdict,  ca^  allow  the  defendant  the  difference 
of  value  between  the  castings  delivered  and  those  contracted  for. 

In  such  case  the  defendant,  by  receiving  the  castings,  so  that  he  cannot 
return  them,  does  not  abandon  his  right  either  to  sue  for  a  breach  of 
contract,  or  to  insist,  in  his  defence,  on  a  redaction  of  the  prito 
agreed  to  be  paid. 

{Thomas  v,  Francis^  l2  Ired.  382,  cited  and  approved.) 

Civil  aotiok,  upon  an  alleged  contract,  tried  before  Mooi^e^ 
t/.,  at  the  Special  (July)  Term,  1873,  of  the  Superior  Court  of 
HsoKLBNBtrB0  coonty. 
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The  plaintiff,  for  himself,  testified  that  he  agreed  to  make  for 
defendant,  of  east  iron,  a  large  twelve-feet  driving  wheel  and 
arms  to  support  it,  and  also  a  three-feet  piuibn  to  work  into 
the  teeth  of  the  driving  wheel  and  be  driven  by  it,  and  other 
appendages  not  necessary  here  to  mention — the  whole  to  be 
used  in  the  construction  of  a  flouring  mill.  Plaintiff  also 
stated  that  he  was  to  be  paid  at  the  rates  of  5^  cents  per  pound 
for  the  ^ame.  That  he  made  the  arms  and  segments  of  the 
driving  wheel  and  delivered  them  to  the  defendant ;  but  that 
in  delivering  the  castings  to  the  wagons  that  called  for  them,  a 
mistake  was  made  in  the  delivery  of  the  proper  pinion,  and 
one  was  delivered  that  was  not  suited  to  or  intended  to  be  used 
or  connected  with  the  large  wheel.  That  he  had  never  delivered 
the  proper  pinion,  though  when  informed  by  the  defendant 
that  the  machinery  would  not  work,  and  that  that  part  of  it 
had  been  broken  in  trying  it,  he  offered  to  send  the  ri^t 
pinion  in  his  own  wagon ;  to  which  proposition  the  defendant 
returned  no  answer. 

Defendant  testified  that  in  the  month  of  June  he  contracted 
with  the  plaintiff  for  the  kind  of  eastings  stated  by  him,  but 
with  the  express  understanding  that  he  was  to  pay  for  the  same 
$250,  and  no  more;  that  within  a  month  or  so  after  making 
this  contract,  the  defendant  sold  his  real  estate  and  mill  site, 
for  which  the  machinery  was  intended,  to  a  Powder  Mill  Com- 
pany, which  agreed  to  receive  the  arms  and  wheels  contracted 
for  by  the  defendant.  That  he,  the  defendant,  lived  near  the 
place,  and  when  the  machinery  was  received  several  months 
afterwards  and  put  up,  it  would  not  operate,  and  on  the  trial 
several  parts  of  it  was  broken,  and  it  was  thrown  aside  as  useless. 
Afterwards  the  Powder  Mill  Company  put  up  a  wooden  circu- 
lar rim,  and  to  it  bolted  the' cast  iron  segments,  and  getting  a 
new  pinion,  worked  with  it.  Defendant  farther  stated,  that 
the  Powder  Mill  Company  received  the  machinery,  .and  never 
made  any  claim  upon  him  for  its  deficiencies,  and  had  paid  him 
for  it  when  at  the  time  of  the  purchase,  the  Company  paid  for 
the  mill  site  and  land.    Defendant  had  never  offered  to  return 
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the  machinery,  nor  asked  the  plaintiff  to  take  it  back,  or 
exchange  it. 

The  miU-wright  engaged  upon  the  work,  stated  that  ho  had 
accompanied  the  defendant  ^hen  he  contracted  wilh  the  plain- 
tiff, and  specifically  described  the  kind  and  size  of  wheels  and 
other  parts  wanted,  and  that  plaintiff  agreed  to  make  the  same 
for  $250.  That  after  the  defendant  sold  the  property,  he  con- 
tinued to  work  at  the  same  mill  for  the  Powder  Mill  Company ; 
that  he  received  the  castings  and  arms  and  pinions,  and  pro- 
ceeded to  put  them  up,  and  on  trial  found  that  they  had  not 
been  made  in  a  suitable  and  workmanlike  manner,  adapted  to 
the  end  for  which  they  were  made.  That  upon  trial,  not  gear- 
ing together  properly,  and  from  the  segments  having  sprung, 
or  being  in  a  twist,  several  parts  were  broken  apart  and  thrown 
aside,  and  wooden  gearing  substituted  in  their  place. 

Amongst  other  things,  at  tlie  request  of  the  plaintiff's  coun- 
pel,  the  Court  charged  the  jury  that  although  the  castings  had 
been  made  in  an  unworkmanlike  manner,  and  were  not  adapted 
to  the  purposes  designed,  yet  if  the  defendant  sold  them  and 
received  pay  for  them  before  any  part  had  been  delivered,  and 
the  Powder  Mill  Company  received  the  casthigs  and  made  no 
complaint  to  the  plaintiff  or  the  defendant  on  account  of  the 
defects,  then  the  plaintiff  should  recover  the  amount  eontraeted 
to  be  paid  therefor.     To  this  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  Eule  for  a 
new  trial,  granted  and  discharged.  Ju<lgment  and  appeal  by 
the  defendant. 

Gtcion  and  Jones  cfe  Johnston,  for  appellant. 
Vance  <&  Dowd,  contra. 

Bynum,  J.  1.  Formerly  it  was  the  practice  when  an  action 
was  brought  for  an  agreed  price  of  work  which  was  to  be  per- 
formed according  to  contract,  to  allow  the  plaintiff  to  recover 
the  stipulated  sum,  leaving  the  defendant  to  his  cross  action  for 
breach  of  the  contract ;  because  the  law  construed  the  contract 

36 
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as  not  importing  that  the  performance  of  every  portion  of  the 
work  should  be  a  condition  precedent  to  the  payment  of  the 
stipulated  price,  otherwise  the  least  deviation  would  deprive 
the  plaitititt*  of  the  whole  price,  and  therefore  the  defendant 
was  obliged  to  pay  the  price  and  recover  for  any  breach  of  con- 
tract on  the  other  side.  Such  seems  to  have  been  Jiis  Honor's 
view  iu  this  case,  for  in  effect  he  charged  the  jury  that  the  de 
fendaiit,  having  by  his  acts  accepted  the  work  without  com- 
plaint, was  obliged  to  pay  the  contract  price,  although  it  was 
done  in  an  unworkmanlike  manner.  ^  .  y 

2.  But  after  the  case  of  Ba\itn  v.  jBt/^,  ^East.  479,  a 
new  departure  in  the  practice  began,  and  being  attended  with 
great  convenience,  has  since  been  generally  followed.  The  de- 
fendant was  permitted  to  show  that  the  work,  in  consequence 
of  the  non  performance  of  the  contract,  was  diminished  in 
value,  and  the  rule  was  established  that  it  was  competent  for 
the  defendant  not  to  set  oiF  by  a  procedure,  in  the  nature  of  a 
cross  action,  the  amount  of  damages  which  he  had  sustained  by 
a  breach  of  the  contract,  but  simply  to  defend  himself  by  show- 
ing how  much  less  the  subject  matter  of  the  action  was  worth 
by  reason  of  the  breach  of  the  contract,  and  to  the  extent  that 
he  oVttained  an  abatement  of  the  price  he  was  considered  as 
having  received  8ati>faetion  for  the  breach  of  contract,  and  to 
that  extent,  but  no  niore,  he  was  precluded  from  recovery  in 
another  action.  So  it  became  established,  1st,  that  the  buyer 
might  set  up  the  objective  quality  of  the  work  in  diminntioo 
of  the  price  ;  and  2d,  that  he  might  bring  a  cross  action  if  he 
desired  to  claim  special  or  eonsec^uential  damages,  which  latter 
action  was  not  barred  by  reason  of  his  having  obtained  a 
diminution  of  the  price  in  a  previous  action  brottgkt  by  the 
vendor. 

3.  The  third  and  last  improvement  in  pleading  and  pvactice,. 
is  that  introduced  by  C.  C.  P.,  sees.  100  and  101,  wherein  the 
defendant  may  not  only  set  up  the  defence  of  a  defect  in  the 
quality  of  his  purchase  and  redace  the  judgment  by  the  amonnt 
of  the  difference  in  value  of  the  article  as  contracted  for  and 
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as  received,  but  he  also  has  the  benefit  of  the  cross  taction,  and 
can,  by  counter  claim,  obtain  affirmative  relief  to  the  extent  of 
any  special  or  consequential  damage  sustained. 

Numerous  cases  establish  the  foregoing  propositions.     In 
Poulton  V.  Lattimore^  9  B.  &  C.  239,  the  buyer's  defence  in 
an  action  lor  the  price  was  snccessful  for  the  whole  amount  of 
the  price.     The  vendor  sued  to  recover  the  price  of  seed,  war- 
ranted to  be  good  growing  seed,  which  the  purchaser  had  sold 
to  two  other  persons,  who  proved  that  the  seed  was  worthless, 
and  that  they  neither  had  paid  or  would  pay  for  it.     And  it. 
was  further  held  in  the  same  case,  that  the  buyer  might  insist: 
on  his  defence  without  returning  or  oflering  to  return  the  seed^ 
and  might  even  sustain  a  direct  action  for  damages  against  the 
vend«>r  without  previous  notice.    In  MondeU  v.  jStedytM.  & 
W.  858,  a  leading  case,  it  is  held  that  although  the  buyer,  by 
his  acceptance  of  the  article,  has  the  title  indefeasibly  vested- 
in  him  so  tliat  he  cannot  retnrn  it,  yet  that  does  not  constitute- 
an  aband«>nment  of  his  remedy  by  cross  action,  or  his  right  to 
insist  in  defence  on  the  reduction  of  the  price.     And  in  Dengle 
V.  Hare,  7  C.  &  B.  (N.  S.)  145,  the  Court  went  farther  and 
held  that  the  jury  had  properly  allowed  the  purchaser  the- 
diflTerence  of  value  between  the  article  delivered  and  the  article 
as  warranted  ;  and  in  Jones  v.  Just,  3  Q.  B.  197,  the  buyer  re- 
covered as  damages  £750,  although  by  reason  of  a  rise  in  the 
market  he  sold  the  inferior  article  for  about  as  much  as  he 
originally  gave  for  it.     In  JiandaU  v.  Raper^  27  Q.  B.  266,  it 
was  held  that  the  buyer  could  recover  all  the  damages  he 
wonld  be  liable  for  to  his  sub-vendees,  although   the  plaintiff' 
bad  not  paid  the  claims  of  the  sub-vendees,  because  the  buyer 
was  liable  over,  and  therefore  these  damages  were  the  neces- 
sary consequence  of  the  breach  of  contract  by  the  original 
vendor. 

In  our  case  the  defendant,  by  his  conduct,  accepted  the  ma- 
chinery and  made  it  his  own,  and  he  is  liable  for  the  value  of 
the  work  as  done  and  delivered.  The  rule  for  as^rtaining  the 
amonnt  due,  is  ^^  if  the  work  contracted  tor  is^^ worth  the  somi. 
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agreed,  what  is  it  worth  as  done  ?"    Farwcv  v.  FranciSy  12 
Ired.  282 ;  Benjamin  on  Sales,  572-3. 

As  the  plaintiff  appears  to  be  entitled  to  recover  something 
under  onr  liberal  system  of  pleading,  wo  cannot  allow  the  mo- 
tion to  dismiss  because  of  the  variance  between  the  allegation 
and  proof,  but  suggest  that  the  plaintiff  amend  his  complaint 
£0  as  to  conform  Ui  his  proof. 

Pee  Gubiajc.  Venire  de  novo. 


.J.  N.  UZZLE  r.  THE  CO:VBnSSIONERS  OF  FRANKLIN  COUNTY. 

Wliere  a  plaintiff  holds  a  del>t  against  a  coauty,  contracted  since  tbe 
adoj)tion  of  the  Constitution  for  the  ordinary  and  necessary  expenses 
of  the  county,  and  where  tlie  county  has  the  means  to  pay  the  debt, 
such  plaintiff  is  entitled  to  a  peremptory  mandamus^  and  it  was  error 
in  the  Court  below  to  refuse  it. 

{Street  v.  Commissioners  of  Craven;  Horton  v.  Commi^ion/rs  of  Jone*: 
Edtcards  v.  Commimoners  of  Wilkes^  at  this  term ;  and  Pegrasn  v.  Com- 
mimomrs  of  Cleaneland^  64  N,  C.  Rep.  557,  cited  and  approved.) 

Civil  action,  tried  before  Waits^ «/.,  at  the  Fall  Term,  1873, 
of  the  Superior  Court  of  Franklin  county,  upon  the  following 
agreed  state  of  facte. 

1.  That  the  debt  sued  for  by  the  plaintiff,  the  amount  of 
which  io  fixed  by  the  judgment  in  this  action,  towit;  $2138.61, 
was  for  the  necessary  and  ordinary  expenses  of  the  county 
government. 

2.  That  the  tax  levied  by  the  State  is  twenty  cents  on  the 
oue  hundred  dollars  worth  of  property,  and  that  the  defendants 
have  levied  a  tax  for  county  purposes  of  forty  cents  on  the  one 
hundred  of  property,  or  double  the  amount  of  the  State  tax. 

3.  That  the  current  expenses  of  the  county  government  for 
;the  year  amount  to  about  six  thousand  dollars ;  that  the  taxes 

assessed  and  levied  on  the  property  of  the  county  for  county 
ipnrposesi  amount  to  about  eleven  thousand  dollars. 
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4.  That  the  sheriff  of  the  county,  acting  with  the  approval 
and  authority  of  the  defendants,  is  receiving  county  scrip  in 
payment  of  these  taxes. 

5.  That  the  county  of  Franklin  was  indebted  in  the  sum  of 
at  least  $15,000  at  the  time  of  the  adoption  of  the  State  Con- 
stitution ;  that  since  that  time  $10,000  of  this  debt  has  been 
paid  out  of  the  county  taxes. 

A  special  tax  of  about  $6,000  was  levied  in  1869. 

Upon  the  foregoing  state  of  facts,  his  Honor  refused  the  per- 
emptory mandafmcs  asked  lor  by  the  plaintiff,  whereupon  the 
plaintiff  appealed. 

Cooke  c&  Spencer  and  Merrimon  cfe  A^he^  for  plaintiff. 
.    David  and  Battle  cfe  Son^  contra. 

Reade,  J.  There  was  error  in  refusing  the  mandaifnus. 
The  case  shows  that  the  defendants  have  ample  means  with 
which  to  pay  the  plaintiff's  debt.  The  current  expenses  of  the 
county  are  $6,000.  The  tax  list  will  raise  $11,000,  which 
leaves  a  surplus  of  $5,000.  Why  may  not  that  pay  the  debt? 
We  infer  from  what  is  stated  (it  is  not  plainly  stated)  that  this 
surplus  is  applied  towards  the  payment  of  the  ante  war  county 
debt.  There  is  no  necessity  for  this ;  because,  although  that 
debt  has  to  be  paid,  yet  a  tax  to  pay  that  debt  may  bo  levied 
without  regard  to  equation  or  limitation.  And  that  would 
leave  the  surplus  of  the  present  tax  to  be  applied  to  the  plain- 
tiff's debt. 

The  questions  involved  have  been  considered  and  decided  in 
several  cases  at  this  term,  and  need  not  be  further  elaborated. 
Street  v.  Commas  of  Craven  ^  Ilorion  v.  ComrrCra  of  Jones  ; 
Edwards  v.  CommWs  of  Wilkes.  And  see  Pegram  v.  ComnCrs 
of  Cleaveland,  64  N.  C.  R.  557. 

This  will  be  certified  to  the  end  that  a  peremptory  man- 
damus may  issue,  &c. 

Per  Curiam.  Judgment  reversed. 


566  IN  THE  SUPREME  COURT. 


Brbm  and  Meaks  v,  Jamxebon. 


THOMAS  11.  BREM  and  JOHN  8.  MEANS  v.  THOMAS  JAMIESON. 

Where  an  execution,  issued  from  the  Courty  Court  in  1861,  and  regular- 
ly thereafter  until  the  Spring  Term,  1867,  of  the  Superior  Court,  to 
which  Court  it  was  transferred  under  the  brdinance  of  the  23d  of 
June,  1866,  but  no  motion  made  at  said  Spring  Term,  1867,  to  docket 
it  in  the  Superior  Court,  and  the  same  was  not  re-issued  until  Decem- 
ber (S{)ecial)  Term,  1867,  such  execution  lost  its  lien  on  the  land  levied 
upon,  and  a  sale  of  the  land  by  virtue  thereof,  conveyed  no  title. 

Whcr^  the  name  of  one  or  more  of  the  defendants  is  omitted  in  an  nUa.* 
ey  'rv^^on,  regularly  issued  before  that  time  and  levied  on  the  land  of 
siu-ii  defendant,  the  omission  is  fatal,  and  a  sale  of  the  land  under 
such  execution  is  invalid. 

C  vTi,  ^  rroN,  for  the  recovery  of  the  possession  < if  land, 
trie-  Im  tnic  Moore^  «/.,  at  a  Special  (July)  Term,  1878,  of  the 
guy  tiur  (  ..art  of  Meoklekburg. 

O  I    lu'  r  ial  below,  the  jury  found  the  followirtir  facts: 

A'  a  (Jnmt  of  Fleas  and  Quarter  SessicmR  of  Mecklenburg 

eoui  '\.  Ih' ^1  in   April,  1861,  the  plaintiff   rec«»v<re(i  a  judg- 

mcT      in   :♦•.   action  of  debt,  against  J.   C.    AlHriuuliy,  R.  F. 

Bly  fif  .,»  A  Wm.  Means,  for  $291,15,  of  which  J?2r»()  wasprin- 

E\» cnii  s  thereon  were  regularly  issued  and  n*  urmd  from 
terui  tn  t  III,  until  the  County  Court  held  for  said  count}',  on 
the  4rl»  M-  day  of  October,  186C.  The  laj-t  («mnty  Court, 
held  <'ij  Hit  4th  Monday  of  October,  1800,  exemi ion  ishued 
froni  <  >rf«  1.  r  Term.  1865,  returnable  to  October  Term,  1866. 
On  li  •  ii  day  ol  November,  1866,  at  the  nqnestof  the 
plai      i  anscrijit  of  the  case  was  returned  to  ihe  Superior 

Cor  .  u  »  i  all  the  executions  issued  from  niid  (\»iinty  Court, 
and  M  '  vas  issued  to,and  served  upon  the  il-  '  :  dant,  J.  C. 
Abcr  !  a        in  said  execution,  as  foHows: 
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"State  of  Noeth  Carolina, 
To  the  Sheriff^  <jf  Jilecklenhurg  County : 

Yon  are  hereby  commanded  to  uaake  known  to  J.  C.  Abor- 
nathy,  R.  F.  Blythe  and  Wm.  Means,  that  agreeably  to  an  order 
-of  the  State  Convention,  I  have  transmitted  to  the  Superior 
Court,  a  judgment  obtained  in  tlie  County  Court,  against  them 
in  favor  of  Thomas  H.  Brem. 

Witness,  "Wm.  Howell^  Clerk  of  our  eaiJ  Court,  at  office, 
the  2d  Monday  in  January,  1&67.     Issued  8th  February,  1867. 


y 


This  was  returned  to  the  Superior  Court,  endorsed  **  executed 
March  ^9th,  1867." 

At  Spring  Term,  1867^  of  the  Superior  Court,  the  case  is 
etated  on  the  trial  -docket  as  No.  355 ;  at  Fall  Term,  as  No« 
299,  and  marked  continued.  At  the  Special  Term  of  said 
Court  in  December,  it  is  stated  as  No,  299,  and  the  following 
entry  appears:  "Judgment  of  the  County  Court  confirmed 
as  of  this  Term."  From  this  Term  an  execution  from  the 
Superior  Court  issued  on  the  29th  day  of  January,  1868,  tested 
the  2d  Monday  in  December,  1867,  stating  that  judgment  was 
rendered  December  9th,  1897,  which  was  returned  not  collected. 
Another  J?,  fa,^  issued  from  said  Court,  the  11th  June,  1868, 
tested  as  of  the  9th  Monday  after  the  4th  Monday  in  February, 

1868,  returnable  to  Fall  Term,  1868.  In  aaid  last  execution, 
only  tlie  name  of  J.  C.  Abernathy  is  inserted,  the  names  of  the 
other  defendants,  Blythe  and  Means,  being  omitted.     Another 

J?.ya.,  issued  alter  the  Fall  Teim,  on  tlie  12th  day  of  January, 

1869,  against  all  the  defendants,  returnable  to  tlie  next  tfupe- 
rior  Court.  On  this,  the  sheriff  endorsed  a  levy  on  the  lands, 
the  subject  o^'  this  controversy,  as  tlie  property  of  the  defend- 
ant. Means,  said  endorsement  dated  January  17th,  1869,  and 
the  same  was  returned  to  Spring  Term,  1869. 

On  the  23th  of  June,  1869,  a  ven.  ex.j  issued  to  sell  tlie 
lands  levied  on,  and  the  same  was  returned  not  collected.  At 
Fall  Term,  1869,  another  ven.  «r.,  issued  returnable  to  Spring 
Term,   1870L     Tiiis  was  not  collected,  as  was  a  similar  oine 
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Tssned  to  the  Fall  Term.  At  tluB  term  another  van.  ex.  issued, 
nnder  which  the  sheriif  sold  the  land  levied  on,  and  the  plaiD- 
tiifs,  Thomas  H.  Brem  and  John  8.  Means,  purchased  it. 

The  jury  also  find  tliat  the  sheriff  executed  a  deed  to  the 
plaintifife,  in  fee  for  the  land.  That  "Wm.  Means  conveyed  the 
same  to  W.  F.  Davidson,  on  the  22d  January,  1867,  putting 
him  in  possession  ;  and  that  Davidson  conveyed  said  lands  to 
Smith  and  McCormick,  who  placed  the  defendant,  Jamieson  in 
possession,  who  is  now  holding  the  same  adversely  to  the  plain- 
tiffs. 

The  j,ury  also  find  that  the  rents  and  profits  of  the  land, 
from  the  date  of  the  plaintiffs'  deed  to  the  time  of  the  trial,  18 
$125.  But  whether  or  not,  upon  the  whole  matter  aforesaid, 
the  defendant,  Jamieson  is  guilty  of  unlawfully  withholding  the 
possession  of  the  premises  from  the  plaintiffs,  the  furors  are 
wholly  ignorant,  and  therefore  pray  the  advice  of  the  Court. 
And  if  upon  the  whole  matter  aforesaid,  k  shall  seem  to  the 
Court  that  the  defendant,  Jamieson  is  guMty  of  unlawfully 
withholding  the  possession  of  the  said  premises  from  the  plain* 
tiffis,  then  the  jury  so  find  him,  and  assess  the  plaintiffs'  daa> 
ages  at  $125.  But  if  iipon  the  whole  matter,  it  shall  seem  to 
the  Court  that  the  said  Jamieson  is  not  guilty  of  unlawful  with- 
holding the  possession  of  said  premises,  then  the  jury  find 
him  not  guilty. 

The  Court  being  of  opinion  with  the  defendant,  gave  judg- 
ment that  he  go  without  day,  and  that  he  recover  his  costs 
against  the  plaintiff. 

From  this  judgment,  the  plaintiffs  appealed. 

Guion,  for  appellants. 

Vamce  and  BurweU  and  MeCorlcU  dh  Bailey^  contra. 

Settle,  J.  It  was  incumbent  on  the  plaintiffs  to  maintain 
that  the  lien  on  the  lands  of  William  Means,  acquired  by  the 
judgment,  in  1861,  had  been  preserved  by  regular  and  succes- 
sive executions,  until  the  sale  of  the  land  in  1871.    This  be 
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has  failed  to  do.  There  are  two  links  wanting  in  the  plain- 
tiflTb  chain  of  title,  the  absence  of  which  renders  it  worthJess: 

let.  The  gap  in  the  executions  from  Spring  Term,  1867, 
until  the  Special  Term  in  December,  of  the  same  year : 

2d.  The  name  of  William  Means  was  omitted  from  the  exe- 
cution which  issued  from  Spring  Term,  1868,  returnable  to 
Fall  Term,  1868. 

The  ordinance  of  the  Convention  of  June  23,  1866,  pro- 
vided foi'  the  transfer  of  all  actions  of  debt,  covenant,  assump- 
sumpsit  and  account,  frpm  the  County  Courts  to  the  Spring 
Terms,  1867,  of  the  Superior  Courts,  and  declared  that  ^^  at 
the  Spring  Terms  aforesaid^  the  Court  shally  on  motion^  order 
the  said  judgments  to  be  entered  on  the  minute  dockets,  pro- 
vided the  same  were  not  dormant  when  transmitted  from 
the  Conuty  Courts ;  a!id  on  such  entries  being  made,  the  said 
judgments  shall  be  taken  and  held  to  be  judgments  of  the  Su- 
perior Courts,  and  writs  oi  fieri  facias  and  venditioni  ex- 
ponas may  issue,  as  provided  in  section  ten  ot  this  ordinance, 
following  the  writs  transmitted  from  the  county  courts,  and 
preserving  the  liens,  as  if  issued  by  the  same  Court.  Section 
10  provides  that  no  writs  xyi  fi,  fa.  or  van.  ex,  on  judgments 
in  debt,  &c.,  shall  issue  from  Spring  Term,  1867,  without  per- 
mission of  the  Court. 

The  learned  counsel  for  the  plaintiffs  attempted  to  bridge 
over  the  first  chasm,  by  showing  that  in  obedience  to  the  ordi- 
nance, the  plaintiffs  had  caused  a  transcript  of  the  case  to  be 
returned  to  the  Spring  Term,  1867,  of  the  Superior  Court  for 
Mecklenburg  county,  with  all  the  fi.  fa^,  that  had  been  issued 
on  the  judgment  since  1871,  and  that  they  had  pursued  the 
regular  course  prescribed  by  law  from  1861  to  Spring  Term, 
1867  ;  and  he  says,  that  inasmuch  as  the  docket  was  crowded 
at  Spring  Term,  1867,  by  the  transfer  of  business  from  the 
county  to  the  Superior  Court,  he  could  not  get  the  ear  of  the 
Court  to  move  that  his  judgment  be  entered  on' the  minute 
docket,  and  that  he  have  execution  thereon,  as  prescribed  by 
the  ordinance ;  and  he  insists,  that  as  he  made  the  motion  as 
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soon  as  he  conld  get  the  ear  of  the  Court,  he  ought  not  to  be 
prejudiced  by  the  delay. 

It  is  true  that  the  act  of  the  law  shall  prejudice  no  one.. 
But  it  does  not  appear  that  the  plaintiffs  endeavored  to  get  the 
ear  of  the  Court.  Such  motions  were  generally  allowed  as  a 
matter  of  course,  and  the  plaintiffs  should  have  alleged  and 
shown  that  they  endeavored  to  take  action  at  Spring  Term, 
1867,  in  order  to  place  them  nnder  the  maxim,  vigilaiitihus 
nen  dormipnfibus  jura  suhvefdunt. 

Although  they  appear  to  have  been  vigilant  from  1861  to 
1867,  yet  we  need  not  cite  authority  to  show  that  the  gap  in 
the  executions  from  Spring  Term,  1867,  until  the  Special  Term 
in  December,  of  the  same  year,  destroyed  the  lien  theretofore 
existing. 

If,  however,  we  were  to  yield  to  the  forcible  argument  of 
the  plaintiti''8  counsel,  and  pass  by  this  objection,  we  would  be 
immediately  confronted  by  the  insuperable  defect  in  the  execu- 
tion which  issued  from  Spring  Term,  1868,  returnable  to  Fall 
Term,  1868. 

There  were  three  defendants  in  the  judgment,  to-wit :  J.  C. 
Abernathy,  R.  F.  Blythe  and  William  Means,  and  all  the  exe- 
cutions hud  gone  against  them  all,  until  Spring  Term,  1868, 
when  the  execution  was  issued  against  Abernathy  alone,  omit- 
ting: the  name  of  Blvthe  and  also  the  name  of  Means,  the 
owner  of  the  land  in  controversy.  This  defect  was  also  suffi- 
cient to  destroy  the  lien  on  the  land  of  Means,  and  to  break 
the  chain  by  which  the  plaintifis  claim  title. 

The  Judgment  of  the  Superior  Court  is  affirmed. 

Pee  Curiam.  Judgment  affirmed. 
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H.    S.    EDWARDS    v.    THE     BOARD    OF    COH  IISSIONERS    of 

WILKES  COUNTY. 

In  an  action  agninst  the  Board  of  Commissioners  of  one  county,  brought 
to  the  Superior  Court  of  an  adjoining  county,   objection  to  the  venwi 
must  be  taken  in  that  Court;  otherwise,  the  objection  will  beconsid 
ered  as  waived. 

A  creditor  of  a  county  cannot  be  compelled  either  by  the  Legislature  or 
by  the  Board  of  Commissioners  to  "bond"  his  debt  and  wait  five 
years  for  its  ultimate  satisfaction;  such  creditor  is  entitled  to  a 
peremptory  w^nrlrjuff^. 

{Johnsan  v.  Commissioners  of  Cleatdandj  67  N,  C,  Hep.  101 ;  Sedherry  v. 
Commissioners  of  Chatham,  66  N.  C.  Rep,  486,  cited  and  approved.) 

Motion  for  a  peremptory  mandamus^  hoard  before  Mitchell, 
t/.,  at  Fall  Term,  1S73,  of  the  Superior  Court  of  Alleghany 
county. 

The  plaintiff  had  obtained  a  judgment  M^aiiist  the  defend- 
ants for  $1,643.93,  and  issued  a  notice  to  ^h;.w  cause  why  a 
mandamus  Hhoulii  not  issue  tothedefendartts,  ct»mpelling  the 
Board  to  levy  taxes,  &c.  Upon  the  return  of  the  notice  the 
defendants  answered,  which  his  Honor,  hohiina  to  be  insufficient, 
ordered  a  peremptory  mandamvs  to  issue,  from  which  order 
defendants  appealed. 

FurcheSy  for  appellants. 
Folk  i&  Annjield^  contra. 

Reade,  J.  The  objection  to  the  jurisdictini,  that  the  action 
vas  brought  in  the  county  of  Alleghany,  where  the  plaintiff 
resides,  instead  of  in  Wilkes,  where  thedoUndantg  reside,  and 
of  which  latter  county  they  are  the  Board  of  ^C(»mmissioners, 
would  have  bten  fatal,  if  it  had  been  taken  in  apt  time.  It 
was  not  taken  belnw,  but  was  taken  for  the  lirst  time  in  this 
Court.  And,  although  it  is  true  that  the  i'bjection  that  the 
CJourt  has  not  jnribdiction  of  the  subject  matter  may  be  taken 
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at  any  time,  yet  it  is  otherwise  when  the  Court  has  jurisdiction 
of  the  subject  matter,  but  the  venue  is  wrong.  The  objection 
to  the  venue  may  be  waived,  and  if  not  taken  below  it  is  to  be 
taken  as  waived,  and  cannot  be  taken  here.  Leach  v.  IF.  N. 
C,  JR.  li.  Go,^  p.  486 ;  Alexander  v.  Commissioners  of  Mo 
Dmjoell  Co.,  p.  331. 

We  agree  with  his  Honor,  that  the  defendants'  return  sets 
up  no  sufficient  excuse  for  not  paying  the  plaintiff  his  debt, 
and  that  a  peremptory  mandamus  should  issue.  We  are  not 
informed  whether  the  debt  existed  before  the  adoption  of  the 
Constitution  or  has  been  contracted  since.  And  we  see  nothing 
in  the  case  to  make  the  enquiry  important.  The  plaintiff's  debt 
was  in  existence  at  the  time  when  the  Legislature  passed  the 
act  requiring  the  debts  of  the  county  to  be  bonded,  and  di- 
recting a  tax  levy  to  pay  the  interest  and  one-fifth  of  the  prin- 
cipal annually,  and  forbidding  any  other  tax,  upon  which  act 
the  defendants  rely,  saying  that  they  had  levied  the  tax  to  pay 
one-fifth,  &c.,  and  refused  to  levy  any  other  tax.  It  may  be 
considerate  and  prudent  in  the  defendants  not  to  oppress  the 
people  with  a  levy  of  taxes  to  pay  oM  the  debts  of  the  county 
in  one  year,  but  still,  a  creditor  of  the  county  can  hit  be  com- 
pelled, either  by  the  Legislature  or  by  the  Board  of  Commis- 
sioners, to  "  bond  "  his  debt  and  wait  five  years  for  its  ultimate 
satisfaction.  Some  indulgence,  it  is  true,  must  be  allowed  in 
order  to  enable  the  Board,  through  the  usual  machinery,  to 
provide  the  funds,  just  as  an  individual  is  indulged  until  the 
machinery  of  the  Courts  can  operate,  which  is  supposed  to  be 
sufticient  to  give  him  reasonable  time  to  provide  funds  to  meet 
a  debt.  But  levying  taxes  is  not  the  only  way  which  the  de- 
fendants have  to  n  eet  the  plaintiff's  debt.  A  liberal  construc- 
tion of  the  statute  upon  which  they  rely  enables  them  not  onlj 
to  give  a  creditor  a  bond  for  his  debt  if  he  will  take  it  and  in- 
dulge the  county,  but  if  he  will  not  take  it,  then  to  raise  money 
by  the  issue  of  bonds,  and  with  the  money  so  raised  to  pay  off 
the  debt.    Johnson  v.  Commissioners  of  Cleaveland,  67  N.  C. 
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R.  101 ;  Ledhury  v.  Commissioners  of  Chatham^  66  N.  C, 
R.  486. 

There  is  no  error-  This  will  be  certified. 

Per  Curiam.  Judgment  aflSrmed. 


W,  J.  HAYES,  Adm'r,,  &c,  t>,  R,  F.  and  J,  R  DAVIDSON  and  others. 

If  a  pluintLff  has,  by  his  promise  to  compromise  and  take  less  than  the 
whole  of  his  demand,  induced  any  otlier  creditor  to  accept  a  compt)- 
sition  and  discharge  the  defendant  from  further  liability,  he  cannot 
afterwards  enforce  his  claim,  since  it  would  ])e  a  fraud  upon  tliat 
creditor. 

An  agreement  to  accept  a  less  sum,  does  not  bar  a  demand  for  a  greater, 
when  there  is  no  other  consideration, 

(McKenzU  v.  Culbreth,  66  N.  C,  Rep,  534 ;  Bryan  v,  F<?y,  69  N.  C.  Rep. 
45,  cited  and  approved.) 

• 

Civil  action,  to  recover  the  amount  of  a  single  bill,  tried 
before  Moore^  e/".,  at  the  Special  (July)  Term,  1878,  of  Meck- 
LENBURQ  Superior  Court. 

The  complaint  alleges  that  the  defeudants,  the  Davidsoris, 
signed  and  delivered  to  Wm.  Johnston,  the  guardian  of  the 
plaintiflPs  intestate,  the  bill  sued  upon  ;  that  afterwards,  the 
said  defendants  executed  a  deed  in  trust  to  secure  their  cred- 
itors, under  which  their  property  was  sold  and  all  their  cred- 
itors paid,  with  the  exception  of  the  plaintiff,  and  that  from  the 
proceeds  of  such  sale  after  the  payment  of  the  other  creditors, 
thej  have  funds  more  than  suflScient  to  pay  his,  the  plaintiff's, 
claim. 

It  is  further  alleged,  that  of  this  trust  fund,  the  Davidsonp, 
or  their  trustee  assigned  to  the  other  defendant  a  note  in  paj-- 
mcnt  of  a  debt  not  secured  by  the  deed  in  trust. 
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The  answers  of  the  defendants  admit  the  material  allegations 
contained  in  the  complaint,  and  rely  for  a  defense,  that  other 
creditors  secured  in  the  deed,  compromised  their  claims  and 
took  lees  than  thv  claims  called  for,  and  that  the  plaintiff  prom- 
fsed  to  compromise  his,  which  he  afterwards  refused  to  do. 
That  without  sucli  compromise,  the  funds  arlblu^  from  the  sale 
of  the  property  c«»nveyed  in  the  deed,  would  not  have  been 
suflBcient  to  pay  the  debts. 

The  plaintiff*  duuiurred  to  the  answers  of  the  defendants  for 
insufficiency,  &<•.,  mid  the  Court  sustained  tiie  demurrer,  giv- 
ing the  plaintiff*  judgment  for  the  whole  amount  he  claimed. 

Defendants  appealed. 

jff.  Bar^vlnger,  and  Vance  i&  Dawd,  for  appellants. 
Jones  cfe  Johnston,  contra.  . 

Settle,  J.  This  case  is  before  us  by  appeul  from  the  ruling 
of  hie  Honor,  su^ttining  the  demurrer  to  the  answers  of  the 
defendants. 

The  anpwor  of  the  Davidsons  admits  scvoral  allegations  of 
the  complaint ;  and  amongst  others  tlie  6th,  to  wit:  "that 
after  the  diecharut,'  of  all  the  other  debts  specified  in  the  said 
deed,  there  rem  nned  in  the  hands  of  the  said  trustees  a  fund — 
the  proceeds  ot  the  property  conveyed  by  said  deed,  amply 
sufficient  to  pay  and  discharge  the  debt  due  to  the  plaintiff  as 
administrator." 

But  they  allege  that  the  plaintiff  had  agreed  with  them  (the 
trustees)  "  to  compromise  his  debt  on  as  favorable  terms  as  any 
of  the  other  creditors  would  compromise  upon." 

If  the  plaintiff  had  by  his  promise  to  compromise  and  take 
less  than  the  whole  of  his  demand,  induced  any  other  creditor 
to  accept  a  composition  and  discharge  the  defendants  from 
further  liability,  lie  could  not  afterwards  enforce  his  claim, 
since  it  would  be  a  fraud  upon  that  creditor.  Wood  v.  Bob- 
ertSy  2  Starke's  Rep.,  417.  But  the  acceptance,  or  the  agree- 
ment to  accept  of  a  less  sum,  does  not  bar  a  demand  for  a 


JANUARY  TERM,  1874.  575 


H\YE8,  Adm'n  &c  r.  Davidso!?  et  ah 


greater,  when  there  is  no  other  consideration.  McKenzie  v. 
(Mbreth,  66  N.  C,  534 ;  Bryan  v.  Foy,  69  N.  C.  45. 

And,  in  our  case,  it  does  not  appear  that  the  other  creditors 
aQted  in  concert  with  the  plaintiff,  and  released  any  portion  of 
their  debts  in  consequence  of  his  promise  to  do  so,  nor  does  it 
appear  that  they  were  prejudiced  or  surprised  by  the  refusal 
of  the  plaintiff  to  accept  less  than  his  whole  debt. 

The  trustees  seem  to  have  approached  each  creditor  sepa- 
rately, and  to  have  compromised  with  each,  upon  such  terms 
as  thev  could  obtain.  And  each  creditor  seems  to  have  acted 
on  his  own  judgment  and  sympathies,  independently  of  what 
the  others  miglit  do. 

The  promise  being  unsupported  by  a  consideration,  is  not 
obligatory ;  and  the  plaintiff,  whether  from  caprice  or  any 
other  motive  was  at  liberty  to  refuse  taking  less  than  his  whole 
demand. 

But  as  the  defendant,  Barringer,  is  only  liable  secondarily, 
(having  acquired  a  portion  of  the  trust  fund  with  notice,)  the 
judgment  of  the  Superior  Court  must  be  modified,  so  as  to 
hold  him  liable  for  only  such  portion  of  the  debt,  if  any,  as 
cannot  be  made  out  of  the  trustees. 

Let  judgment  be  entered  here,  in  accordance  with  this 
opinion. 

Per  Curiajm.  Judgment  accordingly. 


\ 
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JOHN  WALKER,  Ex'r.  of  AIATHEW  WALLACE  r .   J.   B.   JOHN- 
STON and  wife  and  others. 

When  a  legacy  is  given  to  a  class as  to  the  children  of  A with 

no  preceding  estate,  such  only  as  can  answer  to  the  call  at  the  death 
of  the  testator,  can  take,  for  the  ownershp  is  then  to  be  fixed,  and  the 
estate  must  devolve  upon  those  who  answer  the  description. 

When,  however,  there  is  a  preceding  life  estate,  so  that  the  ownership 
is  filled  for  tlie  time,  and  there  is  no  absolute  necessity  to  make  a 
peremtory  call  for  the  takers  of  the  ultimate  estate,  the  matter  is  left 
open  until  the  determination  of  the  life  estate,  with  a  view  of  taking 
in  as  many  objects  of  the  testator's  bounty  as  come  within  the  de- 
scription and  can  answer  to  the  call  when  it  is  necessary  for  the  owner- 
ship to  devolve  and  be  fixed. 

A  legacy  to  A,  who  was  nuJUm  JilUus^  and  who  died  intestate  without 
children,  does  not  go  to  the  brothers  and  sisters  of  his  mother,  but 
escheats  to  the  University. 

Special  proceeding,  before  the  Court  of  Probate  of  Meck- 
lenburg count}-,  to  obtain  a  construction  of  a  will,  from  whence 
it  was  removed  to  the  Superior  Court,  where  the  case  was 
heard  before  Logan ^  J".,  at  Fall  Term,  ISTIJ. 

Matthew  Wallace,  tlie  plaintiff's  testator,  died  in  1831,  leav- 
ing a  will,  of  which  the  following  are  the  clauses  upon  which 
a  construction  is  asked  : 

"  3.  I  will  and  bequeath  to  mj  sister  Catherine,  all  that  body 
of  land  on  which  I  now  live,  which  is  held  by  three  several 
titles,  adjoining  the  lands  of  Matthew  B.  Wallace  and  that  of 
the  estate  of  Alfred  Wallace,  deceased,  Matthew  Wallace  and 
Wilson  Wallace.  I  also  bequeath  to  the  same,  another  tract 
known  as  the  Allen  tract,  adjoining  the  lands  of  Wm.  Wallace, 
the  old  Fox  place  and  the  Stone  House  Lucky  place.  1  also 
will  the  same  sister  my  plantation  which  I  purchased  from 
John  Wilson,  adjoining,  cfec,  and  any  lot  of  land  belonging  to 
me  not  herein  mentioned — the  whole  of  which  land  I  allow 
my  sister  Catherine  to  have  for  her  own  use  and  benefit  during 
her  natural  life  time,  and  then  to  be  disposed  of  as  hereinafter 
provided  for." 
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By  the  sixth  claaee  of  bis  will,  the  said  testator  directed  as 
follows : 

"  It  is  further  my  will  and  desire,  that  at  the  death  of  my 
sister  Catherine,  all  the  land  and  negroes  herein  bequeathed  to 
my  sister  Catherine,  with  their  increase,  be  sold  on  a  credit  of 
twelve  months,  and  the  proceeds  of  snch  sale  to  be  divided  as 
follows,  viz :  To  my  brother,  John  Wallace,  one-fourth,  if 
living ;  if  not,  to  his  children  ;  one-fonrth  to  James  Wallace, 
sister  Janets  son ;  one-fourth  to  my  brother  Wra.  Wallace's 
children  equally ;  and  one-fonrth  to  my  sister  Mary  Wallace's 
children  equally." 

Catherine  Wallace  died  in  1870,  and  the  lands  were  sold  by 
plaintiflT  as  directed,  the  proceeds  being  in  the  bands  of  plain- 
tifi'  ready  for  distribution. 

John  Wallace,  the  brother  above  mentioned,  survived  the 
testator,  but  died  in  the  life  time  of  Catherine.  Jane,  the  wife 
of  the  defendant,  J.  B.  Johnston,  and  others,  are  the  children 
of  the  said  John.  The  defendant,  John  R.  Wallace,  is  a  eon 
of  Matthew  A  ,  deceased,  who  was  also  a  son  of  the  said  John, 
and  who  survived  his  father,  but  died  in  the  life  time  of  Cath- 
€rioe.    He  represents  a  class. 

William  Wallace,  another  brother  above  mentioned,  died  in 
the  life  time  of  the  testator,  leaving  children  who  were  living 
at  the  death  of  the  said  Catherine,  and  also  grand  children. 

Elizabeth,  wife  of  defendant,  John  Wilson,  is  a  daughter  of 
the  sister  Mary  above  spoken  of,  who  with  others  of  the  same 
class  also  survived  the  said  Catherise. 

There  are  other  children  and  grand  children  of  the  brothers 
and  sisters  mentioned  in  the  will,  whose  relationship  is  fully 
set  oat  and  fully  explained  in  the  opinion  of  Chief  Justice 
Pbabson. 

Hie  Honor,  after  argument,  adjudged  : 

1.  That  the  one-fourth  part  bequeathed  to  John  Wallace, 

was  contingent  upon  his  surviving  his  sister  Catherine.    He 

having  died  before  her,  the.  fourth  vested  in  those  of  his  chil- 

living  at  the  death  of  tlie  said  Catherine.    That  the  defendant, 

37 
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Jobu  R.  Wallace,  and  the  class  represented  by  him,  being 
grand  children  whose  parents  died  before  Catherine,  are  enti- 
tled to  BO  part  of  this  fourth. 

2.  That  the  bequest  of  one-fonrth  to  my  brother,  Wm.  Wal- 
lace's children  equally,  is  to  be  paid  to  such  of  his  children^  ae 
were  alive  at  the  death  of  Catherine.  That  the  defendant,. 
Samuel  W.  Wallace,  and  the  class  represented  by  him,  not  fall- 
ing within  that  description,  are  entitled  to  no  portion  of  said 
fourth  as  legatees. 

3.  That  the  fourth  bequeathed  to  Mary  Wallace's  children, 
be  distributed  between  such  of  her  children  as  were  alive  at  the 
death  of  Catherine,  and  that  the  defendant,  Robert  R  Wallace 
and  the  class  represented  by  him,  not  falling  within  said  de- 
scription, being  grand  children,  are  entitled  to  no  portion 
thereof. 

4.  That  James  Wallace  being  an  illegitimate  son  of  Jano,  a 
sister  of  the  testator,  took  a  vested  interest  in  one-fourth  of  the 
property  bequeathed,,  and  the  same  being  ordered  to  be  sold 
for  distribution  between  the  legatees,  is  to  be  considered  per- 
sonal estate ;  and  that  this  fourth  did  not  escheat  to  the  Uni- 
versity of  North  Carolina,  but  should  be  paid  to  his  personal 
representatives,  to  be  divided  between  those  who  may  be  enti- 
tled thereto. 

From  which  judgment  the  defendants  appealed. 

Guioriy  JS,  Barrtngevj  Dowdy  Brovm  and  McCorJde  cfe  Bai- 
ley^  for  appellants. 

Wilson  (&  Son,  contra. 

Peabson,  C.  J.  Owing  to  the  number  of  classes  and  the 
many  individuals  composing  the  classes,  at  the  opening  of  the 
case,  it  seemed  to  be  very  complicated.  Upon  examination^ 
we  find  there  is  really  no  difficulty  presented  by  the  provisions 
of  the  will,  and  the  only  matter  is  to  ^^  call  the  roll,"  and  let 
each  man  take  place  in  his  company,  a  task  which  I  will  nol 
undertake,  leaving  it  to  be  performed  by  a  reference. 
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1.  The  will  directs  a  sale  of  the  land  at  the  death  of  the  tes- 
tator's sister,  Catharine,  the  proceeds  of  sale  to  go  into  the 
common  fund,  thns  the  land  is  converted  into  personal  estate. 

2.  John  "Walker,  the  brother  of  the  testator,  died  before  the 
termination  of  the  life  estate  to  his  sister  Catharine,  so  it  is  the 
same,  as  if  he  had  not  been  referred  to,,  and  the  legacy  is  "  to 
the  children  of  his  brother  John." 

3.  So  we  have  a  fund — one-fourth  to  the  children  of  John,, 
one-fourth  to  the  children  of  Willfam,  and  one-fourth  to  the 
children  of  Mary.  The  mode  of  distribntion-  is^  settled.  See 
Iredell  on  Executors,  and  Williams  on  Executors. 

When  a  legacy  is  given  to  a  class — as  to  the  children  of  A,, 
with  no  preceding  estate,  only  such  as  can  answer  to  the  call 
at  the  death  of  the  testator  can  take,  for  the  ownership  is  then 
to  be  fixed,  and  the  estate  must  devolve  qpon  those  who  an- 
swer the  description.  So  children  of  A,  born  after  the  death 
of  the  testator,  are  excluded,  as  are  also  the  children  of  a  child 
of  A,  such  child  having  died  before  the  testator,  for  these 
children  of  a  child  of  A,  do  not  till  the  description, 
tion.  But  when  there  is  a  preceding  life  estate  so  that  the 
ownership  is  filled  for  the  time,  and  there  is  no  absolute  ne- 
cessity to  make  a  peremptory  call,  for  the  takers  of  the  ulti- 
mate  estate,  the  matter  is  left  open  until  the  determination  of 
the  life  estate,  with  a  view  of  taking  in  as  many  of  the  objects 
of  the  testator's  bounty,  as  come  within  the  description  and  can 
answer  to  the  call,  when  it  is  necessary  for  the  ownership  *to 
devolve  and  be  fixed. 

It  follows  that  all  of  the  children  of  John,  William  and 
Mary,  who  were  living  at  the  death  of  the  testator,  or  who 
were  bom  before  the  legatee  for  life,  had  vested  interests  and 
the  shares  of  any  who  died  between  the  death  of  the  testator 
and  the  death  of  the  legatee  for  life,  devolved  upon  their  per- 
sonal representative.       ^ 

It  also  follows  that  no  child  born  after  the  death  of  the  lega- 
tee for  life  could  have  taken,  for  the  door  was  closed  by  that 
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event.  There  are  no  such  claimants  in  this  case,  bnt  the  ar- 
gnment  required  a  reference  to  them. 

It  also  follows  that  the  children  of  any  child  of  John,  Wil- 
liam or  Mary,  whose  parent  was  dead  at  the  death  of  the  testa- 
tor, cannot  take,  for  the  child  of  a  child  does  not  auswer  the 
description,  and  we  cannot  add  the  words,  "  the  children  <rf 
any  child  who  is  now  dead,"  although  we  have  no  doubt  the 
testator,  if  he  had  thought  about  it,  would  have  added  those 
words,  for  he  was  distributing  by  classes,  and  the  children  of  a 
deceased  nepjiew  or  niece,  by  representing  the  parent,  would 
bring  themselves  up  to  that  class ;  but  this  right  of  represen- 
tation is  not  provided  for,  and  we  cannot  supply  the  omission. 

4.  We  think  the  University  is  entitled  to  the  one-fourth 
part,  given  to  "  James  Walker,"  his  sister  Jane's  son." 

James  was  a  bastard,  and  died  intestate  and  without  chil- 
dren, and  has  no  kin.  By  the  common  law  a  bastard  was 
nuUius  jQAus^  he  was  the  child  of  no  one  in  contemplation  of 
law ;  and  even  his  mother  was  not  supposed  to  be  kin  to  him. 

This  rigidness  of  the  common  law  has  been  relaxed  by  stat- 
ute, so  as  to  recognize  the  brothers  and  sisters  of  a  bastard  and 
his  mother,  as  being  of  kin  to  him ;  but  it  cannot  be  extended, 
by  even  a  strained  construction,  to  the  children  of  the  brothers 
and  sisters  of  his  mother. 

The  judgment  in  the  Court  below  will  be  modified  according 
to  this  opinion,  and  the  case  will  be  remanded  to  the  end  that 
a  reference  may  fix  the  amount  of  the  fund,  and  may  ascertain 
the  individuals  entitled  to  take  under  the  several  classes,  and 
the  amounts  to  be  paid  to  each  \  and  that  the  deceased  chit 
4ren  may  be  represented  b^  an  administrator,  who  will  pay 
debts,  if  any,  and  distribute  according  to  law. 

Judgment  modMed.    Closts  to  be  paid  out  of  the  ftind. 

Per  Cubriam.  Judgment  accordingly. 
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The  Superior  Courts,  in  term  time,  have,  under  the  Act  of  1872-'73, 
chap.  175,  jurisdiction  of  actions  by  creditors  against  Administrators. 

(BeU  V.  King,  ante  330,  cited  and  approved.) 

Civil  action,  for  the  recovery  of  a  Justice's  jndgment,  tried 
npon  a  demurrer  to  the  complaint,  before  his  Honor,  Judge 
Moore^  at  the  Special  (July)  Term,  1873,  of  Mecklenburg 
Superior  Court. 

The  facts  pertinent  to  the  point  decided  are  fully  set  forth 
in  the  opinion  of  the  Court. 

His  Honor  overruled  the  demurrer,  and  defendant  appealed. 

WiUon  (&  Sorij  for  appellant, 
Jones  <&  Johnatoriy  contra, 

BoDMAN,  J.  The  facts,  so  far  as  they  are  necessary  for  an 
understanding  of  the  questions  presented,  are  as  follovrs : 

The  action  was  brought  in  the  Superior  Court  before  the 
Judge  at  Fall  Term,  1872,  on  a  summons  dated  August  9th, 
1872,  by  the  plaintiff,  on  behalf  of  himself  and  all  others,  cred- 
itors of  one  Harris^  alleging,  that  Harris  died  intestate  in  1865, 
and  chat  the  defendant  became  his  administrator  in  1865 ;  that 
the  defendant  received  personal  property,  and  sold  tlie  land 
and  received  the  proceeds ;  that  plaintiff  is  a  creditor  by  virtue 
of  a  judgment  obtained  against  the  administrator  before  a  Jus- 
tice in  1872.  Flaintifi  asks  an  account  and  payment.  Defend- 
ant demurs  for  want  of  jurisdiction  in  the  Court,  and  contends 
that  the  action  should  have  begun  before  the  Probate  Judge. 

It  will  be  seen  that  this  action  was  begun  before  the  passage 
of  the  act  of  1872-'3,  chap.  175,  ratified  March,  3,  1873,  (not 
to  be  found  in  Battle's  revisal.) 

Several  cases  decided  at  this  term.  Bell  v.  Eingy  ante  330,  hold 
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that  however  the  law  might  have  been  independent  of  that  act, 
it  cures  any  defect  of  jurisdiction,  and  allows  it  to  the  Superior 
Court  in  term  time. 

Per  Cu&iam.       Demurrer  overruled  and  case  remanded* 


FANNIE  WILLIAMS  and  another  v,  J.  A.  SHARPE. 

The  Court  below  has  no  power  to  allow  an  amendment  to  an  execution^ 
so  as  to  divest  the  title  acquired  by  a  subsequent  innocent  purchaser, 
without  notice, 

{PhiUipse  V.  Htgdorif  Busb.  280 ;  Davidson  v.  Gotoan^  1  .Dev.  364 ;  Purc^ 
V.  McFarland^  1  Ired.  84 ;  and  BanJc  of  Cape  Fecsr  v.  WiUiamson^  cited 
and  approved.) 

Motion,  to  amend  an  execution,  heard  before  Cannon j  J,,Ki 
the  Fall  Term,  1873,  of  Davie  Superior  Court 

All  the  facts  pertinent  to  the  point  decided  are  stated  in  the 
opinion  of  the  Court. 

His  Honor  being  of  opinion  that  he  had  no  power  to  make 
the  amendment  moved  for,  refused  the  motion,  whereupon  the 
plaintiffs  appealed. 

J.  M,  McCorJde^  for  appellants. 
FowUj  Bailey  and  Armiiddj  contra. 

Bynum,  J.  This  was  a  motion  made  in  the  Court  below,  on 
notice  to  the  defendant,  that  the  sheriff  be  allowed  to  amend 
his  return  on  two  executions  in  favor  of  the  plaintiff  and 
against  one  W.  B.  March.  The  executions  were  returnable  to 
Spring  Term,  1869,  when  and  where  the  sheriff  made  the  fol- 
lowing return,  viz  :  "  The  property  sold,  terms  not  complied 
with."     Another  execution  against  the  same  defendant  was 
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issued  in  favor  of  one  McKee,  retnrnable  to  Fall  Term,  1869, 
under  which  the  defendant  became  the  purchaser,  and  took 
the  sheriff's  deed,  before  this  motion  was  made  or  notice  given. 
At  the  time  of  this  motion,  a  suit  was  pending  for  the  recovery 
of  the  land  between  Sharpe,  as  plaintiff,  and  the  plainti£b 
herein,  as  defendants. 

The  Judge  below  denied  the  motion,  on  the  ground  of  want 
of  power  to  make  the  amendment.  Extensive  powers  of 
amendment  are  conferred  upon  the  Courts  by  O.  0.  P.,  132,3, 
and  a  liberal  exercise  of  the  power  is  encouraged  in  order  to 
reach  the  merits  of  controversies  and  promote  the  ends  of  jus- 
tice. But  that  power  would  lose  all  its  value,  if  it  were  to  be 
used  to  the  prejudice  of  third  parties  who  have  acquired  rights 
without  any  notice,  and  in  ignorance,  perhaps  in  consequence, 
of  the  very  defect  or  omission  proposed  to  be  corrected  by  the 
amendment. 

Take  this  case.  The  defendant  searching  the  records  and 
finding  from  the  sheriff's  returns  that  the  property  had  not 
been  sold3  purchases  at  a  subsequent  sale  by  the  sheriff,  and 
receives  a  deed  of  conveyance,  and  thus  acquires  the  legal  title. 
Besides  the  legal  title,  the  equity  of  the  defendant  is  equal  to 
or  greater  than  the  plaintiffs,  who,  if  they  have  any  rights, 
have  slept  upon  them  for  four  years. 

The  purpose  of  the  plaintiff  is  to  so  amend  the  record,  as  in 
effect,  to  divest  the  title  of  the  defendant,  and  enable  the  plain- 
tiffs to  defeat  an  innocent  purchaser  for  value  and  without 
notice  I  If  the  bidder  at  the  first  sale  complied  with  the  terms 
and  became  the  purchaser,  then  the  sheriff  has  simply  made  a 
false  return,  and  subjected  himself  to  an  action,  in  which  this 
alleged  purchaser  ean  obtain  redress.  How  this  is,  does  not 
appear,  nor  does  it  appear  why  the  sheriff*  is  not  a  party  to  this 
motion,  or  to  a  rule  upon  him  to  show  cause  why  he  should  not 
make  title  to  this  first  purchaser. 

In  PhUipae  v.  Higdon^  Bueb.,  380,  the  Court  held,  "  that 
where  the  amendment  is  for  the  purpose  of  making  the  process 
different,  in  substance,  from  what  it  was  when  it  issued,  the 
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Court  had  no  power  to  allow  the  amendmenty  if  the  rights  of 
third  persons  will  be  thereby  affected." 

The  case  of  Davidson  v.  Cowanj  Dev.,  304,  is  folly  in  point 
The  plaintiff  brought  a  suit  against  the  defendant  to  recover 
certain  slaves  which  he  parehased  at  execution  sale,  and  pend- 
ing the  suit  he  obtained  a  rule  upon  the  defendant  to  ahow 
cause  why  the  sheriff  sho^d  not  amend  his  return  to  a  wnt  of 
Ji^fa.  against  one  David  Cowan,  which  issued  the  ^st  of  Jone^ 
1810,  returnable  to  the  eniauiT^g  Term.     The  facts  were,  that 
the  writ  canae  to  the  sheriff's  hands  the  4th  of  October,  1810^ 
who  levied  it  upon  the  negroes  and  returned  the  J?. /a,  without 
endorsing  the  levy.    Before  the  next  term  of  the  Court,  the 
defendant  in  the  execution  died.     An  aliag  fi.fa,  was  issued, 
whose  test  overlapped  his  death,  and  the  n^roes  were  sold 
vnder  it  to  the  plaintiff,  who  brought  hb  action  against  a  sub- 
sequent  claimant.     To  validate  the  sale  it  was  necessary  to 
amend  the  return,  so  as  to  show  that  the  levy  was  made  prior 
to  the  death  of  the  defendant  in  the  execution,  and  to  use  the 
evidence  in  the  pending  suit.     The  amendment  was  made  and 
the  defendant  appealed.     In  reversing  the  order,.  H^ll,  J., 
said :  '^  It  was  error,  because  an  alteration  was  made  at  the 
instance  of  one  who  was  not  a  party  to  the  record,  and  becauee 
it  might  injure  the  rights  of  third  persons  who  held  under  the 
record  ae  it  originally  stood.     For  the  negroes  were  not  levied 
upon,  as  appeared  from  the  sherifi''s  return,  under  the  first  exe- 
cution, but  were  sold  under  that  which  issued  after  the  death  of 
the  defendant  in   the  execution ;  therefore,  the  amendment 
would  validate  the  sale,  and  of  course  affect  the  title  of  the 
subsequent  claimant."     Purcdl  v.  McFarlandy  1  Ired.,  34 ; 
Bank  of  Cape  Fear  v.  Williamson^  2  Ired.,  147. 

There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 


JANUARY  TERM,  1874  585 


Brycb  v.  Butlbr. 


J.  Y,  and  W.  H.  BRTCE  v.  JOHN  T.  BUTLER. 

A  sues  B  for  assisting  0  to  remove  from  the  State,  alleging  such  removal 
to  have  been  for  the  purpose  of  defrauding  C*8  creditors,  of  whom  A 
was  one ;  the  declaration  of  0,  contained  in  a  letter  to  A  is  not  evi- 
dence against  B,  unless  the  complicity  of  B  and  C  be  established 
aliwnde^  and  such  declarations  cannot  be  received  to  prove  such 
complicity. 

Because  the  presiding  Judge,  after  objection,  permitted  the  plaintiff  to 
read  the  body  of  a  letter  which  was  unimportant  and  irrelevant,  is  no 
reason  that  he  should  permit  the  reading  of  the  postcript  which  was 
relevant,  upon  the  ground  that  when  part  of  a  declaration  is  received 
as  evidence,  the  party  is  entitled  to  have  the  whole  thereof  go  to  the 
jury. 

Civil  action  tried  at  the  Special  (July)  Term,  1873,  of  the 
Superior  Court  of  Mecklenburg  county,  before  his  Honor, 
Judge  Moore, 

The  plaintiff,  as  a  creditor  of  one  Qroot,  brings  this  action, 
alleging  that  the  defendant  assisted  Groot  to  remove  from  the 
county  for  the  purpose  of  hindering  and  defrauding  his  cred- 
itors. 

A  few  days  before  Groot  left  the  cx>unty,  he  made  a  deed  of 
trust  or  mortgage  to  the  defendant,  conveying  all  his  house- 
hold furniture,  provisions,  &c.,  worth  nearly  $1,000,  and  which 
afterwards  sold  at  the  sheriff's  sale  for  $760,  professedly  to  se- 
cure $1,000,  as  money  advanced  to  Groot  by  defendant,  and 
fixing  therein  the  time  ot  foreclosure  at  twelve  months  from 
the  date  of  the  deed.  The  property  thus  conveyed  was  left  in 
the  house  in  possession  of  Groot's  wife,  who  remained  behind 
after  he  left,  which  he  did  soon  after  making  the  deed,  upon 
the  night  train  going  South,  saying  to  one  Glover,  his  clerk, 
that  he  was  going  to  Charleston  and  Augusta  and  would  re- 
turn in  a  few  days,  and  giving  instruction  at  the  same  time 
about  his  business  during  his  absence. 

A  short  time  after  Groot  left,  the  defendant  sent  to  take 
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poseeesion  of  the  furniture  and  other  property,  which  at  first 
was  objected  to  by  Mrs.  Groot ;  she,  however,  afterwards  con- 
sented and  the  defendant  removed  it,  with  the  exception  of  a 
bed  and  furniture,  a  set  of  China  and  some  other  articles. 

Among  other  things,  plaintiff  insisted  that  the  mortgage  was 
fraudulently  made  to  cover  the  property  and  keep  off  creditors 
and  was  so  intended  by  Groot  and  defendant.  He,  the  plaint- 
iff, proved  that  Butler,  the  defendant,  had  said  to  one  creditor 
who  wished  to  know  if  there  would  be  enough  of  property  left 
to  pay  him  a  small  debt,  that  there  would  not.  To  the  plaintiff, 
the  defendant  claimed  the  whole  amount  of  |1,000  was  due, 
and  also  to  the  sheriff,  who  had  claims  in  his  hands  against 
Groot.  That  upon  an  attachment  afterwards  sued  out  and 
levied  upon  the  property,  the  defendant  only  claimed  $286  for 
a  watch  aud  chain  sold  by  him  to  Groot,  at  the  date  of  the 
mortgage. 

The  defendant  testified,  that  he  never  claimed  at  any  time 
but  $285,  for  a  watch  and  chain  and  a  small  balance  on  his 
books.  That  he  had  told  the  plaintiffs  and  others,  the  mortgage 
was  for  $1,000,  but  he  did  not  know  what  the  property  was 
worth,  as  he  had  never  seen  it ;  that  he  never  told  any  one  his  debt 
was  over  $285  ;  that  the  mortgage  was  taken  for  $1,000,  with 
a  view  to  future  purchases,  Groot  being  a  liberal  trader,  &c. 

Further,  for  the  purpose  of  proving  complicity  between  Groot 
and  the  defendant,  the  plaintiff  offered  in  evidence  a  letter 
from  Groot  to  him.  This  evidence,  the  defendant  objected  to, 
but  his  Honor  allowed  it  to  be  read.  Its  contents  being  irrel- 
levant,  it  is  unnecessary  to  copy  it.  The  postcriptof  the  letter 
was  pertinent,  and  his  Honor  would  not  permit  it  to  be  read. 
Plaintiff  excepted. 

Guion^  with  whom  was  Vcmcey  for  appellants : 

Plaintiff  alleged  that  one  Groot  was  his  debtor,  and  that 
defendant  aided  him  to  escape  from  the  county.  That  a  part  of 
the  plan  was,  that  Groot  should  convey  by  way  of  mortgage  all 
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his  tangible  property  in  the  county  for  nominally  a  large  amount 
and  thereby  save  it  for  Groof  s  benefit. 

Plain tiflf  claimed  that  defendant  was  a  conspirator  with  Groot, 
and  offered  proof  that  he  had  claimed  against  the  sheriff  and 
his  deputies  the  whole  property  to  satisfy  the  whole  debt  men- 
tioned in  the  deed,  and  insisted  that  it  was  a  just  debt.  Plain- 
tiff also  proved  that  only  a  small  part  could  be  due  to  defendant. 

Plaintiff  offered  to  read  a  letter  from  Groot,  which  was  ob- 
jected to  by  defendant.  This  was  allowed  by  the  Court.  Ob- 
jection was  also  offered  to  the  postscript  to  the  letter,  and  the 
objection  sustained. 

T\\Q  letter  and  postcript  were  offered  to  show  a  community 
oi  design  between  Groot  and  defendant.  The  primary  question 
as  to  whether  a  conspiracy  had  been  formed,  was  one  to  be 
passed  upon  by  the  Court,  before  the  letter  could  be  read.  The 
Court  did  allow  it,  and  his  action  is  not  reviewable.  It  is  to 
be  presumed  he  did  pass  upon  the  primary  question.  And  it 
was  error  to  admit  the  letter  and  exclude  the  postcript.  It 
was  offered  as  the  declaration  of  an  accomplice,  and  the  whole 
or  none  should  have  been  received.  1  Starhie  on  ev.  34 ;  2 
Starhie  on  ev.  conspiracy,  234,  235,  236  ;  State  v.  Oeorge^  7 
Ire  323  ;  State  v.  Haney,  2  D  &  B.,  390  ;  State  v.  Dula,  Phil., 
211. 

It  was  also  insisted  that  the  letter  and  postcript,  were  more 
than  simple  declarationp,  that  they  were  a  part  of  the  plot  it- 
self, carrying  out  the  original  scheme,  to  defraud  and  deceive 
the  plaintiff  as  a  creditor  and  render  him  inactive.  And  there 
being  proof  as  to  the  conspiracy,  this  was  an  act  of  one  of  the 
parties  to  effect  the  common  design. 

Barringer  and  Dowdy  contra. 

Reade,  J.  In  order  to  prove  that  the  defendant  "  aided 
and  assisted  Groot  to  remove  from  the  State,  to  defraud  the 
creditors  of  said  Groot,"  of  whom  plaintiff  was  oue,  the  plain- 
tiff offered  in  evidence  the  declarations  of  Groot,  which  were, 
as  plaintiff  alleged,  to  that  effect. 
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Take  it  to  be  that  the  declarations  were  to  that  efiect,  plain- 
ly or  in  80  many  words,  they  were  clearly  incompentent  upon 
very  plain  principles. 

Admitting  that  plain  principle,  the  plaintiff  says  he  takes 
his  case  out  of  the  general  rule  that  heresay  is  not  evidence, 
by  having,  by  other  evidence,  proved  a  complicity  between 
Groot  and  the  defendant ;  and  then,  what  one  said  was  the 
same  as  if  said  by  the  other.  That  is  a  plain  principle  also. 
But  it  is  equally  plain  that  the  declarations  cannot  be  used  to 
establish  the  complicity.  And  here  it  is  expressly  stated  that 
the  declarations  were  offered  "  further  to  prove  complicity," 
&c. 

The  declarations  offered  were  contained  in  a  postscript  to  a 
letter  from  Groot  to  the  plaintiff*.  The  defendant  objected  to 
the  letter  as  evidence,  the  case  states,  but  his  Ilonor  permitted 
the  plaintiff  to  read  the  body  of  the  letter,  which  was  unim- 
portant, and  ruled  out  the  postscript  which  contained  the  de- 
clarations which  the  plaintiff  desired  to  introduce.  And  then 
the  plaintiff  says,  that  having  been  permitted  to  read  a  part, 
that  is,  the  body  of  the  letter,  he  ought  to  have  been  permit- 
ted to  read  the  whole,  upon  the  principle  that  when  9>paH  of 
a  declaration,  or  conversation,  or  transaction  is  given,  the 
whole  must  be.  That  principle  is  usually  applied  when  one 
party  introduces  a  part  and  leaves  out  a  part;  the  other  party 
is  entitled  to  call  for  ihe  whole.  But  here  the  letter  and 
postscript  were  offered  by  the  plaintiff;  and  it  is  a  perversion 
of  the  principle  to  say  that  because  he  got  in  a  part  which  was 
irrelevant,  that  entitled  him  to  put  in  the  remainder  which 
was  incompetent;  when,  under  the  objection  of  the  defendant, 
the  whole  was  incompetent.  Another  view  is  presented  by  the 
plaintiff:  When  the  fact  of  complicity  is  established  by  other 
evidence,  then  the  declarations  of  one  are  evidence  against  the 
other.  And  when  the  complicity  is  established,  so  as  to  let  in 
the  declarations,  is  a  primary  question  to  be  decided  by  his 
Honor ;  and  his  decision  cannot  be  reviewed ;  and  that  here 
he  most  have  decided  the  complicity  to  be  established,  else  be 
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would  not  have  permitted  the  letter  to  be  read.  This  argu- 
ment is  &tal  to  the  plaintiff  who  uses  it ;  for  the  fact  that  he 
allowed  the  body  of  the  letter  which  was  immaterial  to  be  read 
proves  nothing,  but  the  fact  that  he  rejected  the  postscript 
which  was  important  and  was  clearly  competent  if  the  com- 
plicity had  been  established,  proves  that  his  conclusion  was, 
that  the  complicity  was  not*  established.  And  so,  if  the  plain? 
tiff's  position  is  correct,  that  his  Honor's  decision  of  the  pri- 
mary question  cannot  be  reviewed,  then,  just  as  we  could  not 
review  it  if  in  favor  of  the  plaintiff,  as  he  supposes,  so  we  can- 
not review  it  if  it  be  against  him,  as  we  have  to  suppose. 
There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 


L.  D.  TRIPLETT  and  wife  v.  W.  P,  WITHERSPOON  and  others. 

Since  the  passage  of  the  Act  of  1840,  (chap.  50,  Rev.  Code,)  a  pur- 
chaser of  land,  with  notice  at  the  time  of  a  former  fraudulent  convey- 
ance, is  not  protected  in  his  purchase,  although  he  paid  value  there- 
for. 

(Skat  V.  Wade,  8  Ired,  840,  cited  and  approved.) 

Civn*  Aonoir,  for  the  recovery  of  a  tract  of  land  and  for 
damages  for  its  detention,  tried  before  his  Honor,  Judge 
MUoheUy  at  Fall  Term,  1873,  of  the  Superior  Court  of  the 
county  of  Caldwell. 

The  following  is  the  case  as  made  up  and  amended  by  the 
ooQBsel  of  the  parties,  and  as  settled  by  the  presiding  Judge, 
and  transmitted  as  part  of  the  record  to  this  Court 

In  support  of  the  allegations  in  his  complaint,  the  plaintiff 
offisred  evidence  tending  to  show,  that  in  April,  1861,  Manly 
Bamea^  the  futher  of  the  fmie  plaintiff,  the  wife  of  the  plain*' 
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tiff,  Triplett,  executed  and  delivered  to  her  a  deed  in  fee  simple 
for  the  land  which  is  the  object  of  this  controversy ;  that  the 
consideration  expressed  in  said  deed,  was  $200,  bat  that  nothing 
was  paid.  Abont  twelve  months  after  the  delivery  of  this 
deed,  the  grantor  therein,  the  said  Manly  Barnes,  executed  and 
delivered  to  one  John  Witherspoon  and  Sarah  H.  Dula,  and 
also  the  intestate  of  the  defendant,  Clarke,  a  deed  in  fee  for 
the  same  land,  for  a  valuable  consideration ;  that  before  the 
said  John  Witherspon  bought  said  land  and  accepted  his  said 
deed,  he  had  notice  of  the  deed  before  that  made  to  the  said 
Louisa,  the  wife  of  the  plaintiff,  Triplett. 

Plaintiff  further  showed,  that  about  the  time  Witherspoon 
received  his  deed  for  the  land,  he,  the  plaintiff,  went  off  to  the 
army,  and  that  during  his  absence,  Witherspoon  obtained  pos- 
session of  the  land,  though  the  feme  plaintiff*  had  theretofore 
received  the  rents  for  the  same  for  one  or  two  years ;  that  since 
the  surrender  and  close  of  the  war,  the  wife  of  the  plaintiff, 
and  grantee  in  the  first  deed,  as  above  stated,  has  become  insane 
and  has  destroyed  many  of  the  valuable  papers  of  her  husband, 
and  that  the  deed  from  her  father  to  her  for  this  land,  has  been 
lost  or  destroyed  since  1868  or  1869,  and  that  the  same  was 
nev'er  registered. 

The  plaintiff  testified,  that  at  the  time  the  deed  was  made  to 
his  wife  he  did  not  know  that  Barnes,  her  father,  owed  any 
debts ;  that  he  thought  at  the  time,  that  the  deed  was  a  hona 
Jlde  gift  of  said  land  to  his  wife.  Other  witnesses  testified, 
that  at  the  time  the  deed  was  made  to  the  plaintiff's  wife, 
Barnes  was  considered  solvent. 

Defendants  offered  evidence  tending  to  show  that  Barnes 
at  the  time  of  the  conveyance  to  his  daughter,  made  another 
deed  to  her  for  another  tract  of  land,  which,  with  the  tract  in 
question,  was  all  the  land  he  owned ;  that  he  was  then  a  man 
of  middle  age,  with  a  wife  and  four  or  five  children,  some  of 
whom  were  small ;  that  he  retained  possession  of  said  land 
until  Witherspoon  bought  and  took  possession  of  the  same ; 
that  Barnes  was  largely  indebted  when  he  made  the  deed  to  his 
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daughters ;  and  that  after  the  close  of  the  war  he  had,  with 
the  consent  and  knowledge  of  the  plaintiflfe,  mortgaged  one 
hnndred  acres^  being  the  remainder  of  the  same  tract  he  had 
sold  to  Witherspoon,  to  P.  and  A.  H.  Horton,  to  secure  a  debt 
he  owed  them,  and  which  he  subsequently  sold  to  the  Hortons 
with  the  knowledge  and  consent  of  tlie  plaintiffs,  who  joined 
with  him  in  the  deed.  That  at  the  time  of  this  sale  to  the 
Hortons,  Barnes  had  said  in  the  presence  of  the  plaintiffs,  that 
the  deed  to  the  feme  plaintiff  was  of  no  effect  and  a  sham,  for 
he  had  made  it  to  avoid  a  debt  which  he  owed  as  surety  for 
one  Anderson,  and  a  debt  which  he  owed  to  one  Howell  and 
another,  for  some  negroes ;  that  he,  Barnes,  had  received  to  his 
own  use,  with  the  consent  of  the  plaintiffs,  a  large  part  of  the 
purchase  money  paid  by  the  Hortons. 

It  was  admitted  that  John  Withertpoon  was  dead,  and  that 
the  defendants,  Witherspoon  and  Dula,  were  his  heirs-at-law, 
and  that  the  defendant,  Clarke,  was  his  administrator.  That 
Clarke  had  obtained  an  order  to  sell  the  land  in  controversy  for 
assets,  and  had  sold  the  same,  and  that  the  defendant,  Winkler, 
was  the  purchaser  ;  said  sale  had  been  confirmed  by  the  Court, 
though  the  plaintiff',  Triplett,  testified  that  he  had  no  notice  of 
the  proceedings  nntil  after  the  land  was  sold. 

•  Plaintiffs'  counsel,  among  other  things,  asked,  in  writing,  his 
Honor  to  charge,  that  "although  the  jury  believe  that  Barnes, 
at  the  time  of  making  the  deed  to  the  plaintiff,  his  daughter^ 
liad  the  purpose  to  defraud  his  creditors,  and  that  the  feme 
plaintiff  knew  of  this  purpose,  yet  these  facts  would  raise  no 
such  trust  for  Barnes,  as  could  be  enforced  by  him,  or  any  one 
who  purchased  from  him  with  knowledge  of  the  execution  of 
the  deed  to  his  daughter. 

His  Honor  refused  this  instruction,  but  charged  the  jury, 
that  if  there  was  an  agreement  at  the  time  the  deed  was  made, 
that  the  land  shouldl  be  used  for  the  purpose  of  Barnes,  and 
sold  by  him  whenever  be  pleased,  that  the  plaintiff  could  not 
recover. 

Plaintiffs  further  asked  his  Honor  to  instruct  the  jury,  that 
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the  instructions  asked  in  the  foregoing  prayer,  would  be  true 
although  the  jury  should  believe  that  at  the  tinne  the  daughter 
accepted  the  deed,  she  agreed  with  her  father  to  hold  said  land 
for  his  use.     This  the  Court  also  declined  to  give. 

Defendants  asked  his  Honor  to  give  the  following  instruc* 
tions  to  the  jury,  which  was  done,  and  to  which  the  plaintiff) 
excepted. 

"If  the  jury  believe  that  the  deed  was  made  by  Barnes  to  his 
daughter,  the  feme  plaintift",  on  a  secret  trust  that  she  was  to 
hold  the  legal  title  for  the  use  and  benefit  of  Barnes,  then 
plaintiffs  could  not  recover. 

That  if  it  was  understood  between  Barnes  and  his  daughter, 
that  the  paper  though  signed  and  sealed  and  put  into  the  pos- 
session of  the  daughter,  was  not  to  be  a  deed,  the  plaintifls 
could  not  recover. 

Defendants'  counsel  excepts  to  the  foregoing  statement  in 
this :  The  evidence  was  that  Witherspoon  heard  a  witness  say, 
that  Barnes  had  drawn  and  signed  a  deed  ;  but  there  was  no 
evidence  that  he  knew  Barnes  had  parted  with  the  possession 
of  the  paper ;  nor  any  evidence  that  his  daughter,  the  alleged 
grantee  received  any  rents.  The  evidence  was  that  Barnes 
continued  in  possession  all  the  time;  at  least,  there  was  no 
change  of  possession,  and  Barnes  paid  all  the  taxes. 

Defendants'  counsel  did  not  recollect  that  his  Honor  refused 
to  give  the  first  instruction  asked  by  the  plaintiff,  or  that  such 
was  asked.  His  recollection  was,  that  it  was  admitted  that 
Witherspoon  claimed  as  a  purchaser,  and  that  his  Honor  re- 
fused to  allow  an  issue  as  to  fraud  on  creditors  to  be  inserted. 
Further,  Triplett,  the  plaintiff,  did  not  swear  that  on  his  re- 
turn from  the  army  the  deed  was  in  his  wife's  possession,  but 
in  the  house,  in  which  she  and  Barnes,  her  father,  were  living, 
he,  Barnes,  never  having  been  out  of  the  possession  of  the  land. 

This  amendment  his  Honor,  in  settling  the  case,  adopted. 

There  was  a  verdict  for  the  defendants.  Motion  for  a  new 
trial  granted  and  discharged.  Judgment  and  appeal  by  the 
plaintiffs. 
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Avnxfidd^  for  appellants,  submitted  : 

Whether  the  conveyance  from  Barnes  to  the  feme  plaintiflF, 
be  considered  in  regard  to  the  13th  Elizabeth,  or  the  27th 
Elizabeth,  it  is  valid  as  against  Withei'spoon ;  for  the  13th 
Elizabeth  enacts  that  conveyances  to  defraud  creditors,  shall  be 
void,  "  only  as  against  that  person,  his  hoirs,"  &c. ;  "  where 
actions,  debts,  ifec,  by  such  fraudulent  devices  and  practices 
aforesaid,  are,  shall,  or  might  be  in  any  wise  disturbed,  hin- 
dered, delayed  or  defrauded" ;  and  Witherspoon  was  no  cred- 
itor of  Barnes. 

And  the  27th  Elizabeth,  as  re-enacted  in  this  State,  applies 
only  to  such  subsequent  purchasers  as  shall  purchase, "  without 
notice  before  and  at  the  time  of  his  purchase,  of  the  charge,, 
lease,  and  incumbrance  by  him  alleged  to  have  been  made  with 
intent  to  defraud."    See  Revised  Code,  chapter  50,  sections  li 
and  2,  page  298. 

A  conveyance  contrary  to  the  13th  Elizabeth  is  good  against 
the  grantee  and  all   the   world,  except  only  creditors  of  the 
grantee  who  might  be  thereby  defrauded.     See  Metcalf  on 
Contracts,  p.  268.    See  also  Smith's  Leading  Cases,  vol-  T, 
p.  41,  note  at  bottom  of  page. 

Under  the  27th  Elizabeth,  as  re-enacted  in  this  State,  (chap. 
50,  sec.  2,  Revised  Code,)  "  A  purchaser  from  one  who  has- 
previously  made  a  fraudulent  conveyance,  shall  not  be  protected 
in  his  purchase  unless  he  has  purchased  for  full  vallie,  and 
without  notice  of  the  fraudulent  conveyance.  See  Hiatt  v. 
Wade,  8  Ired.,  340. 

That  the  deed  was  good  against  Barnes,  see  Harshaw  v.  Mo- 
Combs,  63  N.  C,  75. 

Folk,  contra,  argued : 

Plaintiff  prayed  his  Honor  to  instruct  the  juiy  that  if  Bamea^ 
conveyed  the  land  to  plaintiff,  Lousia,  to  defraud  his  creditors,, 
and  she  knew  it  was  done  for  that  purpose^  these  facts  raised 
no  such  trust,  &c.    The  position  that  a  mere  purpose  to  de- 
fraud the  creditors  of  the  grantor,  cononrred  in  by  the  grantee,. 
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creates  a  trust  by  implication,  was  not  assumed  by  defendanf  s 
counsel,  or  presented  by  the  case.  It  was  therefore  a  mere 
abstract  proposition,  upon  which  the  Court  ought  not  to  have 
charged  the  j  ury.  State  v.  Martin^  2  Iredell,  101 ;  3  Iredell, 
470. 

Even  if  the  counsel  meant  to  ask  his  Honor  to  charge  that  if 
Barnes  conveyed  the  land  to  plaintiff  Lousia,  in  trust  for  him- 
self, to  defraud  his  creditors,  such  trust  was  fraudulent,  and 
could  not  be  enforced  by  Barnes,  or  one  claiming  under  him, 
having  notice  of  the  deed:  it  ought  not  to  have  been  given. 
In  Equity  the  trust  and  the  land  are  convertible  iermBy  equitas 
8eqmtu7'  legem,  No  such  effect  could  therefore  be  given  to 
mere  notice  of  the  deed,  for  it  is  presumed  that  every  pur- 
chaser from  a  cestui  que  trust  has  notice  of  the  deed  to  his 
Irustee.  If  anything  could  have  the  effect  contended  for,  it 
would  be  notice  of  the  fraud.  But  the  prayer  assumes  that  the 
jplaintiff  Lousia,  agreed  to  stand  seized  of  the  land  in  trust  for 
Jher  father,  to  enable  him  to  defraud  his  ci^editors ;  and  yet 
seeks  to  set  up  a  deed  which  is  not  registered,  and  is  loet  on 
«the  ground  of  accident.  Will  a  Court  of  Equity  aid  her  under 
such  circumstances  ?  No,  certainly ;  for  he  must  come  into 
Court  with  clean  hands.  But  suppose  the  proposition  to  be, 
although  the  conveyance  from  Barnes  to  plaintiff  Louisa  is 
fraudulent  as  to  creditors,  yet  the  defendant  cannot  take  ad- 
vantage of  the  fraud,  because  he  does  not  represent  creditors. 
Thus  stated,  there  are  several  objections  to  it: 

1.  In  Fulenwider  v.  Roberts,  1  Dev.  &  Bat.,  280,  and  in 
Inglis  V.  Donalson,  2  Haywood,  102,  it  is  held  that  it  is  gen- 
erally true  that  deeds  void  by  reason  of  bad  faith  as  to  creditors, 
are  also  void  as  to  purchasers.  They  are  not  indeed  void  as  to 
purchasers  because  void  as  to  creditors,  but  by  reason  of  bad 
faith,  which  alike  vitiates  them  as  to  purchasers  and  creditors. 
RuFFiN,  C.  J.,  in  FiUenwider  w  Itoberts^  supra. 

2.  Because  there  was  evidence  in  the  case  that  the  oonvey- 
;  anee  from  Barnes  to  plaintiff  Louisa  was  merely  colorable ;  in 
« other  words,  that  it  was  a  trick  and  a  juggle  to  blind  oUhub 
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without  passing  tiie  title*  And  althongh  the  defendant  did 
not  claim  as  a  creditor,  yet  evidence  of  the  indebtedness  of 
Barnes  was  important,  to  show  the  inducement  for  such  color- 
able transaction,  and  the  proposition  above  stated  would  tend 
to  mislead  the  jury. 

3.  The  complaint  seeks  to  establish  the  lost  unregistered 
tleed,  on  the  ground  of  accident;  and  the  instrnction  asked  ad- 
mits that  it  was  intended  to  defraud  credits,  and  that  the  plain- 
tiff Louisa  concurred  in  the  fraudulent  purpose. 

It  is  submitted  that  his  Honor  committed  no  error  in  giving 
the  instruction  asked  by  defendant's  counsel.  Plummer  v, 
Woodly,  13  Iredell,  266. 

Pearson,  C.  J.  His  Honor  erred  in  giving  the  instruction, 
**if  the  jury  believe  that  the  deed  was  made  by  Barnes  to 
plaintiff  Louisa,  on  a  secret  trust  that  she  was  to  hold  the  legal 
title  for  the  use  and  benefit  of  Barnes,  plaintiff  could  not  re- 


cover." 


This  secret  trust  was  void,  and  would  not  have  been  en- 
forced by  the  Courts,  because  the  purpose  was  to  defraud  cred- 
itors and  purchasers,  and  such  a  trust  is  not  fit  to  be  executed. 

It  follows  that  the  plaintiff  Louisa  had  the  legal  title  subject 
only  to  the  rightt«  of  creditors  and  purchasers  under  13  and  27 
Elizabeth.  There  are  no  creditors  in  this  case ;  so  13th  Eliza- 
beth is  out  of  the  plaintiff's  way. 

Witherspoon  was  a  purchaser  for  vduaWe  consideration,  but 
he  had  notice  of  the  conveyance  by  Barnes  to  the  plaintiff 
Louisa,  and  under  the  act  of  1840,  he  is  not  protected  against 
this  conveyance,  although  it  was  erroneous  and  made  with  a 
secret  trust  for  the  purpose  of  fraud. 

This  matter  is  settled  by  Hiatt  v.  Wade^  8  Ired.,  340,  where 
a  construction  is  put  upon  the  act  of  1840,  and  the  alteration 
in  regard  to  27th  Elizabeth  is  so  clearly  stated  that  I  will  adopt 
the  language  of  Chief  Justice  Rufpin  :  "  The  statute,  27th 
Elizabeth,  enacts  that  conveyances  of  land  made  with  intent 
to  defraud  purchasers,  shall,  only  as  against  purchasers,  for  good 
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consideratioD,  be  void ;  under  that  act^  it  was,  of  course  held 
that  notice  of  the  fraudulent  deed  did  not  impeach  the  title  of 
the  purchaser ;  because  the  bad  faith  of  the  deed  vitiated  it, 
and  with  notice  of  the  deed,  the  purchaser  had  also  notice  of 
the  fraud.  But  the  Legislature  thought  proper  in  1840,  to 
alter  the  law  and  declare,  timt  n^o  person  shall  be  deemed  a 
purchaser  within  the  meaning  of  the  former  act  unless  he  pur- 
chase the  land  for  the  full  value  thereof,  without  notice  at  the 
time  of  his  purchase  of  the  conveyance,  alleged  by  him  to  be 
fraudulent." 

This  language  is  as  precise  and  positive  aa  can  be. 

Error. 

Per  Curiam.  Ve7iire  de  navo^ 
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Plaintiff  sent  his  cotton  to  defendants'  gin  house  to  be  ginned ;  while 
there,  the  gin  with  all  the  cotton  in  it  was  consumed,  it  not  appearing 
how  the  fire  originated :  Udd^  that  the  destruction  of  the  cotton  by 
fire  was  not  prima  facie  evidence  of  negligence;  and  further,  it  being 
shown  that  the  defendants  during  the  possession  of  the  plaintiff^s  cot- 
ton used  ordinary  care,  they  are  not  liable  for  its  loss. 

(HeatJieock  Y,  Pennington^  11  Ired.  640;  Ellu  v.  Portsmouth  <&  Roanoke 
Bailroad  Co,,  2  Ired  138,  Herring  v,  WU,  d  Eal.  HaUroad  Co.,  10 
Ired.  402;  Scott  v.  Wil  d  Bal  Bailroad  Co,,  4  Jones,  482;  Chaffin  v. 
La/wrence,  5  Jones^  179 ;  Smith  v.  N.  C.  Bailroad  Co.,  64  N.  C,  Rep. 
285,  cited,  commented  on  and  approved.) 

Civil  action,  for  damages  arising  from  burning  plaintiff's 
cotton,  tried  before  his  Honor,  Judge  Qlarke^  at  the  Fall 
Term,  1873,  of  Pamlioo  Superior  Court. 

All  the  facts  necessary  for  an  understanding  of  the  case  as 
decided,  are  fully  set  out  in  the  opinion  of  the  Ooort. 
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The  jury  returned  a  verdict  for  the  defendants.  Judgment 
in  accordance  Iberewith  and  appeal  by  the  plaintiff. 

Haugkton^  for  appellant 
Seymour^  contra, 

Keade,  J.  The  plaintiff  stored  his  seed  cotton  in  tlie  gin 
hunse  of  the  defendants,  to  be  by  them  ginned  at  a  convenient 
time,  and  the  gin  house  and  cotton  were  destroyed  by  fire. 
This  was  a  bailment  for  the  mutual  benefit  of  bailor  and 
bailee,  and  the  liability  of  the  bailee  is  for  ordinary  care.  2 
Parson  on  Oon.,  p.  139. 

Ordinary  care  is  that  degree  of  it  which  an  ordinarily  pru- 
dent person  would  take  of  his  own.  Heathcock  v.  Penning- 
ton, 11  Ire.  640. 

It  did  not  appear  how  the  fire  originated  or  what  was  the 
cause  of  it,  and  the  plaintiff  insists  that  proof  of  the  destruc- 
tion of  the  cotton  by  fire  \%jprima  facie  evidence  of  negligence. 
The  principal  authority  relied  on  for  th|f;  position  is  EUis  v. 
Portsmouth  and  RoanoJce  R,  R.  Co.,  2  Ire.  138.  In  that  case 
the  plaintiff  proved  that  his  fence  was  fifty  feet  from  the  rail- 
road and  that  sparks  from  the  engine  set  it  on  fire ;  and  that 
although  it  had  been  there  for  a  long  time  it  had  never  caught 
fire  before,  and  that  the  engine  usually  had  a  spark  catcher, 
but  it  did  not  appear  whether  it  had  one  on  that  day.  There 
was  no  other  evidence  by  the  plaintiff,  and  the  defendant  offered 
none.  It  was  held  to  he  prima  facie  negligence.  Of  course 
it  was.  There  was  the  plain  fact  that  the  defendant  had  set 
fire  to  the  plaintiff's  fence,  which  the  prudent  use  of  his  engine 
had  never  fired  before.  That  made  it  necessary  for  the  defend- 
ant to  show  that  he  had  used  the  same  care  on  that  day  as  had 
been  used  theretofore.  If  he  had  proved  that  the  engine  was 
supplied  with  a  spark  catcher  and  that  the  usual  care  was  used, 
the  decision  would  have  been  the  other  way.  Judge  Gaston, 
delivering  the  opinion,  says,  "  We  think,  therefore,  that  the 
instruction    asked   for  by   th^   defendant  was  abstractly  cor- 
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recty  viz :  that  tbe  Companj  are  not  liable  for  an  injury  like 
that  complained  of^  if  tbej  nse  all  the  care  to  prevent  it  which 
the  natnre  of  their  business  allows  ;  bnt  we  also  tbink,  that  as 
no  evidence  was  offered  to  show  what  care  tbey  did  use,  there 
was  no  foundation  laid  for  asking  the  instruction.'^  It  is  plain, 
therefore,  that  in  that  ease  the  decision  was  against  the  defend- 
ant, because  he  did  not  show  that  the  usual  care  was  used. 
That  case  was  reviewed  in  Herring  v.  W{lwnngt4ni  &  RdUigh 
JR.  a.  Co.j  10  Ire.  402,  where  the  engine  ran  over  a  slave  who 
was  asleep  upon  the  track.  The  plaintiflF  proved  the  injury 
in  this  as  in  the  fence  case,  and  yet  the  Court  said,  ^^  In  this 
ease  the  cars  had  been  running  for  years  without  injuring  a 
slave,  because  no  slave  had  fallen  asleep  upon  the  track.  That 
was  itself  an  unusual  circumstance  and  repels  any  inference  of 
negligence  from  the  mere  fact  that  damaage  was  done,  and 
therein  this  case  differs  from  the  cases  of  the  fence  and  the 
bouse,  which  had  remained  stationary."  Both  the  foregoing 
eases  are  again  reviewed  in  JSeoU,  v.  W.  &  £.  Ji.  JR.  Co,y  4 
Jones  482,  and  ChaMn  v.  La/wrence^  5  Jones  179,  in  wbieh  the 
distinction  is  drawn  between  injuries  to  things  remaining  under 
the  same  circumstances  inanimate  and  stationary  and  things 
having  volition  and  locomotion.  In  the  latter  cases,  negligence 
is  not  inferred  from  the  fact  of  injury,  but  negligence  must  be 
proved  by  the  plaintiff  who  alleges  it.  And  this  is  the  general 
rule.    Smith  v.  N.  C.  B.  R.  Co.,  64  N.  C.  R.  235. 

It  remains  now  to  apply  these  principles  to  the  ease  before 
us.  This  case  differs  from  all  the  eases  cited  in  this :  in  the 
cases  cited  it  was  proved  that  the  defendant  did  the  act  com- 
plained of;  in  this  ease  it  does  not  appear  who  did  it,  or  how 
it  originated.  At  one  o'clock  in  the  day,  when  the  gin  was 
running,  and  all  the  hands  present,  the  cotton  in  the  press,  in 
the  gin  house,  was  discovered  to  be  on  fire,  and  immediately 
caught  in  the  lint  room,  and,  being  very  inflamable,  almost  like 
powder,  it  was  impossible  to  extinguish  it.  And  now  the 
plaintiff  insists,  that  inasmuch  as  the  gin  house  had  been  in 
operation  for  a  considerable  time,  and  under  the  same  circum- 
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Stances,  and  was  stationery,  and  had  never  burned  down  before, 
like  the  fence  case,  it  makes  2L^i7na  facie  case ;  first,  that  the 
defendant  burned  it,  and  second,  that  he  did  it  negligently, 
without  allowing  any  force  to  the  fact  that  it  was  his  own  gin 
house  that  was  burned.  When  we  hear  that  a  man's  house  has 
been  burned,  by  which  he  suffers  loss,  the  inference  is  that  he 
did  not  burn  it,  but  that  it  was  the  result  of  accident,  or  the 
work  of  an  incendiary.  And  it  is  hard  to  believe  that  he  did 
not  use  ordinary  care  of  his  own.  But  grant  that  the  fence 
case  applies,  and  that  it  was  incumbent  on  the  defendant  to 
show  that  he  did  use  ordinary  care ;  then  it  appears  that  he 
did  show  it  He  proved  that  it  was  general  orders,  that ''  no 
fire,  pipes  or  matches"  were  to  be  allowed  in  the  gin  house, 
and  that  none  were  used.  What  more  could  he  prove  ?  The 
only  fact  relied  on  by  the  plaintift*,  other  than  the  fact  of  burn- 
ing, was  that  sometimes  the  hands  working  about  the  cotton 
would  go  into  the  engine  house  to  warm,  with  lint  cotlon  on 
their  clothes,  and  the  engineer,  as  a  precautionary  measure, 
would  singe  it  off. 

The  hand  that  attended  the  lint  room  says,  that  on  the  day 
of  the  fire  he  went  to  work  at  6  o'clock  in  the  morning,  and 
about  7  o'clock  he  went  into  the  engine  room,  and  was  singed 
off.  That  he  stayed  out  about  a  quarter  of  an  hour  and  then 
went  back  to  his  work.  There  was  no  evidence  that  any  fire 
remained  on  him.  If  it  had,  and  he  had  set  fire  to  the  lint 
cotton,  it  would  have  flashed  immediately.  Yet  the  hands  all 
i^nt  to  dinner  at  twelve,  and  remained  away  until  ono  o'clock, 
and  after  they  returned  at  one,  this  hand  did  not  go  into  the 
lint  room,  nor  up  stairs  where  the  lint  room  was,  as  the  super- 
intendent proved.  The  only  hand  that  did  go  up  stairs  was 
the  hand  that  attended  the  gin.  The  first  he  saw  of  the  tire  it 
was  in  the  lint  room,  and  it  spread  so  rapidly  that  he  had  to 
run  to  save  himself. 

The  engineer  said  that  he  stayed  to  watch  while  the  hands 
went  to  dinner ;  and  that  after  they  came  back  he  first  discov- 
ered the  fire  in  the  press,  and  he  immediately  ran  up  etairsand 
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found  the  whole  upper  floor  in  flames.  If  therefore  it  was 
negligence  to  singe  the  cotton  off  the  hands,  yet  as  the  fire  did 
not  originate  in  that  way,  it  anionnts  to  nothing  in  this  case. 

From  all  the  testimony,  it  is  a  mystery  how  the  fire  occurred. 
Take  it  that  the  fact  of  burning  made  a  case  of  prima  facie 
negligence  so  as  to  put  it  upon  the  defendant  to  show  proper 
and  usual  care,  still  we  think  he  did  prove  due  care. 

The  evidence  raises  some  suspicion  that  a  friction  match  may 
have  been  carried  to  the  gin  house,  in  seed  cotton,  as  hands 
picking  out  cotton  are  known  to  use  matches  in  the  fields. 
And  there  was  some  probability  that  the  seed  cotton  in  the 
gin  house  took  fire  spontaneously;  as  it  is  known  that  greasy 
cotton  is  liable  to  spontaneous  combustion,  and  mashing  the 
seed  will  grease  the  cotton. 

But  however  this  may  be,  there  is  no  evide?ice  of  negligence 
against  the  defendant,  except  the  fact  of  the  fire,  and  that  he 
he  has  met  by  showing,  that  the  usual  and  proper  care  was  used. 

Negligence  being  a  question  of  law,  and  we  being  of  opinion 
that  there  was  no  negligence,  and  the  jury  having  found  rightly 
for  the  defendant,  it  is  not  necessary  that  we  should  notice  in 
detail  the  prayers  for  instructions,  and  the  exceptions  to  his 
Honor's  charge,  because  whatever  errors  he  may  have  commit- 
ted, and  we  do  not  say  that  ho  committed  any,  ihe  verdict  is 
right,  and  that  is  enough.  Chaffin  v.  LawrencCy  6  Jones. 
179. 

No  error. 

Peb  Curiam.  Judgment  affirmed. 
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Any  third  person,  who  without  lawful  justification,  induces  a  party  who, 
for  a  consideration,  has  contracted  to  render  personal  service  to  an- 
other, to  quit  such  service  and  refuse  to  perform  his  part  o2  i.ic  a^^rce- 
ment,  is  liable  to  the  party  injured  in  damages. 

That  the  consideration  of  a  contract  is  too  small,  or  its  terms  unreason- 
able, will  not  justify  a  Court, 'for  the  benefit  of  a  third  person  not  a 
party  thereto,  in  setting  such  contract  aside ;  nor  is  the  fact  that  one 
of  the  contracting  parties  is  appointed  to  decide  as  to  the  performance 
or  non-performanca  of  certain  conditions,  a  sufficient  cause  for  annull- 
ing and  setting  aside  the  same. 

Rbad2  and  Settle,  JJ.  dissenting. 

i 

# 

Civil  action,  to  recover  damages  for  enticing  away  laborers, 
heard  before  Tourgee^  e/".,  at  Spring  Term,  1873,  of  Person 
Superior  Court. 

In  his  complaint,  the, plaintiff  alleges  that  he  had  employed 
certain  laborers,  naming  them,  to  work  on  his  farm  during  the 
year  1871,  under  written  contracts;  and  that  while  they  were 
at  work  according  to  the  terms  of  said  contract,  the  defendant, 
in  March  of  that  year,  unlawfdlly  enticed  and  persuaded  said 
laborers  to  leave  his,  the  plaintiff's  employment,  and  unlawfully 
harbored  and  detained  them  for  the  space  of  ten  months.  For 
this,  plaintiff  demands  damages,  &c. 

The  case  states,  that  after  hearing  the  evidence  on  both  sides 
rfd  before  the  case  was  left  to  the  jury,  his  Honor  decided  that 
the  plaintiff  was  not  entitled  to  recover  upon  his  complaint 
filed.  To  which  ruling  plaintiff  excepted,  submitted  to  a  non- 
suit, and  appealed. 

ir.  A,  Graham^  (with  whom  was  J.  W,  Graham  and  Mc- 
Coi'kle  cfe  BaiUy^  for  appellant,  filed  the  following  brief: 

The  laborers  mentioned  in  the  statement  ot  the  case  were 
the  servants  of  the  plaintiff',  and  enticing  them  away  from  his 
service  or  harboring  and  retaining  them,  with  a  knowledge  of 
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their  obligation  to  the  plaintiff,  was  injury  to  him,  to  be  redressed 
by  an  action. 

i.  This  is  so  by  the  common  law.  The  relation  of  master 
servant  has  existed  from  the  earliest  stages  of  society.  It 
is  recognized  both  in  the  4th  and  10th  commandments  of  the 
decalogue,  and  is  said  by  Blackstone  to  be  founded  in  c<.n- 
veuience,  whereby  a  person  calls  in  the  assistance  of  others 
when  his  skill  and  labor  will  not  be  suflScient  to  answer  the  cares 

I  incumbent  on  him.  1  Black.  Com.,  421.  It  is  constituted  by 
the  contract  of  hiring.  Ibid,  425.  And  as  a  general  rule, 
every  person  of  full  age  of  21  years,  and  not  under  any  legal 
disability  is  capable  of  becoming  a  master  or  a  servant.     Smith 

Ion  Master  and  Servant.  Law  Lib.,  75,  p.  1. 
*  And  beside  the  relations  of  the  parties  to  each  other,  an 
action  lies  in  favor  of  the  master  to  recover  damages  against 
any  person  who  shall  hire  or  retain  his  servants,  or  seduce  them 
away.  1  Black.,  429,  in  text,  and  note  in  Sharswood's  edition, 
6  Mod.  R.  182 ;  1  Parson's  Cont.,  532,  and  cases  cited.  Snaith 
supra.  78,  79,  and  cases  cited. 

And  although  the  defendant  was  ignorant  of  the  first  con- 
tract when  he  hired  the  servant,  and  no  action  may  lie  for 
enticing  him  away,  yet  if  he  •continued  to  employ  or  harbor 
him,  after  knowledge  of  the  prior  engagement  an  action  lies. 
Ibid  79,  80.  Fawcett  v.  Becw^'S,  2  %e\.,  63 ;  BlaJc^  v.  Lmi^,  <>*^  "^ 
6  T.  R.,  221.  For  instances  of  such  aetions  in  N.  0.,6ee  Har- 
ris V.  Mabry^  1  Ired._,  240 ;  Mabson  v.  Seaboard  Railroad  Co.y 
4  Jones,  379 ;  Porter  v.  Seaboard  Railroad  Co.,  6  Jones  2*6. 
2.  But  such  an  action  is  given  by  a  recent  statute  of  this 
State,  suggested  no  doubt  by  the  present  condition  of  labor, 
especially  with  reference  to  agriculture.  A.  A.,  1865-66,  ch. 
58,  p  22,  23;  A.  A.  1866-'67,  ch.  124,  p.  197,  the  first  giving 
an  action  and  double  damages,  the  second  an  indictment. 

There  have  also  been  adjudications  on  what  constitutes  a 
"cropper,"  or  .servant,  as  contradistinguished  from  a  tenant, 
who  is  a  quasi  proprietor.  State  v.  BurweUy  63  N.  C,  661 ; 
Denton  v.  Strickland^  3  Jones  61. 


•^ 


— Ty Msa^^mmm^^ 


JANUAllY  TERM,  1874.  603 


HaSKINS  v.  ROTStSlL 


3.  Compengation  to  the  hired  man  by  a  8ha7*e  of  the  cropy 
does  not  render  him  any  the  lees  a  servant,  nor  constitate  hina  ^ 
tenant  or  partner.  It  is  \cry  diflFerent  from  a  stipulation  for  a 
share  of  the  ^profits. 

In  some  cases  the  distinction  m^y  be  difficult  to  draw.  But 
in  this  case  there  is  no  difficulty.  The  direction  and  control 
of  the  whole  operations  of  the  year  are  vested  in  the  plaintiflF, 
with  stringent  seciwities,  not  only  for  obedience,  but  for  correct 
and  respectful  behavior^  towards  him  and  his  lamily,  of  all 
which  he  ief  made  the  judge. 

Wherever  in  such  a  contract,  the  will  of  one  party  is  to  con- 
trol, and  the  will  of  the  other  is  subordinated,  so  that  he  is  to 
conform  his  conduct  to  that  control,  the  former  is  master  and 
the  latter  a  servant.  No  degradation  is  implied.  The  relation 
is  the  result  of  voluntary  contract,  and  is  adopted  for  the  con- 
venience and  benefit  of  both  parties. 

McCorTde  <&  Bailey,  for  appellant,  filed  the  following  addi- 
tional brief: 

Two  views  of  the  question  involved  are  submitted  : 

First.  Viewed  under  the  doctrine  of  master  and  servant : 
There  are  a  number  of  cases  in  which  nice  distinctions  are 
taken  between  "tenants'-  and  "croppers;"  but  without  advert- 
ing to  them,  it  is  submitted  that  there  is  one  unmistakable 
criterion  deducible  from  all  the  cases,  namely,  has  the  party 
other  than  the  land  owner  a7i  estate  in  the  premises?  If  not, 
he  is  a  servant,  not  a  tenant. 

The  contract  under  consideration  gives  full  power  to  the 
land  owner. 

1.  We  submit  that  the  contract  Fpecified  in  the  complaint 
did  not  create  the  relation  of  landlord  and  tenant,  but  that 
Eastwood  and  the  others  became  thereby  mere  croppers,  and 
for  this  we  cite  JHe^eefy  ^w  Hart,  10  Ired.  63 ;  Brazier  v. 
Ansley,  11  Ired.  12. 

One  who  makes  a  crop  for  another,  vulgicey  a  cropper,  is  a 
servant,  a  hired  servant,  and  the  circumstance  that  he  is  to  re- 
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cei ve  payment  in  a  portion  of  the  crop,  instead  of  money,  is  of  no 
appreciable  weight.  If  the  land  owner  is  to  make  division, 
then  he  pay?,  and  the  cropper  does  not,  as  in  tenancies,  pay 
the  land  owner  as  for  rent.      WiswaU  v.  Brinson^  10  Irdd.  654. 

2.  Is  there  any  policy  of  the  law  which  forbids  the  creation 
of  the  relation  of  master  and  servant.  In  free  England  and 
the  free  Northern  States,  the  relation  has  been  recognized  from 
i^  earliest  times. 

Society  cannot  long  exist  without  grades,  and  the  relation  of 
master  and  servant  springs  from  the  earliest  and  always  con- 
tinning  needs  of  society,  without  reference  to  the  character  of 
government.  All  the  elementary  writers  agree.  See  1  Cooley 
Black.  429,  note  15. 

Independent  of  these  considerations,  the  policy  of  our  law 
has  been  recognized  and  declared  by  two  acts  of  the  Legisla- 
ture,  passed  since  the  abolition  of  slavery.  The  act  of  1865-66, 
chap.  58,  p.  122,  gives  an  action  for  enticing  or  harboring  any 
servant.  The  act  of  1866-'67,  chap.  124,  p.  197,  makes  such 
an  act  indictable. 

Second.  But  suppose  Eastwood  and  others  be  treated  on  the 
broader  ground,  not  of  servants  or  employees,  but  of  con- 
tractors, we  submit  even  on  this  broad  platform  the  plaintiff 
has  stated  a  cause  of  action.  Uhi  jus  ibi  remedntm.  And 
thi^  jus  is  not  a  mere  right  in  conscience,  but  a  legal  as  well 
as  equitable  ground  of  action,  and  extends  to  every  legal  de- 
mand or  claim. 

Whenever  one  has  suffered  damage  by  the  wilful  act  or 
default  of  another,  2lJ%ls  accrues,  subject  on  the  modification 
that  the  injury  is  proximate.  Lumly  v.  Gye,  2  Ell.  Black. 
216 ;  Barbee  v.  Armstead^  10  Ired.  530. 

Rodman,  J.     We  take  it  to  be  a  settled  principle  of  law, 
that  if  one  contracts  upon  a  consideration  to  render  personal 
services  for  another,  any  third  person  who  maliciously,  that  is, 
without  a  ^^ul  justification,  induces  the  party  who  contracted 
\  to  render  the  service  to  refuse  to  do  so,  is  liable  to  the  injured 
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party  in  an  action  for  damages.  It  need  scarcely  be  said  that 
there  is  nothing  in  this  principle  inconsistent  with  personal 
freedom,  else  we  should  not  find  it  in  the  laws  of  the  freest 
and  most  enlightened  States  in  the  world.  It  extends  impar- 
tially to  every  grade  of  service,  from  the  most  brilliant  and 
best  paid  to  the  most  homely,  and  it  shelters  our  nearest  and 
tenderest  domestic  relations  from  the  interference  of  malicious 
intermeddlers.  It  is  not  derived  from  any  idea  of  property  by  ^ 
the  one  party  in  the  other,  but  is  an  inference  from  the  obliga- 
tion of  a  contract  fteely  made  by  competent  persons. 

We  are  relieved  from  any  labor  in  finding  authorities  for 
this  principle,  by  a  very  recent  decision  of  the  Supreme  Court 
of  Massachusetts,  in  which  a  learned  and  able  Judge  delivers 
the  opinion  of  the  Court.      WcUke?*  v.  Cronin,  107  Mass.  R., 

»»   ar  t^ 

That  case  was  this :  The  plaintiffs  declared  in  substance  that 
they  were  shoemakers,  and  employed  a  large  number  of  per- 
sons as  bottomers  of  boots  and  shoes,  and  defendant  unlawfully 
and  intending  to  injure  the  plaintiff  in  his  business,  persuaded 
and  induced  the  persons  so  employed  to  abandon  the  employ- 
ment of 'the  plaintiff,  whereby  plaintiff  was  damaged,  &c. 

A  secfond  connt  says  that  plaintiff'  had  employed  certain  per- 
sons nan>ed  to  make  up  stock  into  boots  and  shoes,  and  defen- 
dant well  knowing,  &c.,  induced  said  persons  to  refuse  to  make 
and  finish  siveh  boots  and  shoes,  &c. 

The  third  count  is  not  material  to  be  noticed. 

The  defendant  demurred.  The  Court  held  each  of  the 
counts  good. 

I  shall  make  no  apology  lor  quoting  copiously  from  this 
opinion,  because  the  high  respectability  of  the  Court,  and  the 
learning  and  care  with  which  the  question  is  discussed,  make 
the  decision  eminently  an  authority. 

"  This  (the  declaration)  sets  forth  sufficiently  (1)  intentional 
and  willful  acts,  (2)  calculated  to  cause  damage  to  the  plaintiffs 
in  their  lawful  business,  (3)  done  with  the  unlawful  purpose  to 
cause  such  damage  and  loss,  without  right  or  justifiable  cause 
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on  the  part  of  the  defendant,  (which  constitutes  malice,)  and  (4,) 
actual  damage  and  loss  resulting." 

",The  general  principle  is  announced  in  Com.  Dig.  Action 
on  the  case  J.."  In  all  cases  where  a  man  has  a  temporal  loss 
or  damage  by  the  wrong  of  another,  he  may  have  an  action 
upon  the  case  to  be  repaired  in  damages."  The  intentional 
causing  such  lose  to  another,  without  justifiable  cause,  and  with 
the  malicious  purpose  to  inflict  it,  is  of  itself  a  wrong."  See 
Carew  v.  liutherfords  106  Mass.,  1,  10,  11. 

"  Thus  every  one  has  an  equal  right  to  employ  workmen  in 
his  business  or  service  ;  and  if  by  the  exercise  of  this  right  in 
such  manner  as  he  may  see  fit,  persons  are  induced  to  leave 
their  employment  elsewhere,  no  wrong  is  done  to  him  whose 
enaployment  they  leave,  unless  a  contract  exists  by  which  such 
other  person  has  a  legal  right  to  the  further  continuance  of 
their  services.  If  such  a  contract  exists,  one  who  knowingly 
aad  intentionally  procures  it  to  be  violated,  may  be  held  liable 
for  the  wrong,  although  he  did  it  for  the  purpose  of  promoting 
his  own  business." 

**  Every  one  has  a  right  to  enjoy  the  fruits  and  advantages 
of  his  own  enterprise,  industry,  skill,  and  credit.  He  has  no 
rififht  to  be  protected  against  competition  ;  but  he  has  a  right 
to  be  free  from  malicious  and  wanton  interference,  disturbance 
or  annoyance.  If  disturbance  or  loss  come  as  a  result  of  com- 
petition, or  the  exercise  of  like  rights  by  others,  it  is  damnum 
absque  ivjuria^  unless  some  superior  right  bj^  contractor  other- 
wise is  interfered  with.  But  if  it  come  from  the  merely  wan- 
ton or  malicious  acts  of  others,  without  the  justification  of  com- 
petition or  the  service  of  any  interest  or  lawful  purpose,  it  then 
stands  upon  a  different  footing,  and  falls  within  the  principle 
of  the  authorities  first  referred  to." 

"It  is  a  familiar  and  well  established  doctrine  of  the  law 
upon  the  relation  of  master  and  servant,  that  one  who  entices 
away  a  servant,  or  induces  him  to  leave  his  master,  may  beheld 
liable  in  damages  therefor,  provided  there  exists  a  valid  con- 
tract for  continued  service  known  to  the  defendant.     It  has 
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sometimes  been  supposed  that  this  doctrine  sprang  from  too 
English  statute  of  laborers,  and  was  confined  to  menial  service. 
But  we  are  satisfied  that  it  is  founded  upon  the  legal  right  de- 
rived from  tlio  contract,  and  not  merely  upon  the  relation  of 
master  and  servant,  and  that  it  applies  to  all  contracts  of  em- 
ployment, if  not  to  contracts  of  every  description. 
'^  In  Hart  v.  Aldridgey  Cowp.  54,  it  was  applied  to  a  case  very 
much  like  the  present.  *' 

^  In  &anter  v.  AstoTy  i  J.  B.  Moore,  12,  it  was  applied  to  the 
enticing  away  of  workmen  not  hired  for  a  limited  or  constant 
period,  but  who  worked  by  the  piece  for  a  piano  mannfaeturer. 
^  In  Shepperd  v.  Wakeman^  Sid.  79,  it  was  applied  to  the  loss 
of  a  contract  of  niarriage,  by  reason  of  a  false  and  malicious 
letter  claiming  a  previous  engagement. 

^  In  Winsmore  v.  Greenbanky  Willes,  577,  the  defendant  was 
held  liable  in  damages  for  unlawfully  and  unjustly  **  procuring, 
enticing,  and  persuading  "  the  plaintifi^s  wife  to  remain  away 
from  him,  whereby  he  lost  the  comfort  and  society  of  his  wife, 
and  the  profit  and  ^{^dvantage  of  her  fortune.  Barbee  v.  Arm'^ 
stead  10,  Ire.,  530. 

'^  In  Lumly  v.  Oye.  2  El.  &  Bl.,  210  (20  Eng.  L.  &  E.  R.,  168,) 
the  plaintiff  had  engaged  Miss  Wagner  to  sing  in  his  opera, 
and  the  defendant  knowingly  induced  her  to  break  her  con- 
tract and  refuse  to  sing.  It  was  objected  that  the  action  would 
not  lie,  because  her  contract  was  merely  executory,  and  she  had 
never  actually  entered  into  the  service  of  the  plaintiff;  and 
Coleridge,  J.,  dissented,  insisting  that  the  only  foundation  for 
such  an  action  was  the  statute  of  laborers,  which  did  not  apply 
to  a  service  of  that  character ;  but  after  full  discussion  and 
deliberation,  it  was  held  that  the  action  woi^yie  tor  the  damage 
thus  caused  by  the  defendant."  ^^^      ^ 

To  the  same  effect  are  Jones  v.  Jeter^  43  G<|(>.  831,  and 
SdUer  v.  Howanrdy  lb,  601,  in  both  which  cases  the  servants 
enticed  were  employees  in  husbandry.  The  only  case  to  the 
contrary  that  we  are  aware  of,  is  Burgess  v.  Carpenter^  2 
Rich.  S.  C.  7 ;  bat  the  authorities  relied  on  in  that  case  seem  to 
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US  Dot  in  point.  And  although  this  action  is  not  brought  under 
our  act  of  1866,  (Bat.  Rev.,  ch.  70,)  yet  that  act  is  evidence  of 
the  common  law. 

It  is  suggested,  (for  we  did  not  have  the  benefit  of  an  argu- 
ment for  the  defendant,)  that  in  the  present  case  the  contract 
between  the  plaintiff*  and  Eastwood  and  Wilkerson  is  unreason- 
able and  therefore  void.  We  cannot  suppose  it  to  be  con- 
tended that  this  Court,  or  any  Court,  when  there  is  no  sugges- 
tion of  fraud,  can  inquire  whether  the  reward  agreed  to  be 
paid  to  a  workman  is  the  highest  that  he  might  have  got  in 
the  market,  and  to  declare  the  contract  void,  or  to  make  a  new^ 
one  if  it  thought  not  to  be  the  h%hest.  No  Court  can  maKe 
itself  the  guardian  of  persons  sui  juris.  That  would  be  an 
assumption  inconsistent  with  their  freedom.  We  suppose  the 
objection  to  point  to  that  part  of  the  contract  which  is,  in  sub- 
stance, that  if  either  party  of  the  second  part,  or  any  person 
for  whom  they  contract,  shall  misbehave  in  the  opinion  of  the 
party  of  the  first  part^  such  misbehaving  party  shall  quit  the 
premises  and  forfeit  to  the  party  of  the  fi/rst  part  all  his  interest 
in  the  common  crop. 

It  is  said  that  these  provisions  make  the  plaintiff  a  judge  in 
his  own  cause,  which  the  law  will  not  allow,  and  that  they  are 
manifestly  so  oppressive  and  fraudulent  as  to  avoid  the  whole 
contract.  This  proposition  will  be  found  on  examination  to  go 
much  too  far  even  as  between  the  parties  to  the  contract,  and 
to  have  no  application  as  between  one  of  the  parties  and  a  ma- 
licious intermeddler,  as  the  defendant  must,  in  this  stage  of  the 
case,  be  considered. 

It  is  not  necessary  to  decide  what  would  be  the  eflTect  of  such 
a  stipulation  in  an  action  on  the  contract  between  the  parties 
to  it.  But  as  there  seems  to  be  some  misconception  of  the  law 
of  such  a  case,  and  as  although  there  are  numerous  authorities 
on  the  question,  it  is  not  yet  of  "  familiar  learning  "  in  our 
Courts,  a  few  observations  will  more  conveniently  lead  ns  to 
the  question  actually  presented. 

The  authorities  are  conclusive  that  the  parties  to  a  oontract, 
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if  there  be  no  fraud  or  concealment  of  the  interest,  may  agree 
to  make  a  person  interested,  or  even  one  of  the  parties  an  ar- 
bitrator to  decide  all  controversies  which  may  arise  under  the 
contract,  and  such  agreement  will  be  valid  and  effectual. 

In  Watson  on  Arbitration,  (85)  it  is  said ::  ^'  It  seems  that  it 
18  no  objection  to  an  award,  that  the  arbitrator  was  a  party,  or 
interested  in  the  matter  submitted,  provided  that  the  party 
objecting,  at  the  time  of  the  submission  knew  that  the  arbi- 
trator was  so  interested ;  as  in  the  case  when  Sergeant  Hards 
took  a  horee  from  my  lord  of  Canterbury's  bailiff  for  a  deodand, 
^nd  thereupon  tho  Archbishop  brought  his  action,  and  by  a 
rule  of  Court  it  was  referred  to  the  Archbishop  to  set  the  price 
upon  the  horse ;  the  sergeant  afterwards  sought  to  set  aside 
the  award,  on  the  gronnd  of  the  interest  of  the  Archbishop; 
but  it  was  denied  by  Lord  Hale,  and  per  totam  curiam.  Comb. 
218;  S.  C.,J:;  Mod.,  226;  Hard,  43;  1  Inc.&  W.,  511.  See 
also  Russell  on  Arbitration,  108.  In  Morse  on  Arbitration,  it 
13  said  that  a  person  interested  or  partial,  is  incompetent  to  act 
AS  an  arbitrator,  (p.  100.)  But  the  parties  may,  if  they  choose, 
waive  the  objection,  "  They  are  at  liberty  to  select  a  person 
interested  or  a  person  prejudiced,  a  relation,  or  an  enemy  of 
either  of  them.  Strong  v.  Strong^  9  Cnsh.  560  ;  Fox  v.  Hamr 
UtoTij  10  Pick,  275.  See  also  Morse  108.  The  most  impor- 
tant case  on  this  question,  however,  is  Hanger  v.  G7*eat  Wes- 
tern R.  W.  Co.^  5  H.  L.  72.  There  it  was  agreed  between  the 
plaintiff^  who  contracted  to  build  the  road,  and  the  Company, 
that  Brunei,  who  was  the  engineer  of  the  Company,  and  a 
large  shareholder  in  it,  should  be  the  judge  of  the  amount  and 
v^alne  of  the  work  done.  The  Lord  Chancellor,  after  saying 
that  Brunei  was  the  mere  agent  of  the  Company,  and  in  effect 
the  Company  itself,  continues :  "  It  does  not  appear  to  me  to 
be  necessary  to  institute  any  minute  inquiry  as  to  how  far  the 
calculations  of  Mr.  Brunei  were  accurate.  I  ihink  it  quite 
enough  if  they  were  bona  fide^  and  with  the  intention  of  acting 
according  to  the  exigency  of  the  terms  of  the  contract  The 
Company  expressly  stipulated  that  during  the  progress  of  the 
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work,  the  decision  of  the  engineer,  as  to  the  value  of  the  work, 
should  he  tinal.  If  the  appellant  thought  this  a  harsh  or  op- 
pressiye  clause,  he  ought  not  to^  have  agreed  to  it.  It  does  not, 
Iwwever,  seem  to  have  been  unreasonable."  To  the  same 
effect  are  Miott  v.Soutkdoum  B.  W.  Co.,  2  De  Gex  &  Sm. 
17 ;  HawUy  v.  N.  S.  R.,  W  C.  Id.  33 ;  mmherly  v.  Dick,  13 

Eq.  Cases,  1. 

The  case  ot  Banger  v.  Great  We«tern  Batlway  Cojnpauy, 
also  holds  that  penalties  and  forfeitures  upon  a  contractor,  pro- 
vided for  in  case  the  work  be  not  properly  done,  or  done  in  due 
time,  are  reasonable,  and  will  be  enforced^  even  to  the  great 
loss  of  the  careless  or  dilatory  contractor. 

These  authorities  unquestionably  establish  that  such  stipula- 
tions are  not  void  or  voidable,  even  as  between  the  parties,  and  it 
has  never  been  supposed  or  contended  that  they  made  the  whole 
contract  void  ^  as  even  if  void  themselves,  they  are  clearly 
separable  from  the  other  parts.  Either  party,  therefore,  could 
maintain  an  action  on  this  contract 

It  is  important  however  to  notice,  that  none  of  these  anthor- 
ities  goes  to  the  length  of  holding,  that  if  after  the  contractors 
had  duly  performed  all  or  a  part;  of  the  work,  the  plaintifi  had 
mala  fide,  or  without  lawful  cause,  discharged  them,  they  could 
not  recover  upon  the  contract.  The  contrary  is  implied  in  the 
lan«na<^  of  the  Lord  Clwncellor  in  Banger  v.  Great  WeOeni 
^m.  BauSy  Co.,  and  is  evidently  naost  consistent  with  reason  and 
■-^  iustice.  The  power  attempted  to  be  reserved  cannot  have  any 
greater  effect  than  to  make  the  discharge  prima  facie  lawful, 

if  so  much  as  that.  -    ,  .      , 

Contracts  with  such  stipulations  as  we  find  m  the  pres- 
ent, are  not  to  be  commended  as  precedents.  Such  stip- 
ulations are  unusual ;  they  answer  no  useful  purpose,  and 
suggest  an  intent  (perhaps  in  this  case  untruly)  to  take 
some  improper  advantage,  and  to  exact  from  the  employees  a 
degree  of  personal  deference  and  respect,  beyond  that  civil  and 
conrteoBS  deportment  which  every  man  owes  to  his  feUow  m 
every  relation  in  life.    To  this  extent,  a  mutuaLduty  is  imphed 
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in  every  contract  which  creates  the  relation  of  master  and  ser- 
vant. If  the  servant  fails  in  dne  respect,  the  master  may  dis- 
charge him,  and  so,  if  the  master  fails,  the  servant  will  be 
jnstified  in  quitting  the  employment. 

Again  it  is  suggested,  that  the  contractors  of  the  second 
part  in  this  contract  are  cropperSy  and  not  servants.  By  crop- 
per, I  understand, a  laborer  who  is  to  be  paid  for  his  labor  by 
being  given  a  proportion  of  the  crop.  But  such  a  person  is 
not  a  tenant,  for  he  has  no  estate  in  the  land,  nor  in  the  crop 
until  the  landlord  assigns  him  his  share.  He  is  as  much  a  ser-^ 
vant  as  if  his  wages  were  fixed  and  payable  in  money. 

It  is  unnecessary  to  discuss  the  question  whether  one  who 
maliciously  persuaded  a  tenant  to  abandon  his  holding,  would 
not  be  liable  in  damages  for  such  officious  intermeddling. 

But  whatever  may  be  the  eflFect  ol  the  provisions  commented 
on,  as  between  the  parties  to  the  contract,  the  authorities. are 
clear  and  decisive  that  a  person  in  the  situation  of  the  defend- 
ant, can  take  no  advantage  frona  them.  As  the  case  now  stands, 
he  cannot  pretend  to  play  the  part  of  a  chivalrous  protector  of 
defrauded  ignorance.  For  the  present  at  least,  he  must  be  I 
regarded  as  a  malicious  intermeddler,  using  the  word  malicious  ^ 
in  its  legal  sense. 

There  is  a  certain  analogy  among  all  the  domestic  relations,, 
and  it  would  be  dangerous  to  the  repose  and  happiness  of  fam- 
ilies if  the  law  permitted  any  man,  under  whatever  professions 
of  philanthropy  or  charity,  to  sow  discontent  between  the  head 
of  a  family  and  its  various  members,  wife,  children  and  servants. 
Interference  with  such  relations  can  only  be  justified  under 
the  most  special  circumstances,  and  where  there  cannot  be  the 
slightest  suspicion  of  a  spirit  of  mischief-making,  or  self  interest. 

To  enable  a  plain tifi'  to  recover  from  one  who  entices  his 
servant,  it  is  sufficient  to  show  a  stihsisting  relation  of  servioe^ 
even  if  it  be  determinable  at  will.  In  Keane  v.  Boycott^  2  H. 
Bl.,  511,  the  plaintiff  sued  a  recruiting  officer  for  enticing  his 
servant.  The  servant  was  an  infant  and  bad  been  a  slave  in 
St  Yincents  where  he  indentured  himself  to  serve  the  plain- 
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tiff  for  five  years.  The  indenture  of  conrse  was  void  upon  a 
double  ground,  but  the  Court  held  the  plaintiff  entitled  to 
recover.  Eyre,  C.  J.,  says,  "  The  defendant  in  this  case  had 
no  concern  in  the  relation  between  the  plaintiff  and  his  servant  / 
he  dissolved  it  officiously^  and  to  speak  of  his  conduct  in  the 
mildest  terras,  he  carried  too  far  his  zeal  for  the  recruiting  ser- 
vice." In  SyTces  v.  Dixon,  9  Ad.  &  EL,  693,  that  case  is  dis- 
tinguished from  Keane  v.  Boycott,  upon  the  ground  that  the 
servant  had  quitted  his  master  before  the  defendant  employed 
him,  and  there  was  then  no  subsisting  relation  of  service.  In 
Evans  v.  Walton,  2  C.  P.,  615,  (E.  L.  R.)  it  was  held  not  neces- 
sary to  show  a  valid  and  binding  contract  for  service,  but  only 
the  existence  of  the  relation.  If  the  servant  was  one  at  will, 
iL^  the  action  could  be  sustained.  Salter  v.  Howard,^m^^.,  is  to 
the  same  effect. 

We  are  of  opinit)n  that  the  complaint  sets  forth  a  sufficient 
cause  of  action. 

The  judgment  is  reversed  and  the  case  remanded  to  be  pro- 
ceeded iu^  &c.     Let  this  opinion  be  certified. 

Per  Curiam.  Judgment  reversed. 

Reade,  J.,  {dissenting,)  I  cannot  agree  with  the  majority  of 
the  Court,  and  the  subject  is  of  such  general  concern  and  of  so 
much  importance,  that  I  must  depart  from  our  usage  to  allow 
the  opinion  of  the  majority  to  pass  as  the  opinion  of  all  io 
matters  of  minor  importance. 

I  do  not  deny  that,  in  some  sense,  every  one  who  renders 
service  for  another  is  that  other's  servant ;  but  I  do  deny  that 
in  every  such  case  the  relation  of  master  and  servant  is  estab- 
lished. The  child  is  servant  of  the  parent,  the  wife  of  the 
husband,  (and  why  not  the  husband  of  the  wife  ?)  the  lawyer 
of  his  client,  the  physician  of  his  patient,  the  pastor  of  bis 
church,  &c.  And  so  the  mechanic  who  contracts  to  build  my 
house,  and  the  teacher  who  contracts  to  teach  my  children,  and 
^vory  one  who  contracts  to  do  anything  for  me,  is,  in  some 
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sense,  my  servant ;  and  my  correspondent  is  my  "  most  hnmble 
servant."  Bat  none  of  these  fa^l  under  the  well  defined  and 
well  known  title  of  nlaster  and  servant.  Every  layman  under- 
stands that  there  is  such  a  relation,  just  as  there  is  the  relation 
of  husband  and  wife.  And  every  lawyer  when  he  desires  to 
know  what  constitutes  that  relation  and  what  are  its  incidents, 
looks  under  that  head,  and  if  he  looks  under  any  other  head, 
it  is  only  for  analogies.  Blackstone  says,  "The  three  great 
relations  in  private  life,  are,  Ist.  That  of  master  and  servant ;, 
2d.  That  of  husband  and  wife  ;  3d.  Th^t  of  parent  and  child. 
And  the  law  makes  a  4th.  That  of  ffuardian  and  ward^  In 
discussing  these  relations,  he  says,  '*  I  shall  first  consider  the 
several  sorts  of  servants,  and  how  this  relation  is  created  and 
destroyed,  The  first  sort  of  servants  therefore  aeknowled  by 
the  laws  of  England,  are  menial  servants^  so  called  from  being 
intra  menia  or  domestics.  The  contract  between  them  and 
their  masters  arises  upon  the  hiring." 

This  is  an  ancient  servitude,  embracing  duty,  subjecti  »n  and 
allegiance  on  the  part  of  the  servant,  aud  superiority  and 
power  on  the  part  of  the  master.  Bac.  Ab.  Master  and  Ser- 
vant. And  these  characteristics,  modified  by  times  and  cir- 
cumstances, always  distinguish  the  relation  of  master  and  ser- 
vant; and  Mr.  Graham's  brief  refers  iistothe  decalogue,  fourth 
and  tenth  commandments,  as  showing  that  such  were  the  char- 
acteristics of  servitude  in  those  days. 

Quoting  again  from  Blackstone  :  "  Another  species  ot  ser- 
vants are  called  apprentices,  (from  apprendre^  to  learn,)  and 
are  usually  bound  tor  a  term  of  years  by  deed  indo?itod,  or  in- 
dentures, to  serve  their  masters,  and  be  maintained  and  in- 
structed by  them." 

Servitudes  of  this  kind  were  at  first  formed  by  the  parties 
themselves,  or  by  their  parents  or  friends  acting  for  them. 
But  subsequently,  the  overseers  of  the  poor,  or  other  proper 
authorities  bound  out  poor  children  as  apprentices.  The  inci- 
dents to  the  relation  of  master  and  apprentice  were,  on  the 
part  of  the  apprentice,  service  and  subjection  ;  and  on  the  part 
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of  the  master,  power,  instruction,  protection  and  maintenance. 
The  mode  of  apprenticing  by  indentures  of  the  parties,  was  at 
common  law,  and  the  binding  by  the  overseers  of  the  poor, 
was  by  statute ;  and  we  have  had  similar  statutes. 

It  is  not  pretended  that  any  such  relation  as  I  have  de. 
scribed  exists  in  the  case  before  us.  There  is  no  other  relation 
of  master  and  servant  known  to  the  common  law.  How  then 
an  the  relation  in  this  case  be  that  of  master  and  servant? 
Take  it  that  there  is  a  contract  of  service — hard  enough  in  its 
terms — yet  there  is  wanting  the  element  of  protection  and 
maintenance  on  the  part  of  the  plaintiif,  which  is  indispensable 
to  create  the  relation  of  master  and  apprentice.  If  therefore, 
any  of  the  many  authorities  cited  in  the  learned  opinion  of  the 
majority  in  this  case  are  founded  on  the  relation  of  master  and 
servant  which  I  have  been  considering,  they  are  inapplicable. 
There  are,  however,  relationsof  master  and  servant  in  England 
other  than  those  which  I  have  been  considering. 

Quoting  again  from  Blackstone :  "  A  third  species  of  ser- 
vants are  laborers^  who  are  only  hired  by  the  day  or  the  week, 
and  do  not  live  intra  menia  as  part  of  the  family  ;  concerning 
whom  the  statutes  before  cited  have  made  many  very  good 
regulations :  1.  Directing  that  all  persons  who  have  no  visible 
effects  may  be  compelled  to  work.  2.  Defining  how  long  they 
must  continue  at  work  in  summer  and  in  winter.  3.  Punish- 
ing sucU  as  desert  their  work.  4.  Empowering  the  justices  at 
sessions,  or  the  sheriff  of  the  county  to  settle  their  wages ;  and 
5.  Inflicting  penalties  on  such  as  either  give  or  exact  more 
wages  than  are  so  settled. 

There  are  many  of  these  statutes  in  England,  regulating 
almost  every  species  of  trade  and  labor,  with  very  stringent 
terms  against  the  laborers  and  servants,  as  well  as  against  the 
masters,  and  innumerable  decisions  have  been  made  under 
these  statutes,  and  neither  text  writers  nor  judges  have  always 
been  careful  to  distinguish  between  cases  under  the  statutes, 
and  not  under  the  statutes.  Such  cases  are  not  authority  here, 
because  we  have  no  such  statutes.     And  yet  it  is  very  evident 
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that  the  complaint  is  based  upon  the  learning  and  cases  nnder 
those  statntes.  It  begins  by  setting  out  that  the  alleged  ser- 
vants '^  bound  themselves  as  laborers."  And  charges  that  the 
defendant  did  '*' harbor  and  detain  themJ*^  Evidently  going 
upon  the  idea  that  the  relation  of  master  and  servant  existed. 

Having  divested  the  case  of  the  supposed  character  of  master 
and  servant,  I  propose  now  to  consider  it  as  it  is,  a  contract 
between  the  parties. 

I  do  not  deny  what  is  said  in  the  learned  opinion  of  the  ma-  \ 
jority  that  if  there  is  a  contract  between  A  &  B  for  any  pur- 
pose, and  C  induces  B  to  violate  the  contract  to  the  injury  of 
A,  A  has  his  action  against  0  for  damages.     Not  upon  any 
idea  of  master  and  servant,  however.    In  the  leading  case  from 
Massachusetts,  put  by  my  learned  brother,  where  the  shoe- 
maker was  induced  to  break  his  contract,  the  learned  Judge 
puts  it  upon  the  ground  of  breach  of  contract     And  so  it  was 
where  the  actress  was  induced  to  refuse  to  Jiilfill  her  engage^  J 
inent.     There  was  no  relation  of  master  and  servant.     And  / 
the  reference  to  it  is  only  for  the  analogy. 

The  relation  of  master  and  servant  was  never  supposed  to 

^    -^xist  between  Barnum  and  Jeimie  Lind,  nor  between  Stra-. 

kosch  and  Ncilloowi     But  still  I  admit  that  if  a  third  person  I 

had  induced  these  queenSj  not  servants  of  song,  to  violate  theirf 

contracts,  soch  third  person  would  have  been  liable  in  damages^ 

But  I  do  not  admit  that  to  induce  one  to  violate  a  contract  is 
jper  se  actionable,  as  it  is  the  relation  of  master  and  servant  or 
master  and  apprentice.  In  order  to  make  it  so  there  must  be 
4,amage,  And  the  damage  must  be  specifically  charged  and 
proved.  There  is  no  charge  of  damage.  Damages  are  "  de- 
manded^'* but  none  are  charged  to  have  been  sustained.  There 
must  be  a  per  qtood  in  al!  such  cases.  Here  there  is  none.  In 
the  Massachusetts  case,  which  leads  and  is  made  the  basis  of  the 
opinion  of  the  majority,  the  learned  Judge  enumerates  four 
requisites  to  sustain  the  action,  which  the  declaration  must  con- 
tain, and  which  the  declaration  in  that  case  did  -conlaiu: 

''  L  lutcntional  and  wilful  acts. 
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2.  Calculated  to  cause  damago  to  the  plaintifis  in  tlieir  la^r- 
ful  bnsinesB.     ^ 

3.  Done  with  the  unlawful  purpose  to  cause  such  damage."^ 
Now  grant,  for  the  sake  of  the  argument,  that  the  complaint 

in  this  case  contains  the  three  first  requisites,  although  I  do 
not  think  it  does,  yet  the  fourth  requisite  is  wholly  wanting. 

"  4.  Actual  damage  and  loss  resulting." 

In  regard  to  this  last  requisite,  which  is  the  gist  of  the  whole 
matter,  and  without  which  there  can  be  no  recovery  fn  any 
such  case,  there  is  no  allegation,  whatever.  In  the  Massachu- 
setts case,  each  count  in  the  declaration  contained  the^r  qiwd^ 
"  Whereby  the  plaintiff  lost  the  services,  &c.,  and  all  the  ad- 
vantages and  profits,  &e ,.  and  incurred  large  expense  to  pro- 
cure  other  suitable  workmen,  &c.,  ami  were  tJompeHed  to  pay 
much  larger  prices,  Ac,  and  have  been  hindered  in  their  busi- 
ness to  a  large  extent,  ifec.,.  from  which  they  would  otherwise 
liave  realized  large  profits,.  &cJ^  And  the  second  count: 
"  Whereby  their  stock  of  leather  was  greatly  damaged,  and 
they  were  compelled  ta  pay  much  higher  prices,  &c."  And 
BO  in  the  other  count.  If  all  this  was  necessary  in  that  case, 
which  is  the  basis  of  this,  why  Is  it  not  necessary  in  this  i  It 
is  necessary  in  every  case,  and  no  ease  ean  be  found  in  England 
or  America,  where  it  has  been  held  otherwise.  It  is  common 
learning.  And  doubtless  was  overlooked  in  the  learned 
opinion  of  the  majority,  because  we  had  no  argument  on  the 
part  of  the  defendant,,  and  other  points  were  made  prominent 
as  the  only  points  by  tlie  learned  counsel  for  the  plaintiff. 

2.  The  contract  is  not  binding  upon  the  laborers  because  of 
fraud  and  imposition  apparent  on  its  face. 

That  Eastwood  and  Wilkerson  are  ignorant,  is  apparent  from 
the  fact,  that  they  make  their  naark  to  the  agreement.  That 
they  are  poor,  is  apparent  if&in  the  fact  that  they  have  no 
homes,  but  have  to  live  on  the  lands  of  the  plaintiff;,  and  they 
have  neither  teams  nor  tools  with  which  to  make  a  crop,  and 
that  they  are  dependent,  is  apparent  from  the  fact  that  they 
stipulate  against  their  "  insolence/'' and  that  of  all  their  &mily^ 
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towards  the  plaintiff  and  all  his  family,  without  requiring  like 
8tipulatioD8  from  the  plaintiff;  and  from  the  fact  that  they  put 
it  in  the  power  of  the  plaintiff,  at  any  time  during  the  year,  to 
turn  them  out  of  their  houses,,  and  take  to  himself  the  whole 
of  their  labor  and  crop;  and  that,  not  alone  for  unfaithfulaess 
in  their  business,  but  for  what  he  or  any  of  his  family  may  be 
pleased  to  consider  disrespectful  behavior  to  him,  or  to  any  of 
his  family,  in  no  way  connected  with  their  business — the  mere 
flout  of  a  child,  it  raay  be.  And  that  the  plaintiff  used  his 
power  over  them  fraudulently,  to  circumvent  them,  is  apparent 
from  the  fact  that  he  took  from  them  such  an  unconscionable 
agreement. 

The  plaintiff's  counsel  informed  us  that  his  researches  had 
found  but  one  case  where  a  contract  had  been  resisted  at  law 
as  unconscionable;  where  a  grain  of  rye  had  been  promised 
for  the  tir^t  day,  increasing  every  day  in  geometrical  progres- 
sion for  a  considerable  time,  when  it  was  found  that  there  was 
not  as  much  rye  in  all  the  world.  There  is  another  kindred 
case,  where  a  horse  was  shod  for  a  penny  for  the  first  nail,  and 
increasing  for  every  other  nail,  in  geometrical  progression. 
These  cases  are  too  remote  and  comical  to  be  of  any  practical 
use,  but  the  books  are  full  of  cases  where  Courts  of  equit}-,  as 
we  are  now,  have  relieved  against  contracts  founded  in  fraud 
and  circumvention,  and  where  equity  refuses  to  enforce  con- 
tracts which  have  the  element  of  hardship  or  unfair  advantage. 
In  order  to  meet  this  view  of  the  case*,  the  opinion  of  the  ma- 
jority estimates  that  although  the  contract  stipulates  that  Has- 
kins  has  everything  in  his  own  hands,  and  he  is  to  do  whatever 
"  suits  "  him,  yet  if  he  were  to  discharge  the  laborers  without 
good  cause,  they  might  have  their  action  against  him.  But 
then  the  opinion  fritters  the  right  away  to  nothing,  because  it 
goes  on  to  argue  and  cite  authorities  to  show  that  a  man  may 
be  judge  or  arbitrator  in  his  own  cause;  and  besides,  what 
poor  remedy  is  a  law  suit  for  these  laborers  who  have  neither 
time  nor  money  to  spare.  The  only  security  against  such  eon- 
tracts  is  for  the  Courts  utterly  to  ignore  them.    And  yet, 
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instead  of  ignoring  this  contract,  the  most  important  principles 
are  snbjugated  to  sustain  it.  It  is  made  the  case  of  master  and 
servant  without  the  element  of  maintenance  on  the  part  of  the 
master ;  and  in  order  to  sustain  the  stipulation  for  the  arbitrary 
will  of  the  plaintiff  to  govern  all,  the  wholesome  rule,  that  uo 
one  shall  be  judge  in  his  own  cause,  is  subordinated. 
*  3.  But  the  gravest  objection  to  the  contract  is,  that  is  against 
public  policy. 

If  Eastwood  and  Wilkerson  had  contracted  in  so  many  wordb 
to  be  the  slaves  of  the  plaintiff,  it  would  be  conceded  to  be 
against  public  policy,  and  void.  But  here  is  a  condition  worse 
than  slavery.  If  slaves,  he  would  have  been  entitled  to  their 
services  and  could  have  enforced  their  good  behavior  and  pun- 
ished their  insolence,  but  he  would  have  been  obliged  to  feed 
and  clothe  them  and  provide  them  shelter.  But  here  he  stip- 
ulates for  their  services  and  for  their  good  behavior,  and  that 
they  shall  feed  and  clothe  themselves  and  leave  their  homes  at 
his  bidding,  leaving  to  him  the  results  of  their  labor.  And 
then,  if  any  third  person  shall  entice  them  away  from  such  a 
/Contract  and  furnish  them  employment  by  which  they  can  live, 
he  claims  to  recover  of  such  person  damages.-  It  is  plain  to 
see  that  if  such  contracts  wore  allowed,  society  would  soon  be 
disorganized  with  the  worst  results,  both  to  employers  and  la- 
borers. There  is  no  greater  danger  in  any  community  than  a 
dependent  class  upon  whom  is  the  hand  of  oppression  bearing 
hard,  and  who  have  no  where  to  look  for  relief.  Consider  who 
these  parties  are,  and  their  condition.  The  plaintiff  is  a  land 
owner.  He  agrees  with  two  laborers,  one  white  and  the  other 
colored,  to  furnish  them  land,  teams,  4&c.,  and  they  are  to  cul- 
tivate the  land  and  the  crop  is  to  be  divided  between  them. 
Such  relations  have  always  existed  in  the  Ktate.  They  have 
never  been  called  master  and  servant,  but  landlord  and  tenant, 
lessor  and  lessee,  cropper  or  partners,  according  to  the  con- 
tract There  has  never  been  anything  degrading  in  any  of 
these  relations  ;  public  policy  requires  that  there  should  not  be. 
The  State  has  no  greater  interest,  than  that  all  her  citizens, 
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laborers  and  employers  alike,  shonld  have  the  spirit,  behavior 
and  independence  of  uianhood.  Now  turn  to  this  contract. 
*^  The  said  Eastwood  and  Wilkerson  agree  to  work  faithfully 
all  the  year,  and  canse  their  bands  to  do  the  same ;  they  are  to 
work  wholly  by  the  orders  and  directions  of  said  Haskins  at 
all  times,  and  should  any  of  the  above  mentioned  hands  fail  to 
work  to  suit  the  said  Haskins,  he  has  the  privilege  to  discharge 
them  at  any  time  he  may  think  proper."  This  would  seem  to 
be  strong  enough  to  Secure  to  Haskins  all  that  he  ought  to 
have  expected,  the  right  to  discharge  them  at  any  time  if  they 
failed  to  work  to  suit  him.  But  the  contract  goes  on,  "  The 
hand  or  hands  discharged  losing  all  their  labor  and  time  done 
by  them  on  the  farm  of  said  Haskins,  and  leave  the  plantation 
immediately,  the  £aid  Haskins  drawing  their  proportionate 
part  of  all  the  crops."  Surely  that  was  enough,  but  it  pro- 
ceeds "Should  any  ot  the  said  hands  be,  in  the  judgment  of 
said  Haskins,  insolent  to  said  Haskins,  or  disrespectful  to  him 
or  any  of  his  family,  the  said  Haskins  has  the  privilege  of  dis- 
charging said  hands  at  any  time,  the  said  hand  discharged 
losing  all  the  labor  rendered  by  him."  No  one  can  read  the 
contract  without  being  satisfied  that  the  best  interest  of  society 
forbid  that  it  should  be  enforced  or  in  any  way  countenanced 
in  the  Courts.  It  bears  upon  its  face  the  evidence  that  the 
plaintiff  intended  to  get  the  labor  of  these  men  and  discharge 
them  and  keep  their  earnings.  And  then  what  could  they 
do?  Men  with  families,  the  year  gone,  and  all  their  earnings 
gone.  The  alternative  is  the  poor  house  or  crime  and  the  jail. 
What  would  be  the  condition  of  society  if  every  contract 
was  of  this  character?  And  if  one  may  bo,  all  may  be.  On 
the  first  of  November  the  plaintiff  might  drive  off  the  laborers 
and  their  families,  and  keep  all  their  earnings ;  and  then  for 
the  winter,  they  would  be  without  shelter,  food  or  raiment ; 
they  would  be  paupers,  and  every  community  must  support 
its  paupers.  And  every  government  must  provide  tor  its  pau- 
pers,  and  to  prevent  pauperism,  every  prudent  government 
regulates  the  relations  of  masters  and  servants,  and  masters 
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and  apprentices.  And,  as  labor  is  always  more  or  less  depen- 
dant in  riiost  countries  thickly  populated,  they  have  statutes 
regulating  labor.  In  England  they  have  "  laborers'  statutes" 
regulating  almost  every  species  ot  labor,  with  a  view  to  the 
protection  of  both  employer  and  laborer.  And  I  think  no 
case  can  be  found  in  England  or  America  where  such  a  eon- 
tract  as  this  is  authorized  by  statute,  or  supported  by  the 
Courts.  Indeed,  I  do  not  know  that  it  can  be  fairly  interred 
from  the  opinion  of  the  majority  in  this  case,  that  this  contract 
would  be  supported,  if  the  controversy  were  between  the 
plaintiff  and  the  laborers.     I  think  it  would  not. 

4.  This  brings  me  to  the  only  other  point.  It  is  said  that 
even  if  the  contract  is  such  as  the  laboiers  may  violate  with 
impunity,  yet  the  defendant  is  a  malicious  intermeddler,  and 
does  not  stand  upon  the  same  footing  with  the  laborers.  I 
admit  that  it  is  of  much  importance  to  the  best  interests  of  so- 
ciety that  valid  contracts  of  every  kind,  and  especially  those 
between  employers  and  laborers,  should  be  observed  in  good 
faith;  and  that  officious  intermeddlers  should  find  no  favor. 
But  it  is  a  rule  of  common  sense,  that  what  one  may  la\tfully 
do,  another  may  advise  him  to  do.  Yet  I  admit  that  there  is 
respectable  authority  for  saying,  that  where  there  is  a  voidable 
contract  which  one  of  the  parties  may  violate  with  impunity, 
if  a  third  person  induces  him  to  violate  it,  he  may  be  liable. 
The  instance  put  ie,  where  an  infant  is  a  party  to  a  contract 
which  is  voidable  by  him,  and  a  third  person  induces  him  to 
violate  it,  he  is  liable.  And  why  should  he  not  be?  for  the 
contract  may  be  for  the  advantage  ot  the  infant ;  and  both  the 
infant  and  the  public  interested  in  its  observance.  But  Mr. 
Smith,  in  his  work,  entitled  master  and  servant,  p.  7,  says: 
'^  But  it  has  been  held  that  a  contract  by  an  infant  binding 
himself  to  serve  during  a  certain  time  for  wages,  but  enabling 
the  master  to  stop  the  work  whenever  he  chose,  and  retain  the 
wages  during  the  stoppage,  is  wholly  void  as  not  being  bene- 
ficial to  the  infant."     For  which  he  cites  Beff.  v.  Zordy  12  Q. 
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B.  757.    Observe  the  difference  between  void  and  voidable 
contracts. 

Under  the  new  regime,  mneh  of  the  labor  of  the  country  ig 
performed  under  contract.  This  ie  the  iiret  ease  which  has 
been  before  ns  in  which  the  incidents  of  the  relation  of  em- 
ployer and  laborer  have  been  nnder  diecuseion,  and  will  prob- 
ably be  looked  to  as  a  precedent.  I  think  it  of  great  import- 
ance that  employers  should  make  only  joet  and  reasonable  con- 
tracts ;  that  laborers  should  be  faithful  on  their  part ;  and  that 
third  persons  should  not  iuteruitiddle.  If  either  of  these 
clafscs  violate  their  plain  duties,  they  will  find  no  favor.  "What 
'I  say  for  luyself,  I  thfhk  I  may  say  for  this  Court,  and  for  all 
Courts  Only  to  prevent  a  contrary  influence  is  the  aim  of 
much  that  I  have  said. 


STATE  B.  JOHN  ALLEN  KETCHET. 

The  Act  of  ieS8-'6e,   chap.    273,   and  tbe  Act  amendatory  thereof. 

1871-  '72,  chap.  15,  authorizing  the  Governor  of  the  State  to  appoint 

Special  Tcnna  of  the  Superior  Courts,  are  not 

in  appointing  Bueh  Special  Terms,   the  Gov. 

the  certificate  of  the  Judge,  so  far  as  to  confim 

of  a  particular  class  of  cases. 
It  is  not  necessary  that  a  prisoner  should  be  ai 

preceding  regular  term  to  the  Special  Term  at 
Because  of  a  juror's  being  first  cousin  to  the  pri» 

challenge  by  the  prisoner,  unless  it  be  shown  that  ill  feeling  or  bad 

blood  exists  between  the  juror  and  the  prisoner. 
A  witness  may  be  edlowed  to  express  his  opinion  as  to  the  state  of  mind 

of  another  witness,  during  certain  periods ;  and  it  is  not  necessary  that 

such  witness  should  be  an  expert  or  a  physician. 
(StaU  v.  Pgrrj,,  Busb.  880 ;  Btatt  v.  Bal^,  63  N.  C.  Kep.  379 ;  and  StaU 

v.  ffendenim,  68  N.  C.  Rep.  850,  cited  and  approved.) 

IimicruKBT,  for  lUpe,  tried  before  AJberison,  J.,  at  a  Special 
(Aagast)  Term,  187S,  of  Rowah  Superior  Ooart. 
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The  objection  taken  to  the  rulings  of  his  Honor,  and  the 
points  raised  on  the  trial  below,  are  f ally  set  ont  in  the  opinion 
of  Justice  Settle. 

The  prisoner  was  found  guilty.  Motion  for  ^  new  trial ; 
motion  refused.     Judgment  and  appeal. 

Jones  cfe  Jones  and  Craige  cfe  Oraige,  and  e/.  M.  McCorJchj 
for  the  prisoner. 

Attorney  General  Hargrove  and  Bailey^  for  the  State. 

Settle,  J.  The  learned  counsel  for  the  defence  have  made 
many  excepcions,  not  only  to  the  constitutionality  and  regu- 
larity of  the  Court  which  tried  the  prisoner,  but  also  to  the 
rulings  of  his  Honor  on  the  trial. 

As  some  of  these  exceptions  were  abandoned,  and  others  not 
pressed  in  this  Court,  we  shall  notice  only  such  as  were  urged, 
and  which  seem  to  require  some  comment. 

Ist.  It  is  insisted  in  view  of  Art.  4,  sec.  14  of  the  Constitu- 
tion, that  the  Legislature  had  no  right  to  pass  the  act  of 
1868-  68,  ch.  273,  and  the  amendatory  act  of  1871-72,  chap. 
15,  under  which  the  Governor  appointed  the  special  term  of 
the  Court  at  which  the  prisoner  was  tried. 

2d.  And  further,  that  if  said  acts  are  constitutional,  yet  as 
Judge  Cloud  had  only  certified  to  His  Excellency  that  there 
was  such  an  accumulation  of  civil  actions  in  the  Superior  Coart 
of  Rowan  county  as  to  require  the  holding  of  a  special  term 
for  the  disposal  of  such  civil  actions,  he  had  no  po^er  under 
the  acts  in  question  to  issue  a  commission  to  a  Judge  to  hold  a 
Court  for  the  trial  of  both  civil  and  criminal  actions. 

We  see  no  conflict  between  the  Constitution  and  the  acts  in 
question,  and  if  indeed  there  were  some  apparent  conflict,  we 
should  feel  ourselves  bound,  after  recognizing  the  validity  of 
Courts  of  Oyer  and  Terminer  and  special  terms,  in  the  most 
solemn  cases,  not  to  disturb  a  very  convenient  and  beneficial 
method  of  dispensing  justice. 

Upon  the  second  bt*anch  of  the  objection  it  is  suiBcient  to 
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say,  that  the  Governor  is  not  bound  to  follow  the  certificate  oi 
the  Judge;  and  that  there  is  nothing  in  the  acts  to  prevent  the 
Governor,  after  cause  is  laid  before  him  to  j  nstify  a  special 
term,  from  exercising  his  discretion,  as  to  the  extent  of  the 
jurisdiction,  for  the  trial  of  actions,  he  may  see  fit  to  confer  on 
such  special  terms. 

We  have  held,  since  the  adoption  of  our  present  Constitn- 
tion,  in  State  v.  Bdker^  63  N.  C,  279,  and  also  in  State  v. 
Henderson^  68  N.  C,  350,  that  a  Court  of  Oyer  and  Terminer, 
held  under  the  act  of  Feb.  9,  1862,  is  a  Superior  Court,  and  is 
not  repugnant  to  the  Uonstitution. 

After  a  verdict  of  guilty,  the  prisoner'^s  counsel  insisted  that 
the  Court  could  not  legally  try  the  prisoner,  because  he  had 
not,  prior  to  this  special  term,  been  arraigned,  and  no  issue  had 
been  joined  at  a  precedent  regular  term  of  the  Court. 

After  what  has  been  said  it  would  seem  unnecessary  to  add 
anything  further  in  support  of  the  powers  of  special  terms,  but 
we  will  quote  section  3  of  the  act  of  1868-'69,  sujpra^  which 
declares  that  "  the  special  terms  of  the  Superior  Courts,  held 
in  pursuance  of  this  act  shall  have  all  the  jurisdiction  and 
powers  that  regular  terms  of  the  Superior  Courts  have." 

By  this  we  must  understand  that  such  special  terms  have  all 
necessary  jurisdiction  and  powers  to  dispose  of  such  business 
as  may  be  authorized  to  be  heard  under  the  Commission  con- 
stituting the  Court. 

This  interpretation  is  consistent  with  the  Constitution  and 
all  the  acts  of  the  General  Assembly  on  the  subject,  and  enables 
the  Governor  to  authorize  just  snch  Courts  as  the  exigencies 
of  the  case  may  require. 

We  now  come  to  the  exceptions  made  to  the  rulings  of  hie 
Honor  in  the  progress  of  the  trial. 

1st.  A  first  cousin  of  the  prisoner  was  tendered  as  a  juror, 
when  the  prisoner  challenged  him  for  cause,  but  the  only  cause 
assigned  was  the  relationship  existing  between  them. 

This  would  undoubtedly  have  been  a  good  cause  of  challenge 
on  the  part  of  the  State,  but  was  it  so  for  the  prisoner?    We 
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think  not  Lord  Ooee  says  that  relationship  is  a  good  canee 
of  principal  challenge,  no  matter  how  remote  soever,  for  the 
law  presumeth  that  one  kinsman  doth  favor  another  before  a 
stranger.  Thomas'  Coke,  3  vol.,  518.  And  the  same  doctrine 
is  held  in  State  v.  Perry^  Busbee,  330. 

The  prisoner  does  not  say  that  his  cousin  is  hie  enemy. 

Had  snch  cause  been  assigned  and  fonnd  to  be  true,  the  juror 
should  have  been  rejected.  Family  feuds  are  apt  to  be  very 
bitter. 

2d.  One  Monroe  Miller  testified  that  he  thought  he  saw  the 
prisoner  on  the  day  of  the  alleged  rape,  at  an  hour  which 
would  render  it  highly  improbable  that  he  could  have  done  the 
act  at  the  time  stated  by  the  prosecutrix. 

A  witness  was  then  offered  by  tlic  State,  who  testified,  after 
objection  by  the  prisoner,  that  he  knew  Miller  well ;  that  he 
had  lived  with  him,  and  that  at  certaii:  periods  of  the  montli 
said  Miller  did  not  seem  to  be  right  in  his  mind,  whilst  at 
other  times  he  was  rational,  and  that  at  the  period  alluded  to 
he  seemed  to  be  dull  and  his  ideas  and  statements  confused. 
The  prisoner  objects  because  the  witness  was  allowed  to  give 
his  opinion  as  to  the  state  of  Miller's  mind.  * 

It  is  said  in  Clary  v.  Clary,  2  Ired.  78,  there  are  facts  which 
from  their  nature  exclude  all  direct  positive  proof.  No  man 
can  testify,  as  of  a  fact  within  his  knowledge,  to  the  sanity  or 
ineanity  of  another.  Such  a  question,  when  it  arises,  must  be 
determined  by  other  than  direct  proof,  and  in  that  case  the 
opinion  of  a  witness  as  to  the  testator's  state  of  mind  was  held 
to  be  competent  evidence. 

This  position  is  supported  by  1  Greenleaf  on  Evidence,  sec. 
4il,  where  it  is  said  that  insanity  belongs  to  that  class  of  facts, 
which,  from  the  very  nature  of  things,  must  be  proved  by  the 
opinion  of  witnesses* 

And  the  cases  establish  the  position,  that  it  is  not  necessary 
that  the  witnesses  to  prove  sanity  or  insanity  should  be  phy- 
sicians or  experts. 

3d.  The  third  and  last  exception  is,  that  his  Honor  per- 
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mitted  witnesses  to  say  diat  they  had  seen  tlie  prisoner  abont 
the  time  when  a  horse  and  a  eow  and  a  trnnk  were  stolen. 

Bat  the  record  fnrther  states  that  reference  to  the  stolen 
property  was  allowed  by  the  Oonrt,  and  so  stated  at  the  time 
of  its  adoiission,  alone  to  fix  the  date  of  the  prisoner's 
presence  in  the  connty^  and  in  his  Honor's  charge  to  the  jury, 
he  directed  them  to  regard  this  evidence  for  the  purpose  solely 
of  fixing  dates  and  to  give  no  ether  weight  thereto. 

When  evidence  is  irrelevant  and  calculated  to  mislead  or 
prejudice  a  jury,  it  is  error  to  receive  it,  but  we  cabinet  say 
that  it  was  irrelevant  to  show  that  the  prisoner  was  in  th^ 
eounty  at  a  certain  time,  and  the  jury  could  not  have  been 
misled  or  prejudiced  by  tliis  evidence,  when  his  Honor,  both 
at  the  time  of  receiving  it,  and  in  his  charge,  gave  such  full 
and  clear  explanations  as  to  its  purport  and  effect.  For  illus- 
tration :  It  becomes  material  to  show  that  A  was  in  the  city  of 
Raleigh  on  a  certain  day ;  may  not  B  testify  that  although  he 
eannot  fix  the  day  of  the  month,  yet  he  is  sure  that  he  saw  A 
in  the  city  on  the  day  that  0  was  killed  ?  And  then  may  not 
D  be  allowed. "to  fix  the  exact  date  of  the  death  of  0?  In 
all  this  there  is  no  imputation  on  the  character  of  A.  We  are 
not  to  presume  that  Juries  are  so  ignorant  as  not  to  understand 
plain  instructions,  or  so  corrupt  as  to  disregard  proper  instruc- 
tions. After  a  careful  examination  of  the  whole  record,  in 
favor  of  life,  we  are  forced  to  the  conclusion  that  there  is  no 
error. 

Let  this  be  certified,  &c. 

Feb  Oubiah.  Judgment  affirmed^ 

40 
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Where  the  plaintiff's  horse  was  in  his  pasture,  through  which  the  de- 
fendant's road  ran,  and  was  run  over  in  the  day  time  by  one  of  the 
engines  of  defendant,  it  appearing  on  the  trial  that  the  horse  before 
being  struck  ran  some  two  hundred  yards  on  the  track,  and  that  there 
was  nothing  to  prevent  the  engineer  from  seeing  him,  and  that  no 
alarm  was  given  by  the  engineer  until  about  the  time  tlie  horse  was 
run  over ;  Hddf  that  there  was  such  negligence  on  the  part  of  the 
engineer  as  would  make  the  defendant  liable  in  damages  for  the  in- 
j«ry  to  the  horse. 

Civil  A  cnoNyta  recover  damages  for  killing  a  borse,  tried* 
before  Moore, «/.,  at  the  Speeial  (July)  Terra,  1873,  of  the  Sn- 
perior  Cawrt  of  Meoklenbubg  county. 

The  evidence  tended  to  establish  the  foUowing  facts: 

The  horse  of  the  plaintiff  was  struck  by  one  of  the  defend- 
ant's freight  trains,  soon  after  sunrise  ;  that  the  track,  at  the 
place  where  the  accident  occurred,  was  slightly  down  grade^ 
and  straight  for  a  half  a  mile  or  more,  so  that  the  animal  could 
have  been  seen  for  that  distance  by  the  engineer  eotning  in  the 
direction  the  train  was  then  running.  From  the  tracks  of  the 
horse,  it  appeared  that  he  had  run-  ahead  of  the  train,  at  a 
rapid  pace  for  about  two  hundred  yards,  leaping  a  very  wide 
cattle  guard  ;  that  at  the  point  where  the  horse  commenced 
running,  there  was  a  cut  which  gradually  deepened,  in  the  di- 
rection the  train  was  going,  to  the  depth  of  some  five  ieet,  and 
was  preceded  immediately  by  a  fill  extending  to  the  creek 
bridge  ;  that  the  animal  was  struck  about  fifty  yards  from  the 
bridge,  where  the  fill  was  from  five  to  eight  feet  high. 

The  plaintiff,  a  colored  man,  was  standing  in  sight  of  the 
train  as  it  passed,  but  did  not  see  tlie  horse ;  he  knew  the  sig- 
nals used  on  the  trains,  having  been  himself  employed  on  the 
road,  and  that  the  whistle  blew  the  brakes  and  the  train 
stopped  for  a  moment  only.  He,  the  plaintiff,  went  imme- 
diately to  the  place  where  the  train  stopped,  and  found  the 
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horse  had  been  struck  and  its  leg  cut  off.  The  whistle  did  not 
blow  the  alarm.  The  horse,  the  night  before,  had  been  turned 
into  the  inclosed  field,  through  which  the  road  of  defendant 
runs,  to  pasture. 

Defendant  asked  the  Court  to  charge,  that  as  the  action  was 
not  brought  within  six  months  of  the  alleged  injury,  it  was 
incumbent  upon  the'  part  of  the  plaintiff  to  prove  that  the 
wrong  complained  of  was  the  result  of  negligence  on  the  part 
of  the  defendant ;  and  that  according  to  the  evidence,  in  law, 
negligence  was  not  established. 

His  Honor  declined  to  give  the  instruction  asked,  but  on  the 
contrary,  instructed  the  jury,  that  if  the  evidence  was  believed, 
negligence  was  established,  and  that  the  plaintiff  was  entitled 
to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff.  Judgment 
accordingly,  and  appeal  by  defendant. 

R.  JBa/rringer  and  Wilson  &  Son^  for  appellant. 
Guion  and  Vance  dk  Dowdy  contra. 

RsADB,  J.  The  horse  was  pasturing  in  his  owner,  the  plain- 
tiff's field,  through  which  the  defendant's  road  ran.  How  or 
when  the  horse  got  upon  the  road  does  not  appear.  His  tracks 
indicate  that  he  ran  before  the  train  two  hundred  yards.  It 
was  day  time  and  the  road  was  straight.  There  was  nothing 
to  prevent  the  engineer  from  seeing  the  horse,  and  therefore  it 
18  to  be  taken  that  he  did  s^e  him.  The  alarm  whistle  was 
not  blown  at  all,  and  the  whistle  for  the  brakes  was  not 
sounded  until  about  the  place  where  the  train  struck  the  horse, 
whether  just  before  or  just  after  striking  does  not  appear. 

We  agree  with  his  Honor  that  this  was  negligence. 

Thefe  is  no  error.    Judgment  here  for  plaintiff. 

Pbb  Oitriam.  Judgment  aflb'raed.. 
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STATE  tj.  DAVID  MARTIN. 

When  on  the  joint  trial  of  two  prisoners  for  murder,  the  presiding  Judge 
directs  the  acquittal  of  one,  remarking  at  the  time ;  '*  I  shalf  direct  an 
acquittal  as  to  him,  although  I  think  it  not  improbable  that  he  was 
there, ''the  other  prisoner  not  being  in  any  manner  prejudiced  by  such 
remark,  has  no  right  to  complain  and  is  not  entitled  to  a  new  trial. 

Indictment  for  Murder,  tried  at  the  Fall  Term,  1873,  of 
!New  IIanoveb  Snperior  Court,  before  his  Honor,  Jwlge 
linsselL 

The  prisoner  was  indicted  with  two  others  for  the  murder 
of  Willie  Carter.  The  facts  and  the  evidence  are  contained 
in  the  following  statement  of  the  presiding  Jndge,  sent  to  this 
Court  as  part  of  the  record. 

THE   confessions  OF   DAVID  MARTIN,  MADE  TO  JESSE  J.  CA88ADY, 

THE   EXAMINIVG  MAGISTRATE. 

He  says :  Between  the  hours  of  1  and  2  o'clock,  on  Monday 
last,  I  and  Jimmio  Anderson  and  "William  Hooper,  and  Willie 
Carter,  the  deceased,  started  for  Smith's  Creek,  to  go  in  swim- 
ming, and  when  about  half  way  between  the  Union  Depot  and 
the  creek,  we  sat  down  on  the  railroad  track.  White  sitting 
on  the  track,  Jimtnie  Anderson  took  out  of  his  pocket  a  two- 
bladed  corkscrew  knife,  which  had  the  point  of  one  blade 
broken  off.  Stopped  and  sharpened  the  knife  on  the  iron  rail, 
iremarking  that  he  always  wanted  his  knife  sharp,  so  that  he 
could  cut  anybody  that  aroused  his  angry  passions.  After 
sharpening  the  knife,  the  boys  got  up  and  proceeded  to  the 
creek,  and  when  near  the  thicket,  one  of  them  cut  a  dnb  aboot 
fifteen  inches  long  and  one  and  a-half  inches  in  diameter, 
which  he  carried  along. 

Arriving  at  the  place  where  they  intended  to  gp  in  swim- 
iming,  they  foulid  it  Unsuitable  to  the  purpose;  so  they  went 
(farther  up  the  creek,  through  a  blind  path,  and  through  an 
Kundergrowth,  to  a  spot  where  they  would  have  a  better  oppor-- 


JANUARY  TERM,  1874.  629 


Statk  V,  Martin. 


funity^  of  committing  the  deed  without  the  fear  of  discovery 
while  in  the  act. 

Willie  Carter  and  one  of  the  boys  stripped  oif  and  plunged 
inK)  the  water;  Jimmie  threw  Willie's  hat  into  the  water, 
which  he,  (Willie,)  swam  after  and  secured.  They  next  threw 
hi«>  clothes  in,  which  he  also  swam  after,  and  in  attempting  to 
get  shore,  was  jumped  on  and  repeatedly  shoved  under,  until 
he  was  nearly  drowned,  and  when  he  reached  the  shore,  was 
pulled  on  the  bank  by  him  (David  )  Willie  spread  his  clothes 
in  the  sun,  and  while  waiting  for  them  to  dry,  Jimmie  Ander 
son,  with  knife  in  hand,  made  an  assault  upon  Willie  and 
attempted  to  cut  him.  Willie  resisted,  and  finally  threw  the 
boysotf,  remarking  as  he  did  so,  that  he  did  not  like  such  fun. 
In  a  few  minutes  thereafter  one  of  them  struck  him  with  a 
club  in  the  forehead,  which  stunned  him,  and  he  staggered 
towards  the  bank  of  the  creek,  and  Jimmie  and  Williritn  shoved 
him  in  the  water.  They  then  tied  the  legs  of  lli^  pants,  which 
they  tilled  with  rocks,  and  tlirew  over  hie  tKck.  The  boys 
then  sat  on  the  bank  of  the  creek  (with  the  excipiion  uf  David, 
who  lay  on  the  hill  out  of  sight)  and  watched  tiio  boy  fifteen 
minutes,  until  the  last  bubbles  were  seen  to  rise. 

Dr.  W.  W.  Lane,  being  duly  sworn,  deposes  and  says : 

1  was  called  on  to  make  a.  post  mortem  examination  of  \Vlllie 
Carter ;  found  the  head  in  a  contused  condition,  the  tongue 
hanging  out  of  the  mouth,  terribly  lacerated.  I  found  the 
arm  ofl  close  to  the  shoulder,  with  about  two  inches  of  :he 
humeries  and  head  in  the  socket.  Arm  was  missing.  Was 
forty  or  fifty  hours  between  death  and  the  time  of  examina- 
tion. The  body  was  mutilated  by  a  smooth  clean  cut,  and 
must  have  been  made  with  a  knife.  There  was  a  small  gash,  a 
diagonal  cut  on  the  thigh.  The  whole  head  and  face  was 
severely  bruised,  evidently  by  a  dull  instrument.  I  did  not 
cut  into  the  skull,  as  the  evidence  of  foul  play  was  so  evident. 
Made  no  examination  to  see  if  deceased  was  drowned.  The 
body  had   the  appearances  of  being  choked,  and   the  head 
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brnised.    The  left  arm  was  removed ;  the  bone  was  l^roken, 
and  an  irregular  fracture. 

Upon  his  cross-examination,  Dr.  Lane  said :  I  would  not 
like  to  say  whether  the  boy  was  drowned  or  murdered  first.*  I 
did  not  make  a  careful  examination.  My  opinion  is  he  was 
drovmed  iirst ;  though  he  might  have  been  beaten  and  drowned 
simultaneously. 

There  was  much  evidence  tending  to  show  the  guiliy  partici- 
pation of  the  boy  David  in  the  homicide,  which  it  is  not  deemed 
necessary  to  report.  But  all  the  evidence  as  to  the  means  and 
manner  of  the  homicide  is  herein  stated. 

Oliver  Kelly,  was  sworn  as  a  witness,  and  testified  as  to  the 
confessions  of  the  prisoner,  David ;  to  the  efiect  that  David 
stated  that  he  went  into  the  water  with  the  deceased,  and  that 
he  pushed  Willie  under  the  water  until  he  was  nearly  dead. 
That  he  and  one  Elijah  Martin  held  his  arm  while  one  Duke 
cut  it  ofi^  with  a  hatchet.  David  also  said  that  he  himself  held 
Willie's  head  under  the  water  until  he  was  nearly  strangled. 
David  also  said  that  Jimmie  Anderson  struck  him  with  a  stick, 
they  having  got  into  a  fight  about  a  biscuit.  In  another  state- 
ment made  by  David  Martin,  he  said  the  body  of  Willie  Carter 
was  not  mutilated  until  after  his  death,  and  the  body  had  been 
drawn  up  out  of  the  water,  after  his  death.  He  also  stated, 
when  examined  by  the  Justice,  that  Willie  was  standing  on 
the  bank  close  to  the  river,  facing  the  water,  when  the  boys, 
Jim  Anderson  and  Billy  Merrick,  shoved  him  in  the  creek 
and  drowned  him. 

It  was  also  in  evidence  that  in  a  statement  subsequent  to  those 
above  given,  David  stated  that  Elijah,  whom  he  had  impli- 
cated by  hia  previous  statements,  was  not  present  at  all,  had 
nothing  to  do  with  it,  and  upon  being  asked  why  he  had 
charged  Elijah  with  it,  said  he  did  not  know  why  he  did  it, 
that  he  just  lied  about  it.  And  several  witnesees  testified  to 
.  an  alibi  as  to  Duke,  who  had  been  implicated  by  the  statement 
of  the  prisoner,  David.  In  some  of  David's  statements  whidi 
were  in  evidence,  he  described  the  place  where  the  homicide 
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^as  done,  and  his  deeeription  was  -confirmod  by  naimeroas  wit- 
nesses who  examined  the  plaee. 

In  the  cwirse  of  the  tHiil,  the  boys,  David,  Jim  and  Billy 
Merrick,  being  at  the  bai!,  on  trial,  when  the  State  rested  its 
case,  the  connsel  for  the  prisoner,  Billy  Merrick,  moved  that 
the  Court  direct  a  verdict  of  not  guilty,  as  to  him,  and  that  he 
be  discharged  cipon  the  ground  that  there  wae  no  evidence 
Against  him  to  go  to^he  jury.  The  Court  said  that  there  was 
nothing  whatever  in  the  State's  case  showing  the  guilt  of  the 
prisoner,  BiUy  Merrick,  except  the  confessions  of  his  co-de- 
fendants, which  were  not  evidence  against  him.  "  Therefore," 
6aid  the  Judge,  ^'  I  shall  direct  an  acquittal  as  to  him,  although 
I  think  it  not  improbable  that  he  was  there."  To  this  remark 
of  the  Court,  the  prisoner,  David,  excepts.  The  remark  \Ca8 
made  as  to  Billy.  Connsel  for  prisoners  argued  to  the  jnrj^, 
that  according  to  the  evidence,  the  homicide,  if  committed  at 
«11  by  the  prisoners,  (which  was  denied)  was  upon  a  sudden 
fight,  and,  therefore,  manslaughter. 

This  argument  that  was  made  to  the  jury,  "That  if  the  de- 
fendants were  guilty  at  all^  they  wore  only  guilty  of  man- 
elaughter,  was  based  upon  the  confessions  that  were  made  by 
Jimmie  Anderson,  which  showed  a  certain  fight,  which  re- 
sulted in  the  death  of  the  deceased,  and  not  from  any  confes- 
«ions  or  statements  that  were  made  by  David  Martiu." 

The  Court  charged  the  jury,  that  if  the  deceased  came  to 
his  death  by  a  blow  with  the«tick  or  by  other  means  occurring 
upon  a  sudden  quarrel,  and  in  a  sudden  fight,  which  deceased 
had  contributed  to  bring  about,  then  it  would  be  manslaughter, 
andnot  murder;  but  that  if  the  jury  believed  that  the  killing 
was  accompanied  by  the  circnmstanees  of  teasing  and  tan- 
talizing the  deceased,  and  then  mutilating  the  body  in  the 
-atrocious  manner  described  by  witnesses,  that  this  would  indi- 
cate the  existence  of  malice.  Prisoner  prayed  the  Court  to 
instruct,  that  if  deceased  came  to  his  death  by  being  drowned, 
then  the  prisoners  cannot  be  convicted.  In  response  to  which 
the  Court  charged,  that  it  was  true  the  bill  of  indictment  4id 
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not  charge  a  drownings  and  that  the  law  reqaired  the  proeeco- 
tioD  to  establish  the  death  by  the  same  or  like  means  as  those 
charged  in  the  bill.  And,  therefore,  if  they  beliered  the  death 
was  from  drowning,  the  rarranoe  would  be  fttal,  bnt  that  it 
was  for  then)  to  say  bow  deceased  was  killed.  That  there  was 
evidence  of  blows,  stricken  by  a  stick,  and  of  a  fight  between 
the  boys ;  that  the  doetor  had  stated  that  be  could  not  tell 
whether  deceased  was  drowned  or  killed  and  then  thrown  in 
the  water ;  that  the  severe  braises,  fonnd  on  the  body,  the  doc- 
tor thought  might  have  been  put  there  before  snbmersion  in 
the  water,  though  he  expressed  the  opinion  that  he  was 
strangled  by  water,  or,  in  other  words,  drowned  ^  that  it  was 
submitted  to  them  to  say  whether  the  death  was  by  drowning, 
"in  which  ease  prisoners  were  entitled  to  a  verdict,''  or  by 
brnises  from  the  striking,  pushing  and  kicking,  as  charged  in 
the  bill,  or  by  bruises  eaused  by  beating,  scuffling  or  holding- 
under  the  wator^  or  by  both  or  aU  of  these  means,  or  by  blows 
with  a  stick,  in  either  of  which  eases  there  would  be  no  va- 
riance sufficient  to  defeat  the  indictment. 

The  prisoner  was  found  guilty.    Judgment  of  death,,  and 
appeal. 

No  counsel  in  this  Court  for  the  prisoner. 
Attorney  Oeneral  Hargrove^  for  the  State. 

Btnum,  J.  The  prisoner^  David  Martin,  with  one  Jim  An- 
derson and  Bill  Merrick,  was  on  trial  for  the  murder  of  one 
Willie  Carter.  After  the  evidence  for  the  State  was  closed,, 
the  counsel  of  Merrick  moved  the  Court  to  direct  a  verdict  of 
not  guilty  to  bo  entered  as  to  bim,  upon  the  ground  that  there 
was  no  evidence  against  him  to  go  to  the  jury.  The  Court 
remarked  that  there  was  nothing  in  the  State's  case  showing 
the  guilt  of  the  prisoner  Merrick,  except  the  confessions  of  his 
eo-defendants,  which  were  not  evidence  against  him.  "  There- 
fore,"  said  the  Judge,  ^^  I  shall  direct  au  acquittal  as  to  him^ 
although  I  think  it  not  improbable  that  he  waa  there."    This 
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was  eicccpted  to  by  the  conneel  of  the  defendant,  Martin.  It 
is  not  seen  how  Martin  could  be  prejudiced  by  the  remark  of 
his  Honor,  that  Merrick  was  probably  there,  meaning  at  the 
place  of  the  homicide,  for  the  remark  conveyed  no  opinion  of 
the  Court  to  the  jury  of  Martin's  guilt.  It  was  fully  proved 
and  not  denied  in  the  argument,  that  Martin  was  present  at 
the  time  and  place  of  the  homicide,  and  his  defence  was  rested, 
not  upon  an  alibij  but  upon  the  ground,  first,  that  he  did  not 
commit  the  deed,  and  second,  if  he  did,  that  it  was  not  murder, 
but  only  manslaughter.  So,  even  to  put  the  most  unfavorable 
conptruction  upon  the  remark  of  the  Judge,  as  intimating  an 
opinion  that  not  only  Merrick,  but  Martin,  also,  was  there,  it 
would  be  only  aflBrming  what  the  prisoner  himself  admitted, 
and  did  not  deny. 

This  was  the  only  exception.  The  Court  gave  the  prisoner 
the  benetit  of  the  instructions  asked,  to- wit;  that  if  the  de- 
ceased came  to  his  death  by  drowning,  the  jury  must  acquit, 
because  the  indictment  contained  no  count  for  killihg  by 
drowning,  and  to  convict,  the  jury  must  be  satisfied  that  the 
deceased  came  to  his  death  in  one  of  the  modes  described  and 
charged  in  the  indictment. 

We  have  carefully  examined  the  whole  record  and  find  no 
error. 

Per  Curiam.  Judgment  afiirmed. 
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JOHN  NORPLEET,  Adm'r.  of  DAVID  COBB,  and  others  e.  ELISHA 

CROMWELL. 

When  upon  the  petition  of  one  or  more  parties,  under  the  Act  of  1795, 
(Rev.  Stat,  chap.  40,)  leave  was  granted  by  the  County  Court  to  cut 
a  canal  across  the  land  of  another  for  the  purposes  of  drainage,  the 
petitioners  and  their  assignees,  upon  the  report  of  the  jury  provided 
for  in  said  act  being  confirmed,  acquire  not  merely  an  easement  but 
title  in  fee  to  the  land  condemned. 

The  right  of  the  State  to  condemn  land  for  drains  rests  on  the  same 
foundation  as  its  right  in  cases  of  public  roads,  mills,  railroads,  school- 
houses,  &c.     The  Acts  granting  such  powers  are  not  unconstitutionaL 

Where  a  covenant  is  not  to  be  performed  on  the  land,  but  concerns  it, 
the  covenant  will  be  enforced  against  an  assignee  of  the  covenantor 
with  notice. 

If  the  party  from  whom  an  assignee  purchases  cannot  complain  of  an  al- 
leged misuser  of  an  easemenb,  the  assignee  cannot,  as  he  stands  in  the 
shoes  of  him  from  whom  he  purchased. 

{Norfleet  v.  Cromwell^  64  N.  C.  Rep.  1,  cited  and  commented  on.) 

Civil  action,  upon  a  covenant  of  defendant's  assignor,  tried 
at  Spring  Term,  1873,  of  Edgecombe  Superior  Court,  before 
his  Honor,  Judge  Moore. 

All  the  facts  pertinent  to  the  points  decided,  are  set  out  in 
the  opinion  of  the  Court. 

The  jury,  upon  the  issues  submitted  to  them  by  the  pre- 
siding Judge,  found  a  verdict  for  the  plaintiffs.  Judgment  in 
accordance  therewith,  and  appeal  by  defendant. 

J.  L,  Bridgers^  Jr.^  for  appellant,  submitted  the  following 
brief : 

1.  The  Canal  Law  is  unconstitutional.  All-  lands  in  this 
county  are  held  by  tenure  under  the  United  States  Govern- 
ment, and  this  secures  to  the  land  owner  an  estate  free  from  all 
incumbrances,  save  those  imposed  upon  it  by  the  free  will  and 
act  of  the  lawful  owner  thereof.  2  Kent,  folio  240.  By  statute 
in  this  State,  an  estate  in  fee  in  the  nature  of  an  easement  is 
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created  in  the  laods  of  A  and  given  to  B  against  the  will  of 

A.  Rev.  Code,  folio  256.  Private  property  cannot  be  inter- 
fered with  or  condemned  ioT private  use.  Hoke  v.  Henderson^ 
4  Dev.  1  ;  Davis  v.  Raleigh  <&  Gaston  Sailroady  4  Dev.  & 

B.  4G0 ;  Reeves  v.  Treasurer  of  Wpod  County^  8  Ohio  State 
Reps.,  folios  345,  346,  347 ;  Am.  Law  Review,  vol.  6,  no.  2, 
folio  209.  The  statute  impairs  contracts,  the  titles  by  which 
land  is  held,  and  is  therefore  in  violation  of  the  United  States 
Constitntion,  and  also  in  violation  of  the  12th  section  of  the 
Bill  of  Rights  of  this  State,  which  says  private  property  shall 
be  held  inviolate,  subservient  to  public  uses  only. 

2.  As  to  the  covenant^  executed  29th  of  July,  1858.  The 
canal  nowhere  touches  any  part  of  either  the  !Newsun  Knight 
or  Bearskin  Swash  land.  Record,  folio  23.  The  canal  runs 
within  350  yards  of  the  Knight  land,  being  400  acres,  and 
within  30  feet  of  the  Bearskin  Swash  land,  being  50  acres. 
Record,  folio  41.  Court  charged  the  jury  that  the  covenant 
was  a  covenant  real,  running  with  the  land,  and  the  defendant 
was  chargeable  therewith.  The  canal  not  being  on  the  lands 
in  question,  the  covenant  was  thereby  personal  and  ceased 
with  the  death  of  the  covenantee,  Lloyd.  Wash,  on  Ease- 
ments, folios  36,  217.  Plaintifl's  not  being  owners  of  the  soil, 
cannot  grant  an  easement.  3  Kent,  folio  346.  The  covenant 
is  therefore  void  as  against  the  defendant. 

3.  The  coveyiant  is  contrary  to  the  Drainage  Act.  Plaintiffs 
turn  in  other  persons  not  parties  to  the  original  petition.  See 
Record,  folios  44  to  47,  by  agreement  to  which  defendant  was 
not  a  party,  nor  had  he  notice  thereof.  Recf>rd,  folio  40.  And 
lands  other  than  those  named  in  the  original  petition  drained 
into  the  canal.  The  Knight  and  Bearskin  Swash  lands,  and 
those  draining  into  said  canal,  not  being  mentioned  in  the 
original  petition,  all  lie  on  said  canal,  above  the  lands  of  this 
defendant.  Record,  folio  41.  Party  desiring  to  drain  land 
into  a  cannl  must  give  notice  to  all  persons  owning  land  on  the 
canal  and  make  them  parties  to  the  petition  in  which  he  applies 
for  the  right,  and  the  jury  must  say  what  damages  are  sus- 
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tained  bj  the  parties  below  by  reaeou  of  the  additional  water 
turned.  Rev.  Code,  sec.  9,  folios  256,  257.  Covenant  is  there- 
fore void. 

4.  If  the  easement  of  plaintiffi  be  valid,  it  is  forfeited  bj 
allowing  other  parties  tc^flow  water  into  the  canal.  Record, 
folios  4,  9,  10.  Thereby  burdening  the  servient.  Wath.  on 
EaseoQents,  folios  627,  628. 

No  counsel  contra  in  this  Court. 

Rodman,  J.  These  are  the  facts  material  for  the  present  pur- 
pose as  gathered  from  the  pleadings  and  verdict. 

In  January,  1855,  Eaton  Cobb  and  the  plaintiff  Ilarrell 
were  in  the  possession  and  use  of  a  canal  lying  partly  on  their 
own  lands  and  partly  on  the  lands  of  others,  of  whom  the  de- 
fendant was  one.  It  passed  near  to,  but  did  not  touch  two 
pieces  of  land  then  belonging  to  one  Gregory,  which,  upon  his 
death  descended  to  Lloyd,  after  whose  death  the  defendant  par- 
chased  them  from  his  devisees. 

In  1855,  the  defendant  owned  curtain  lands,  which  he  still 
owns,  which  lie  below  the  lands  of  the  plaintiffs,  and  at  or 
near  the  mouth  of  the  canal.  The  lands  which  he  purchased 
from  the  devisees  of  Lloyd  also  lie  below  those  of  plain  tiffs  and 
are  separated  from  the  canal  by  intervening  strips  of  land 
which,  in  1855,  belonged  to  the  defendant,  and  still  do.  One 
of  these  strips  is  thirty  feet  and  the  other  three  hundred  and 
fifty  yards  wide. 

On  January  25, 1855,  Cobb  and  Harrell  entered  into  a  cov- 
enant with  a  number  of  other  persons,  by  which  these  were 
allowed  to  drain  into  the  canal  several  pieces  of  land,  not  men- 
tioned in  the  proceedings  in  the  County  Court  of  Edgecombe, 
(presently  to  be  mentioned  more  fully)  under  which  Cobb  and 
Harrell  acquired  their  right  to  the  canal  This  covenant  pro- 
vided that  each  party  might  determine  what  work  was  neces- 
sary at  any  time  to  be  done  on  the  canal,  and  he  was  empow- 
ered to  do  it,  and  the  other  parties  were  to  pay  their  seven! 
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6harc9  of  the  expense,  in  proportions  which  were  fixed.  It 
also  provided,  on  what  terms  other  persons  might  be  after- 
wards let  in  to  the  nse  of  the  canal,  for  drainage.  It  expressly 
stipulated,  that  it  should  be  binding  not  only  on  the  parties 
themselves,  but  also  on  their  heirs  and  assigns,  quoad  the  leLXids 
specified  in  it.     The  defendant  was  no  party  to  it. 

On  the  29th  of  July,  1858,  the  parties  to  the  covenant  of 
1855,  entered  into  a  covenant  with  Loyd,  by  which  it  was 
agreed,  that  he,  his  heirs  and  assigns,  might  drain  his  lands 
into  the  canal,  provided  it  should  not  bo  entered  at  more  than 
one  point,  by  any  ditch  from  one  of  the  pieces  of  land.  It 
provided  that"  all  the  rights  and  privileges,  and  all  the  bur- 
dent?  and  duties  conferred  and  imposed  by  the  articles  of  agree- 
ment of  January  20,  lSo5,  shall  be  enjoyed  and  borne  by  the 
purticc  to  the  agreement  of  July  20, 1858,"  with  certain  altera- 
tions not  material  to  the  present  purpose;  it  also  provided,  the 
proportion  of  work  to  be  done  on  the  canal  by  Loyd,  his  heirs 
and  assigns. 

On  the  10th  of  December,  1860,  the  devisees  of  Loyd  con- 
veyed his  lands,  referred  to  in  the  covenant,  to  the  defendant, 
to  hold  to  him,  and  his  heirs  and  assigns,  with  all  the  privi- 
leges, casements,  appurtenances,  rights,  advantages,  burdens, 
and  encnmbrances  thereunto  belonging  and  appertaining.  &c. 

After  this  deed  was  made,  the  intestate  of  plaintiff,  Norfleet, 
did  some  work  on  the  canal,  and  after  a  refusal  by  defendant 
to  pay  Loyd's  share  according  to  the  covenant  of  1858,  this 
action  was  brought  to  recover  it. 

The  defendant  professes  not  to  dispute  any  of  the  doctrines 
upon  which  the  decision  of  this  Court  went,  in  a  former  case 
between  the  same  parties,  arising  out  of  the  same  matters, 
reported  in  64  N.  C,  1.  He  now  puts  bis  defense  on  matters 
not  then  appearing  on  the  record,  and  it  will  be  convenient  to 
consider  them  successively. 

1.  He  denies  that  Oobb  and  Harrell  owned  a  canal  in  1855. 
He  admits  that  there  was  a  canal  situated  as  described,  and 
tbroagh  which  the  vrnter  from  their  lands  actually  flowed 
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through  his  lands ;  bnt  he  denies  that  thej  had  any  rightfal 
title  to  the  easement. 

We  think  it  unnecessary  to  consider  what  effect  the  actual 
enjoyment  of  the  easement  without  a  title,  would  have  on  the 
present  case,  for  we  think  that  Cobb  and  Harrell  did  have  a 
title. 

At  February  Term,  1847,  of  Edgecombe  County  Court,  they 
filed  their  petition  against  the  present  defendant  and  others, 
under  the  act  of  1795,  Rev.  Stat.,  chap.  40,  setting  forth  in 
brief,  that  they  severally  owned  lands  which  could  not  be 
drained  except  through  the  lands  of  defendants,  and  praying 
for  a  jury  to  lay  off  a  canal,  &c.    It  was  ordered  accordingly. 

At  May  Terra,  1847,  the  jury  returned  that  a  canal,  as 
prayed  for,  was  necessary ;  prescribed  its  route  minutely,  and 
assessed  damages  to  the  owners  of  the  lands  through  which  it 
would  pass.  The  report  was  confirmed,  the  damages  were  paid 
into  Court,  and  the  canal  was  cut. 

As  the  law  then  stood,  the  petitioners  acquired  not  merely 
an  easement,  but  a  title  in  fee  to  the  lands  condemned  by  the 
jury.  No  irregularity  in  the  proceedings  has  been  pointed  out, 
and  if  any  existed  the  defendant  could  not  collaterally  impeach 
the  decree  on  that  account. 

The  defendant  takes  higher  ground,  and  contends  that  the 
act  of  1795  was  unconstitutional,  because  it  took  his  property 
for  a  mere  private  pv/rpose.  It  is  admitted  that  that  cannot 
be  lawfully  done,  and  the  only  question  on  this  point  is  as  to 
the  character  of  the  purpose  ;  whether  it  was  to  the  benefit  of 
one,  or  of  a  limited  number  of  individuals  only,  or  of  such 
general  and  public  utility,  as  justifies  a  State  in  the  exercise 
of  its  power  of  eminent  domain. 

It  is  well  known  that  in  the  Atlantic  section  of  this  State 
there  are  hundreds  of  thousands  of  acres  of  what  are  called 
swamp  lauds,  which  from  the  flatness  of  their  surface  and  the 
filling  up  of  the  natural  courses  of  drainage,  if  any  ever  ex- 
isted, cannot  be  relieved  of  the  water  which  ordinarily  covers 
them,  and  made  fit  for-  human  habitation  and  cuUivatioD, 
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except  by  euttiog  artificial  canals  from  them  into  some  con- 
venient creek  or  river,  which  must  necessarily  pass  through 
the  intervening  hinds  of  the  riparian  proprietors.  If  these 
canals  can  be  cut  only  by  permission  of  the  owners  of  the 
banks  of  the  necessary  outlets,  this  vast  area  of  fertile  land 
must  remain  for  ages  an  uncultivated  and  unpopulated  wilder- 
ness, and  it  will  be  entirely  valueless  to  those  who  bought  it 
trom  the  State  on  the  faith  of  its  laws.  An  act  which  aims  to 
remedy  so  great  an  evil,  affecting  so  many  persons  now  living, 
and  60  many  more  in  the  future,  must  be  deemed  one  of  gen- 
eral and  public  utility.  In  an  agricultural  view  it  now  benefits 
the  whole  population  of  that  part  of  the  State  in  which  these 
swamps  arc  found.  The  right  of  the  State  to  condemn  lands 
for  drains,  rests  on  the  same  foundation  as  its  right  in  cases  of 
public  roads,  mills,  railroads,  cartways,  school  houses,  fores, 
light  houses,  &c.  In  the  case  of  public  roads,  it  has  never 
been  doubted,  and  the  weight  of  authority  is  decidedly  in 
favor  of  its  existence  for  the  other  purposes  mentioned. 
Roads  and  aqueducts  are  classed  together  in  the  Institutes  as 
servitudes  of  the  same  public  character.  In  the  swamps 
which  the  act  in  question  chiefiy  affqpts,  the  canals  are  more 
important  than  the  roads,  as  they  must  always  precede  them. 
The  right  to  drain  through  the  banks  of  a  natural  water  course 
is  exactly  similar  in  character  to  the  right  to  construct  dykes  or 
levees  to  keep  their  excee^sive  waters  from  overflowing  the  ad- 
jacent lands^a  right  which  has  been  recognized  in  the  l^isla- 
tion  of  all  countries  from  the  most  ancient  times.  Witness  the 
dykes  which  protect  the  coast  of  Holland,  the  fens  of  Lincoln- 
shire, the  lands  on  the  Mississippi  and  on  the  Po.  Both 
])urposes  are  classed  together  in  our  act  of  1789. 

The  act  in  question,  and  others  of  a  like  character  respecting 
mills,  &C.,  are  of  ancient  date.  They  have  been  incidentally 
sanctioned  by  this  Court  in  many  decisions,  and  if  their  con- 
stitutionality has  never  been  directly  atfirmed,  it  may  be 
because  it  was  never  questioned.  These  acts  are  not  peculiar 
to  North  Oaroliua.    Acts  concerning  mills,  similar  to  ours, 
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exist  in  many  of  the  States;  (Washburn  Easements,  394,  (,329 ;) 
and  respecting  drainage  at  least  in  Massachusetts,  (Gen.  Stat, 
ch.  148,)  and  New  York,  (2  Rev.  St.  648  ;  People  v.  Ifearingy 
27  N.  Y.  (13  Smith)  306.)  The  constitntionality  of  the  MiU 
Acts  has  been  sometimes  questioned.  Washburn  Easements ; 
Tyler  v.  Beacher^  44  Vt.  648.  This  last  case  cites  the  prin- 
cipal authorities,  and  quotes  from  Cooley,  J.,  in  a  Michigan 
case,  to  the  effect  that  when  the  State  reserves  a  control  over 
the  parties  to  whom  the  easement  is  given,  the  power  of  em- 
inent domain  may  be  lawfully  used  in  their  behalf.  In  the 
law    we  are   discussing,    the   State  reserves  such  a  control. 

The  canal  is  the  private  property  of  the  petitioners,  but  all 
may  acquire  a  right  to  drain  into  it  on  just  terms,  and  their 
reciprocal  duties  may  be  regulated  from  time  to  time  by  the 
Courts.  W^e  conclude  that  both  upon  reason  and  authority 
the  natural  water  courses  of  a  country  tire  publicijitris  {or  all 
purposes  of  general  utility,  whether  of  navigation,  for  public 
landings,  tow  paths,  levees,  or  the  outlet  of  canals. 

II.  The  defendant  contends  that  the  covenant  of  Llovd  doe« 
not  run  with  the  land.  His  compel  endeavored  to  distinguish 
the  present  case  from  tha^in  64  N.  C.  Rep.  1,  by  reason  that 
it  appeared,  or  was  assumed  there,  that  the  canal  was,  in  part, 
situated  on  the  Lloyd  lands,  when  it  appears  now  that  it  does 
not  touch  either  piece,  although  it  is  near  enough  to  them  to 
affect  them  somewhat. 

The  language  of  Lord  Coke  in  Spencer's  case,  (1  Smith  L. 
C.  23,)  does  not  require  a  physical  touch.  ^^  But  although  the 
covenant  be  for  him  or  his  assifi^ns,  yet  if  the  thing  to  be  done 
be  merely  collateral  to  the  land,  and  do  not  touch  or  concern 
the  thing  demised  in  any  sort,  there  the  assignee  shall  not  be 
charged."  In  this  case  the  thing  to  be  done  is  to  pay  for  work 
done  on  a  canal  which  does  not  touch  the  land  of  the  cove* 
nantcH*,  but  is  to  his  benefit,  and  the  way  in  which  it  was  con- 
templated to  obtain  that  benefit  more  fully  and  directly,  was 
by  connecting  the  land  with  the  canal  by  a  ditch,  which  mnst^ 
of  course,  touch  the  laa^ ;  and  its  not  being  in  etm  at  the  time 
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makes  no  difference  when  assigns  are  mentioned.  Looking  at 
the  whol«  agreen*ent  of  which  the  covenant  was  a  part,  it  i« 
clear  that  it  diJ  directly  concern  the  land. 

Many  cases  have  held,  that  where  a  covenant  is  not  to  be 
performed  on  the  land,  but  concerns  it,  the  covenant  will  be 
enforced  in  equity  against  an  assignee  of  the  covenantor,  with 
notice,  as  the  defendant  here  is.  Tulk  v,  Moxhay^  2  PhiL 
776;  (22  Cond.  E.  Ch.  li. ;)  11  Bew.  671 ;  Western  v.  McDer- 
motj  1  Eq.  K.  449  ;  2  ch.  Ap.  72 ;  Barrow  v.  Richard^  8  Paige 
S51 ;  St,  Andr&k/yi  Churchy  appeal^  67  Pa.  612. 

Independently  of  this  however,  there  are  two  arguments  ^ 
which   might  be  out  ot*  place  in  a  mere  Court  of  law,  but 
which  a  Court  of  equity  is  entitled  to  notice,  that  must  be  con- 
sidered conclusive  of  the  question  : 

1.  The  consideration  for  the  covenant  was  the  grant  of  an  ( 
easement  which  became  appurtenant  to  the  land,  and  passed 
with  it  to  the  defendant  on   his  purchase.     This  easement  he 
has  accepted  and  enjoyed,  and  it  is  his  only  title  to  drain  the  | 
land  into  the  canal.     The  principle  is  generally  conceded,  and  \ 
it  is  certainly  equitable,  that  when  the  benefit  and  borden  ef  a  * 
contract  are  inseparably  connected,  both  must  go  together,  and 
liability  to  the  burden  is  a  necessary  incident  to  the  right  to  i 
the   benefit      t^i  ^ewtii,  commodtim  eentire  debet  et  onus ; 
Notes  to  Spencers  case,  1  Smith  L.  C.  143;  Savage  v.  Ma- 

^ro"*    «e>n,  3  Cush.  9r^ ;  Coleman  v.  Coleman^  7  Harris!  100. 

2.  If  Lloyd  had  obtained  hie  right  to  drain  into  the  canal 
by  proceeding  under  the  Revised  Code,  chap«  40,  as  he  might 
have  done,  it  is  clear  by  section  13,  that  the  obligation  to  con- 
tribute to  repairs  would  have  run  cwith  the  land.  When  the 
eame  rights  are  obtained  and  the  same  burdens  assumed  by  a 
contract  which  expressly  stipulates  that  the  burdens  shall  run 
with  the  land,  there  can  be  no  reason  why  such  a  stipulation 
must  be  held  unlawful  and  forbidden  to  have  that  effect.  If 
Lloyd  had  proceeded  under  the  act,  he  might  have  made  the 
defendant  a  party  for  the  purpose  of  condemning  his  inter- 
vening lands ;  but  defendant  would  not  have  been  a  parly  to 
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that  part  of  the  proceedings  which  gav^  Lloyd  a  sliape  in  the 
canal  and  adjusted  his  duties  with  the  other  owners,  for  the 
defendant  had  no  shave  in  the  canal  and  na  concern  in  those 
matters. 

III.  Defendant  contends  that  Cobb  and  Barrel!  had  no 
right  to  permit  strangers  to  the  decree  of  the  Cowntj  Court  to- 
drain  into  the  canal,  whereby  a  greater  quantity  of  water  and 
sand  has  been  brought  down  npon  his  lands  tban  was  contem- 
plated in  the  decree,  and  that  by  such  misuser  of  their  right* 
they  forfeited  them. 

1.  The  first  answer  which  may  be  give  to-  this  proposition 
is,  tliat  the  defendant  is  not  in  Court  as  the  owner  ef  the  landa 
which  he  owned  at  the  time  of  the  decree,  and  which  are  the 
lands  injured  by  the  misuser,  but  as  the  assignee  of  Loyd,  and 
the  whole  issue  is  upon  his  liability  as  such.  The  Loyd  lands 
are  not  injured  by  the  misuser^  and  that  in  other  respects  he 
is  injured,  is  not  pertinent  to  the  issue.  Besides,  Loyd  could 
not  complain  of  the  alleged  misuser.  He  derived  his  right 
from  the  new  owners,  and  by  his  covenant  with  them  admits 
their  rightful  ownership,  and  the  defendant  stands  in  LoydV 
shoes  in  respect  to  the  Loyd  lands.  If  the  defendant  is  dam- 
aged in  these,  by  the  omission,  of  the  parties  to  the  covenant  te 
repair  the  lower  portion  of  the  canal,  the  covenant  points  out 
hi&  remedy.  He  may  determine  what  repairs  are  necessary 
and  do  them,  and  compel  contribation  from  the  other  parties^ 

2.  Supposing  however,  that  the  defendant  can  avail  himself 
of  a  defence  not  open  to  his  assignor,  and  assuming  that  the 
lands  which  he  owned  at  the  date  of  the  decree  are  damaged 
by  the  misuser,  is  his  remedy  by  defeating  the  present  action  I 

The  principle  established  by  the  authorities  cited  by  the 
learned  counsel  we  conceive  to  be  this:  If  the  owner  of  an 
easement  over  the  land  of  another  urdcmfuUAf  enlarges  it  to 
the  injury  of  th^  owner  of  the  servient  land,  the  easement  is 
lost  or  suspeqded.  during  the  continuance  of  the  misuser. 
Washburn,  538 ;.  Joms  v.  TanpUng,  11  C.  B.  N,  S.  283 ;  Wood 
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V.  Copper  Mine7'8*  Co.j  14  C.  B.  428 ;  Sharpe  v.  Hancock^  7 
Man.  &  Gr.  354. 

In  the  last  case  the  easement  was  a  right  to  drain  over  the 
land  of  the  defendant ;  the  plaintiff*  altered  that  part  of  the 
drain  which  was  on  his  own  land,  so  ^s  to  throw  an  increased 
quantity  of  water  into  that  part  of  it  on  the  defendant's  land, 
and  which  the  defendant  was  hoitnd  to  maintain  in  repair^ 
thereby  increasing  his  burden.  In  the  present  case,  the  de- 
fendant (independently  of  his  liability  as  assignee)  is  under  no 
obligation  to  repair.  The  conclusive  answer  to  the  defendant's 
proposition  is  this:  The  act  of  1795  implicitly  allows,  and  the 
Revised  Code  expressly  providee^  that  strangers  to  the  original 
decree  may  drain  into  the  canal,  (sec.  9,)  and  it  would  be 
absurd  to  hold  that  what  may  be  done  in  invitum^  may  not 
be  done  by  the  voluntary  agreement  of  the  parties.  The 
possible  future  enlargement  of  the  use  of  the  easement  was 
contemplated  in  the  grant  of  it,  and  was  therefore  not  unlaw- 
ful. If  however  the  defendant  is  damaged  by  such  a  change  . 
if  the  capacity  of  the  canal  at  its  mouth  is  insufficient  to  vent 
the  increased  quantity  of  water  flowing  down,  or  if  tibe  owners 
of  the  canal  neglect  to  repair  it,  so  that  the  water  spreads  over 
the  defendant's  land,  it  is  clear  that  he  has  a  remedy. 

The  acts  cited  and  the  common  law  cast  on  the  owners  of 
the  easement  the  burden  of  repair.  Washburn  564 ;  JSgremont 
v.  Pulmany  Moody  &  M.  404 ;  Bell  v.  Twentyman,  C.  B.  766. 
But  a  right  of  the  defendant  to  damages  for  a  breach  of  this. 
duty,  would  not  relieve  him  from  the  present  liability. 

Per  Cukiam.  Judgment  affirmed. 
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N.  H.  STREET  and  others  v.  THE  BOARD  OP  CO>IMI88IONERS  OF 

CRAVEN  COUNTY, 

When  a  few  of  a  class  are  permitted  to  sue  for  a  whole  class,  and  es- 
pecially when  permitted  to  sue  for  the  public,  they  will  not  be  allow- 
ed technical  advantages  which  involve  a  breach  of  faith, 

Therrfore,  it  is  no  good  defence  to  a  suit  on  the  bonds  issued  to  pay  for 
«tock  subscribed  for  by  a  county  in  a  certain  railroad,  that  the  agent 
rfiutborized  to  make  such  subscription,  instead  of  subscribing  for  the 
«tock  himself,  purchased  the  same  from  a  third  person. 

Nor  is  it  a  ralid  defence  that  the  county  issued  its  own  bonds  to  pay 
«uch  subscription  instead  of  negotiating  a  loan,  as  empowered  to  do  by 
the  Act. 

When  by  the  Act  authorizing  a  county  to  subscribe  for  stock  in  a  rail- 
road, it  is  provided  that  such  county  may  **levy  such  taxes  annually 
as  may  be  sufficient  to  pay  the  amount  of  such  loan  and  interest  there- 
on," the  Board  of  Commissioners  of  the  county  have  the  power  to  lay 
a  tax  of  $2  on  every  $100  of  property. 

The  equation  of  taxation  provided  for  in  Art  V,  Sec.  1,  does  not  apply 
to  taxes  to  pay  a  public  debt  existing  at  the  adoption  of  the  Constitu- 
tion, or  for  special  county  purposes:  nor  does  sec.  7  of  the  same  Arti- 
cle, forbiding  counties  to  levy  more  than  double  of  the  State  tax,  ap- 
ply to  such  debts. 

Equity  will  enjoin  no  one  to  make  an  iniquitous  defence :  Therefore^  a 
Board  of  County  Commissioners  are  not  compelled  to  plead  the  statute* 
of  limitations,  even  when  such  plea  would  be  a  valid  defence. 

(University  Railroad  Co.^  v.  Holdm,  (Gov.)  08  N.  C.  Rep.  410;  Si$nm<mt 
V.  WiUon^  66  N.  C.  Rep.  386;  HUl  v.  Cemmimiimer^  of  Fcrsythe,  67  N. 
C,  Rep.  867,  cited  and  approved.) 

CiYiL  ACTION,  an  application  for  an  injunction  to  jre^train  Ihe 
defendants  from  collecting  certain  taxes,  heard  before  Olarke. 
J,y  at  Chambers,  in  Craven  county,  December  13th,  1873. 

The  first  application  for  an  order  restraining  the  defendants 

from  collecting  taxes,  levied  to  pay  the  interest  and  part  of  the 

,  principal  of  certain  bonds  issued  in  1854,  to  pay  the  county's 

;  subscription  to  the  Atlantic  &  North  Carolina  Bailroad,  was 

,  refused  by  the  Judge  of  the  third  Judicial  District,  but  the 
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order  was  enbsequently  granted  by  Judge  MitcheU,  of  the  tenth 
Judicial  District,  until  the  coming  in  of  the  answer.  Upon  the 
filing  of  the  answer,  exhibits  and  counter-affidavits,  his  Honor 
dismissed  the  restraining  order,  and  the  plaintiffs  appealed. 

All  the  facts  relating  to  the  points  raised  and  argued  in  this 
Court,  are  fully  set  out  in  the  opinion  of  the  Court. 

Saisghton^  Justice  and  Smith  c6  Strongy  for  appellants. 
Lehman,  contra. 

Rbadb,  J.  The  tacts  found  by  his  Honor  below,  and  sent 
up  to  us,  are  substantially  as  follows : 

Under  an  act  of  the  General  Assembly  for  the  purpose,  it 
was,  in  1854,  by  proper  proceedings  in  the  County  Court  of 
Craven  county,  submitted  to  a  popular  vote  of  the  qualified 
voters  of  the  county,  whether  the  county  should  subscribe  for 
$150,000  of  the  stock  of  the  Atlantic  &  North  Carolina  Rail- 
road Company,  to  aid  in  constructing  the  same.  By  a  majarity 
of  six  to  one  of  the  popular  vote,  the  subscription  was  ordered 
and  was  made. 

To  raise  the  money  to  pay  the  subscription,  county  coupon 
bonds  were  issued  and  sold  ;  the  money  obtained,  the  subscrip- 
tion paid,  and  the  road  built.  Up  to  the  beginning  of  the  war 
taxes  were  laid,  and  paid  by  the  people  of  the  county  to  pay 
the  interest  upon  the  bonds.  In  1873,  a  tax  was  laid  to  pay  a 
portion  of  the  principal  and  interest  of  these  bonds.  And 
the  plaintiffs,  who  are  a  part  of  the  tax  payers  of  the  county, 
seek  to  enjoin  the  collection  of  the  tax. 

1.  Because  the  agent  of  the  county  for  making  the  $150,000 
subscription  did  not  make  an  actual  subscription ;  but  that 
another  person  made  a  large  subscription  for  himself,  and  that 
the  county  agent  bought  the  stock  from  such  person,  or  at  least 
the  county  subscription  was  substituted  for  his,  to  the  amount 
of  $150,000. 

If  this  were  true,  it  is  a  mere  technicality  which  the  plaintiffs 
would  not  be  allowed  to  take  advantage  of.    When  a  few  of  a 
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class  are  permitted  to  sue  for  the  whole  class,  and  especially 
when  permitted  to  sue  for  the  public,  they  will  not  be,  alio  wed 
technical  advantages  which  involve  a  breach  of  faith.  They 
will  be  confined  to  the  n^rits  of  the  case.  What  matters  it  to 
the  connty  whether  it  got  the  stock  by  subscription  in  the  first 
instance,  or  by  taking  the  subscription  of  some  one  else,  unless 
a  premium  had  been  paid,  which  is  not  pretended  I  And, 
besides,  the  alleged  irregularity  in  making  the  subscription 
would  not  affect  the  validity  of  the  bonds  in  the  hands  of  an 
innocent  holder.  The  power  of  the  connty  to  issue  the  bonds 
being  conceded,  irregularities  do  not  sSect  them.  Eut  besid 
that,  the  subscription  appears  from  the  books  of  the  Company 
to  have  been  original  and  regular  on  the  part  of  the  county. 

2.  Because  by  the  act  aforesaid  which  authorized  the  county 
subscription,  the  county  was  authorized  to  negotiate  a  loan  to 
pay  the  subscription,  but  was  not  authorized  to  issue  its  bonds 
to  secure  the  loan.  * 

What  has  been  already  said  in  regard  to  technical  objections, 
is  applicable  here.  And  besides,  when  the  act  authorized  the 
connty  to  negotiate  a  loan  it  authorized  all  the  appropriate  inci- 
dents to  the  loan  ;  and  bonds  are  not  only  usual,  but  necessary 
incidents. 

3.  Because  the  act  aforesaid  authorized  the  county  to  lay  an 
annual  tax  to  pay  the  loan  by  instalments,  and  the  Board  of 
Commissioners  have,  in  violation  of  the  act,  levied  a  tax  of 
$2  on  the  $100  worth  of  property,  to  pay  the  interest  and  h 
part  of  the  principal. 

We  do  not  see  how  that  violates  the  act.  The  act  does  not 
require  the  taxes  to  be  laid  annually  to  pay  the  loan  in  eqtuU 
annual  instalments;  but  authorizes  the  county  to  "levy  such 
taxes  annually  as  may  be  sufficient  to  pay  the  amount  of  such 
loan  and  the  interest  thereon.''  And  it  appears,  that  in  1835 
the  tax  levied  was  63  cents  on  the  poll  and  03  cents  on  the 
$100  worth  of  land,  &c.  Now,  the  tax  is  a  half  cent  on  tlie 
poll  and  $2  on  the  $100  worth  of  property.  This  is  a  heavy 
tax  on  property  ;  but  if  it  is  within  the  power  of  the  Board  of 
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Oommiseioners  to  levy  it,  we  eannot  control  their  discretion. 
We  suppose  that  the  Board  thought  it  necessary  by  reason  of 
the  accumulation  of  interest  during  the  war.  The  only  inquiry 
•which  we  can  make  is  as  to  ihQ  power  of  the  Board. 

4.  Secause  the  equation  of  -taxation  is  disregarded,  the  equa- 
tion being  as  mi>ch  tax  on  the  j)oH  as  on  ^$300  worth  of  prop- 
erty. 

That  objection  is  weJl  taken,  if  the  equation  of  taxation  in 
the  ConetitatioR,  Art.  5,  sec.  1,  applies  to  taxes  for  the  payment 
of  debts  existing  at  the  adoption  of  the  Constitution.  But  in 
University  JR.  H.  Oo.  v.  Holden^  63  If.  C.  R.,  410,  it  was  held 
by  all  the  Justices,  that  the  equation  did  not  apply  to  taxes  to 
pay  the  public  debt  existing  at  the  adoption  of  the  Constitution, 
or  for  special  county  purposes;  see  also  Simmons  v.  Wil- 
son, 66  N.  0.  R.,  p.  336. 

5.  Becafiee  the  Board  of  Commissioners  did  not  "  liquidate 
and  audit  the  aoeounte  against  the  county,  and  direct  the  sums 
necessary  to  defray  them,"  as  -provided  in  acts  of  186S-'69, 
chap.  20,  see.  8,  sub-sec.  6,  but  levied  $1  on  the  $100  worth 
of  property  to  pay  the  coupons  due  on  said  bonds  and  payable 
after  186S,  and  other  evidences  of  indebtedness,  otlier  tban 
those  named  as  due  prior  to  1865. 

A  sufficient  answer  to  this  is,  that  tiiere  is  no  allegation  that 
the  debts  stated  do  not  exiet,  or  that  the  levy  is  in  excess  of 
the  amount  due.  And  a  further  answer  is,  that  the  section  of 
the  act  quoted,  is  not  the  one  applicable  to  this  case,  but  sec- 
tion 3,  not  quoted  ;  which  provides  that  the  Board  shall  "  pro- 
Tide  by  taxation  er  otherwise  for  the  prompt  and  regular  pay- 
•ment  with  interest,  of  any  existing  debt  due  by  bond  or  other- 
wise, except  a  debt  in  aid  of  the  nebeHion." 

6.  Because  of  divers  oriier  allegations:  such  as  that  the 
Board  of  Cominissioners  inet  on  the  wrong  day,  and  at  the 
wrong  place,  and  were  partial  and  corrupt,  which  are  denied  in 
the  answer,  and  are  not  sustained  by  the  proofs. 

7.  Because  some  of  the  bonds  are  barred  by  the  Statute  of 
Limitations^  and  the  Board  of  Commissioners  will  not  take  the 
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advantage.  The  answer  is  tl>at  this  mast  be  left  with  the 
Board.  And  we  know  of  na  instance  in  which  eqnitj  will 
enjoin  one  to  make  an  iniqnitous  defense  ;  dot  wonld  the  de- 
fense arail  them>  if  made. 

8.  Becanse  the  tax  levied  is  noOre  than  double  the  State  tax. 

Article  5,  section  7  of  the  Constitution,  which  has  that  pFO- 
vision,  does  not  apply  to  taxes  for  an  existing-  debt*  And  if  it 
had  been  so  intended,  it  would  be  in  conflict  with  the  Consti- 
tution of  the  United  States,  as  in:>pairiQg  the  obligation  of  con> 
tracts.    Simmons  v.  WUsovhy  »wpra. 

The  foregoing  are  the  principal  grounds  urged  bj  the  plaiD- 
tiffs  for  enjoining  the  collection  of  the  taxes.  There  were 
others  which  are  deemed  uninoportant  In  a  case  latelj  before 
¥18,  and  a  good  deal  like  this,  Bill  v.  Camrmssiener^  ef  For- 
sythe  county^  67  N.  C.  R.  p.  367,  we  said :  "  There  are  divera 
other  points  in  the  complaint,  which  seem  to  be  unfounded^ 
and  besides,  tbej  are  unin^portant.  The  main  thing,  the 
people^s  will^  scenes  to  have  been  fairly  obtained.  The  stock 
was  taken ^  bonds  were  issued,  ri^bta  have  vested,  taxes  have 
been  levied,  and  a  portion  of  the  iE>stallakeiits  have  been  pai^t^ 
and  taxes  are  now  laid  to  pay  other  installa>ents.  The  Board 
ot  Commissioners,  who  may  be  supposed  to  represent  the  popu- 
lar will^  are  anxious  to  n^et  the  obligations  incurred,  and  the 
Court  will  not  allow  technical  and  frivolous  objections,  calcu- 
lated to  impair  the  publie  faith,,  to  avail  a  few^  who  are  in- 
dulged with  the  privilege  of  suing  for  a  da^s.  Only  their  sub- 
stantial rights  will  be  eonsidcred." 

What  is  there  said  is  applicable  here.  Twenty  years  ago 
the  people  voted  to  subscribe  the  stock,  acul  to  borrow  the 
money  to  pay  for  it,  they  got  the  money  and  built  the  road^ 
and  have  had  the  benefit  of  it,  and  now  have  it»  They  have 
recognized  the  bonds  and  paid  the  inteiest  and  a  part  of  the 
principal  up  to  the  war ;  and  then  further  payment  was  sus- 
pended and  the  interest  has  accumulated.  In  the  impoverished 
conditiou  of  the  people  it  may  be  hxivd  to  pay  now,  bat  what 
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can  the  Conrts  do  ?  They  cannot  relieve  from  contracts  nor 
postpone  their  fulfillment. 

It  is  not  necessary  that  we  shonld,  in  this  case,  consider  the 
extent  of  the  power  of  the  Court  to  enjoin  the  collection  of 
taxes.  They  are  necessary  to  the  administration  of  govern- 
ment. Can  we  Ptop  the  wheels  ef  government  ?  The  citizen 
must  be  protected  against  illegal  taxes,  it  is  true ;  but  must  he 
not  seek  his  rights  in  some  other  form  than  by  enjoining  the 
whole  tax  list  ?    There  is  no  error  in  the  order  appealed  from. 

This  will  be  certified,  &c. 

Per  Curriam.  Order  confirmed. 


TIIOS.  A.  DONOHO,  Adm'r,  de  bonis  non  of  WILLIE  JONES  v, 

DAVID  PATTERSON  and  others. 

In  1861,  A,  the  heir-at-law  of  B,  administered  on  his  estate;  in  1862, 
less  than  two  years,  A^  as  heir-at-law,  agrees  to  sell  certain  lands  be- 
longing to  the  estate  of  B,  to  C,  receiving  at  the  time  the  full  value 
for  it,  but  executed  no  deed  for  said  land  until  the  year  1864.  In  an 
action  to  sell  this  land  for  assets  to  pay  B^s  debts :  It  wa*  hdd^  that 
although  the  agreement  to  sell  in  1762,  might  have  been  defeated  by 
B's  creditors,  the  deed  .to  C  from  A  in  1864  for  the  same  land  was 
valid. 

Held^  further^  that  the  Act  restraining  the  heir  from  selling  the  land,  of 
his  ancestor  within  two  years.  Rev,  Code,  chap.  46,  sec  61,  is  not  a 
statue  of  limitation,  which  was  suspended  by  the  act  of  1861,  chap,  4 ; 
nor  is  it  affected  by  the  Act  of  1863,  chap.  34,  which  provides  that 
in  computations  of  time  for  the  purpose  of  applying  any  statute,  lim- 
iting any  action  or  suit,  or  any  right  or  rights,  or  for  the  purpose  of 
raising  a  presumption,  &c„  the  time  elapsed  since  the  2eth  day  of 
May,  which  was  in  the  year  1861,  or  which  may  elapse  until  the  end  of 
the  war,  shall  be  excluded  from  the  computation, 

(EirUon  v.  Hinton^  Phil.  410;  Nedy  v.  Craige^  Ibid.^  187;  Morri$  v. 
Avery y  JTbid^,  238,  cited  and  approved.) 

Special  pbookedino,  to  sell  real  estate  for  assets,  commenced 
iu  the  Probate  Court,  and  thence  regularly  carried  to  the  Supe- 
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rior  Court  of  Person  county,  where  it  was  tried  before  his 
Honor,  Tourgee, «/.,  at  Fall  Term,  1873. 

The  snbstantial  facts  are  stated  in  the  opinion  of  the  Conrt. 

The  jury  having  found  the  issues  submitted  to  them  in  favor 
of  the  plaintiff,  his  Honor  gave  judgment  condemning  the 
land  to  be  sold  for  the  payment  of  the  admitted  debts.  From 
this  judgment  the  defendants  appealed. 

W.  A.  <&  J.  W.  Graham^  for  appellants,  argued  : 

Chapter  46,  section  61,  Revised  Code,  was  not  suspended  by 
act  of  September,  1861.  Chap.  10,  sec.  18,  ratified  11th  Sep- 
tember, 186-.  It  is  not  in  the  chapter  of  Limitations.  It  is 
replied  that  it  is  suspended  by  act  of  10th  February,  1863, 
chap.  34.  This  is  not  so  if  a  proper  construction  is  put  on 
the  act.  But  if  so,  is  not  this  act  modified  by  chap.  6,  ratified 
14th  December,  1863,  and  to  be  construed  as  applying  only 
to  contracts  and  suits  in  debt,  assumpsit  or  account.  Section 
2,  proviso.  If  any  defendant  had  a  right  to  take  a  deed  at  the 
end  of  two  years,  could  the  State  take  away  his  right,  and  is 
not  the  act  of  February,  1863,  unconstitutional  as  to  him  ?  Is 
not  the  deed  of  January,  1864,  protected  by  the  implied  re- 
peal of  act  of  February,  1863,  by  the  subsequent  act  of  De- 
cember, 1863. 

II.  Does  not  Latham  v.  BeU^  69  N.  C.  135,  and  Badger  v. 
Jones^  66  N,  C.  805,  cover  this  case ;  and  can  the  adminis- 
trator de  bonis  non  proceed  without  suit  upon  the  former 
bond.  Did  not  the  former  bond  cover  real  estate.  Revised 
Code,  chap.  46,  section  52. 

McCorkle  cfe  Bailey^  contra,  called  the  attention  of  the  Court 
to  the  following  schedule  of  the  several  acts  suspending  the 
Statute  of  Limitation  and  other  laws,  raising  presumptions 
from  lapse  of  time,  <fec. : 

First  extra  session,  (laws  Statute  of  Limitation,)  May  lltli, 
1861,  chap.  16,  sec.  8. 
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Second  extra  session,  (laws  Statute  of  Limitation,)  Septem- 
ber 11th,  1861,  chap.  4,  sec.  17. 

Session  1862-'3,  (laws  Statute  of  Limitation,)  February  10th, 
1868,  chap.  34,  sec.  1. 

Session  1865-6,  (laws  Statute  of  Limitation,)  February  21st, 
1866,  chap.  50,  sec;  1. 

Ordinance,  Session  of  1865-'6,  (laws  Statute  of  Limitation,) 
June  23d,  1866,  chap.  19,  sec.  20. 

Session  1866-7,  (laws  Statute  of  Limitation,)  February  12th, 
chap.  17,  sec.  8. 

Other  suspendatory  acts  cited  as  being  in  pari  materia  and 
parts  of  a  "  family  "  of  statutes.  The  various  "  stay-laws"  ex- 
tending time  for  various  purposes. 

Session  1862-'8,  (perfecting  entries,)  1863,  chap.  20,  sec.  1-2. 

Second  extra  session,  (mortgager's  right,)  1861,  chap.  31, 

Second  extra  session,  1861,  (executors  and  administrators,) 
1861,  chap.  4,  sec.  20. 

Session  1865-6,  (executors  and  administrators)  1866,  chap. 
17,  sec.  11. 

Session  1865-'6,  (widow's  dissent,)  1866,  chap.  53,  sees.  1-2. 

Ordinance,  Session  of  1865-'6,  (widow's  dissent,)  1866,  chap. 
37,  sees.  1-2. 

And  argued  :  Ist,  that  the  true  criterion  as  to  whether  resort 
shall  be  first  had  on  the  administration  bond,  we  submit,  is, 
did  personal  assets  come  to  the  hands  of  the  administrator 
which  he  ought  to,  and  could  have  applied.  Badger  v.  Jones^ 
66  N.  C.  305 ;  PuUeii  v.  IlutchinSj  67  N.  C,  428 ;  Uintoii  v. 
Whitehurst,  ^  N.  C,  316. 

That  circumstance  is  negatived  by  the  verdict. 

As  to  the  argument  of  Mr.  Graham,  that  the  proceeds  of  the 
private  sale,  made  by  the  administrator,  constituted  assets  and 
is  covered  by  his  bond,  we  submit : 

(1.)  That  it  has  been  decided  that  real  estate  does  not  con- 
stitute assets.    Fike  v.  Green,  64  N.  C,  664 ; 
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(2.)  That  the  sale  was  not  made  by  Walter  Jones,  qua  ad- 
ministrator, for  ho  conld  only  in  that  capacity  sell,  pursuant  to 
the  act  of  1846,  but  qua  heirs  are  ; 

(3.)  That  the  bond  only  covers  the  assets  received  by  a  sale 
^t^administritor  pursuant  to  the  act,  is  a  judicial  sale. 

II.  (1.)  The  main  defence  is  that  the  h^ir  sold  within  two 
years. 

It  should  be  observed  that  there  is  no  saving  to  bona  fide 
purchasers,  even  in  the  Revised  Code  or  act  of  1846.  They 
were  expressly  protected  by  the  act  of  1789,  chap.  311,  see.  3, 
also  by  Revised  Statutes,  chap.  63,  sec.  16,  and  the  act  of 
1868-69,  chap.  113,  sec.  105.  The  former  acts  are  repealed  by 
the  general  provisions  in  that  regard  in  the  Revised  Code. 
When  a  pertinent  provision  of  a  former  law  is  omitted  from  a 
revisal  thereof,  may  we  not  fairly  argue  suppressioestexduaiof 
The  general  scope  of  the  legislation  is  to  secure  to  the  cred- 
itors a  secondary  fund,  not  on  the  one  hand  by  treating  the 
land  as  assets,  nor  on  the  other  by  constrning  the  descent  cast 
as  confering  a  full  jus  diaponendi,  but  rather  in  analogy  to  the 
case  of  Doe  on  the  demise  of  Bairdj  v.  IJallj  63  N.  C.  39,  as 
being  in  custodia  legis. 

(2.)  We  also  submit,  that  the  sale  in  1862  is  within  the  par- 
view  of  the  act.  It  is  a  fundamental  rule  in  the  construction 
of  statutes,  that  every  word  is  to  be  weighed  and  value  given 
to  it  if  possible.  The  words  in  the  Revised  Code  are  *^  sales, 
conveyances  or  alienations."  Now,  in  the  first  act,  1789,  chap. 
311,  sec.  3,  the  only  word  used  in  this  connection  is  '*  alien," 
it  being  a  well-settled  rule  that  a  word  of  well-known  signifi- 
cation at  common  law  shall,  when  used  in  a  statute,  bear  the 
same  meaning  in  the  statute,  we  find  that  this  word  "  alien" 
imported  an  executed  transfer  of  title.  Had  the  word  "  sale," 
in  the  Revised  Code,  been  alone  employed  it  might  fairly  have 
been  contended  that  it  was  substitutionary,  but  when  used  in 
addition,  we  submit,  that  it  evinces  an  intention  of  the  later 
Legislature  to  extend  the  idea,  othi3rwise  it  is  mere  surplusage, 
and  no  value  is  given  to  it 
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But  we  farther  snbrait,  that  the  two  years  specified  in  the 
Rerised  Code  is  a  complete  analogy  to  the  three  years  adverse 
possession  of  personal  property,  or  the  seven  or  tM'enty  years 
of  realty  with  color.  It  comes  withm  the  reason  and  spirit  of 
the  suspendatory  acts,  a  schedule  of  which  accompanies  this 
brief.  The  legislation  touching  the  suspension  of  statutes 
making  the  lapse  of  time  affect  rights,  was  philosophic  in  its 
character— remedial  statutes  necessitated  by  the  condition  of 
things — and  our  case  comes  as  fully  within  the  mischief  sought 
to  be  remedied  as  any  other  strictly  within  its  letter. 

The  penalty  denounced  against  the  shedding  of  blood  in  the 
streets  is  not  applicable  to  the  surgeon  who  opened  the  vein  of 
one  who  had  fallen  down  in  the  street  in  a  fainting  fit. 

The  sick  man,  who  in  a  storm  could  not  leave  his  berth, 
after  the  ship  rides  safely  into  port,  shall  not  be  adjudged  the 
cargo,  though  by  the  letter  of  the  law  it  is  given  to  them  who 
in  a  storm,  remain  on  shipboard. 

They,  in  each  case,  come  within  the  letter,  but  are  out  of 
the  spirit  of  the  law. 

So,  conversely,  our  case  is  within  the  mischief,  if  not  within 
the  very  letter  of  these  remedial  acts.  Qui  hceret  in  litora, 
hwret  in  cortice. 

Mr.  Graham  contends  that  the  act  of  February,  1 863,  im- 
pairs the  obligation  of  the  contract.  To  this  we  reply,  that 
our  citizens  had  then  thrown  off  their  allegiance  to  the  Con- 
stitution— were  rebels,  jff(i^ran^<5  leilo;  that  strictly  speaking, 
as  a  legal  consequence  of  rebellion,  constitutional  legislation, 
except  to  preserve  life  and  order,  was  at  an  end,  and  all  the 
laws  invoked  by  him  and  ourselves  has  to  bo  validated  by  a 
jpost^-helltim  ordinariQe.  Ordinances  1866,  chap.  10,  and  that 
ordinace  in  validating  one,  validates  all. 

Rodman,  J.  The  material  facts  are :  Willie  Jones  died  in 
1861.  At  April  Term,  1861,  of  the  County-Conrt  of  Caswell, 
Walter  Jones,  who  was  bis  only  heir,  became  his  adminiatra- 
tor.    Walter  dulj  administered  the  personal  estate  and  after* 


654  IN  THE  SUPREME  COURT. 

DoNOHOy  Adm^r.  v.  Pattebson  et  al» 

wards  left  the  State.  He  was  dnly  removed  from  the  admin- 
istratorsliip  and  the  plaiDtiff  appointed  administrator  de  bonis 
non.  There  are  debts  of  Willie  Jones  outstanding  and  nnpaid, 
The  plaintiff  seeks  to  have  the  lands  of  which  Willie  Jones 
died  seized  sold  to  pay  his  debts. 

The  defence  is,  that  some  time  in  1862,  Walter  Jones  and 
his  mother,  Priscilla,  who  was  entitled  to  dower,  agreed  to  sell 
one  of  the  pieces  of  land  to  Thomas  L.  Lea,  who  then  paid 
him  its  full  value,  and  as  the  defendant  allege,  bona  fid^^  and 
without  notice  that  any  debts  of  Willie  Jones  were  unpaid. 
In  January,  1864,  Walter  and  Priscilla  executed  a  deed  of  con- 
veyance to  said  Lea.  Some  of  the  defendants  arc  the  heirs  of 
Lea,  and  are  in  possession  of  that  land. 

The  other  defendant,  Patterson,  in  like  manner,  in  1862, 
agreed  to  purchase  from  Walter  and  Priscilla,  the  lot  in  Milton, 
and  paid  to  Walter  its  full  value.  He  alleges  that  the  agree- 
ment was  made  bona  fide^  and  without  notice  of  any  nnpaid 
debts  of  Willie  Jones.  In  October,  1863,  Walter  and  .Pris- 
cilla executed  to  him  a  conveyance  for  the  lot. 

1.  The  question  is,  are  these  conveyances  valid  against  the 
creditors  ot  Willie  Jones  ? 

The  Revised  Code,  chap.  46,  sec.  61,  says :  "  All  sales,  con- 
veyances or  alienations  of  any  lands  of  a  deceased  debtor,  made 
by  any  devisee  or  heir-at-law,  within  two  years  after  probate  of 
his  will  and  qualification  of  the  executor,  or  letters  of  admin- 
istration on  his  estate,  shall  be  void  as  to  the  creditors,  execu- 
tors  and  administrators  of  such  deceased  debtor." 

It  is  urged  for  the  plaintiff^  that  the  agreement  for  a  sale, 
and  the  payment  of  the  price  in  1862  was  equivalent  to  an 
executed  conveyance,  and  was  therefore  fraudulent  and  void  as 
against  him.  We  concede  that.  But  we  think  the  convey- 
ances executed  after  the  expiration  of  the  two  years  are  not 
vitiated  by  the  prior  invalid  agreements.  The  statute  imposed 
a  restriction  on  th^  heir.  He  might  sell  within  the  time,  but 
the  purchaser  would  be  defeated  if  creditors  appeared.  The 
law  reqairea  estates  to  be  settled  up  in  two  years,  and  creditors 
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who  keep  back  their  claim  beyoud  that  time,  are  in  laches. 
Purchasers  are  entitled  to  infer  that  all  debts  have  been  paid, 
and  there  is  no  longer  any  restriction  on  the  power  of  the  heir 
to  sell.  Putting  the  agreementsiof  1862  aside  as  non  existent 
as  to  creditors,  the  subsequent  sales  were  valid,  unless  the  plain- 
tiff can  maintain  his  other  grounds  of  exception. 

2.  It  is  further  urged  that  the  act  cited,  (Rev.  Code.  chap. 
46,)  was  a  statute  of  limitations  which  was  suspended  by  the 
act  of  1861,  chap.  4,  sec.  18,  ratified  September  11th.  That 
section  is  in  these  wards :  ''  That  the  operation  of  the  statuU 
of  limitations  be,  and  the  same  is  hereby  suspended  so  long  as 
this  act  remains  in  force." 

Now  what  is  meant  by  "  the  statute  of  limitations  V  There 
is  but  one  chapter  in  the  Revised  Code  entitled  "limitations,'^ 
chapter  65.  It  is  confined  to  prescribing  within  what  times 
actions  shall  be  brought.  It  does  not  contain  the  enactment 
making  sales  by  heirs  within  two  years,  void  as  to  the  creditors 
of  their  ancestor,  Rev.  Code,  chap.  46.  All  the  sections  of 
the  act  of  1861,  preceding  section  18,  relate  to  the  bringing  of 
actions.  For  these  reasons  we  arc  of  opinion,  that  the  act  of 
1861  does  not  apply  in  the  case  before  us,  but  is  confined  to 
such  statutes  as  limit  the  time  for  bringing  actions. 

3.  This  brings  us  to  consider  the  effect  of  the  act  ratified 
February  1863,  (acts  1863,  ch.  34.)  The  wurds,  so  far  as  they 
are  material,  are  as  follows :  "  That  in  the  computations  of 
time  for  the  purpose  of  applying  any  statute,  limiting  any 
action  or  suit,  or  any  righi  or  rights^  cr  for  the  purpose  of 
raising  a  presumption,  &e.,  the  time  elapsed  since  the  20th 
day  of  May,  which  was  in  the  year  1861,  or  which  may  elapse 
until  the  end  of  the  present  war,  shall  be  excluded  from  such 
computation." 

In  UiAiton  V.  Ilintoriy  Phil.  410,  this  act  was  held  to  cover 
the  act  (Rev.  Code,  chap.  118,  sec.  1)  by  which  widows  were 
limited  to  six  months  after  probate  of  the  husband's  will, 
within  wliich  to  dissent  therefrom,  and  the  plaintiff  was 
allowed  to  have  the  benefit  of  a  dissent  made  after  that  time. 
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In  Neely  v.  Craige^  Phil.  187;  it  was  held  that  the  act  of 
1863  did  not  prevent  a  judgment  from  becoming  dormant 
npou  a  failure  to  sue  out  execution  within  a  year  and  a  day. 

In  Mo7Ti88  V.  Avery^  Id.  238.  it  was  held  that  the  act  pro- 
longed the  time  for  reviving  an  action. 

All  of  these  cases  profess  to  go  on  the  ground  that  the  object 
of  the  act  was  to  preserve  existing  rights,  and  not  to  give  new 
ones. 

The  distinction  between  the  case  of  a  widow  and  that  of  an 
heir,  is  this.  Chapter  118,  Revised  Code,  says  she  shall  not 
dissent  after  six  months ;  that  is,  in  effect,  that  she  may  dissent 
within  that  time.  In  effect  it  confers  or  secures  a  riglU^  and 
the  act  of  1863  preserved  and  contiuued  that  rificht.  Chapter 
46,  Revised  Code,  says  the  heir  shall  not  sell  within  two  ^'cars. 
To  give  the  act  of  1863  the  construction  contended  for  by  the 
plaintiff,  would  preserve  and  continue  a  disaiility.  We  think 
this  is  a  distinction  of  substance  and  in  principle,  and  not  in 
terms  only,  and  that  the  act  was  not  intended  to  reach  the  ease 
of  an  heir. 

No  injury  is  done  to  the  creditors  of  the  deceased,  nor  are 
they  deprived  by  this  construction,  of  any  right.  There  was 
no  act  staying  them  in  sueing  the  administrator,  and  if  from 
dilatory  legislation,  or  any  cause  other  than  their  own  lacJies, 
they  had  been  unable  to  get  a  judgment  against  the  adminis- 
trator within  two  years,  there  can  be  no  doubt  that  a  Court  of 
equity  in  some  way,  (it  is  needless  to  consider  how,)  would 
have  preserved  their  rights  against  the  land.  But  they  made 
no  effort  until  the  rights  of  the  defendants  had  vested. 

It  is  perhaps  proper  to  say  that  nothing  in  this  opinion  i^ 
intended  to  touch  upon  the  liability  of  the  sureties  to  the  ad- 
ministration bond.    Neither  they,  nor  their  rights,  are  before  us. 

Judgment  reversed,  and  case  remanded  to  be  proceeded 
in,  &C. 

Pbb  Curiam.  Judgment  reversed. 
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BOARD  OF  COMMTIS  OP  HENDERSON  COUNTY  «.  BOARD  OF 
COMM'RS  OF  RUTHERFORD  COUNTY, 

Actions  against  a  Board  of  County  Commissioners,  must  be  brotight  to 
the  Superior  Court  of  the  Coonty  wherein  those  Commissioners  reside. 

{Steele  v.  O^mmimewrs  of  BtUherf&rd  Oouaty^  ante  137,  cited  and  ap- 
proved.) 

Civil  AcrnoN,  an  application  for  a  mandamttSj  heard  8th 
September,  1873,  before  S^nry^  J^  at  Chambers,  in  Hbndsb- 
SON  county. 

The  plaintiff,  alleging  that  the  Commissioners  of  Rutherford 
county  owe  the  Commissioners  of  Henderson  $2,371.66,  apply 
for  a  mandainvs  to  compel  its  payment. 

Defendants  demur  for  want  of  jurisdiction.  His  Honor  sus- 
taining the  demurrer,  dismissed  the  complaint,  whereupon 
plaintiffs  appealed. 

J.  H,  Merrimon^  for  the  appellant. 
Carson^  and  J.  C  Z.  Harris^  contra. 

Kbade,  J.  The  question  in  this  case  is  the  same-asin  Steele 
V.  Commissianere  of  Rutherford  Cornitq^  ante  137,  at  this 
term,  and  the  decision  is  the  same,  and  for  the  same  reason. 
The  Board  of  Commissioners  of  a  county  must  be  Bued  in  the 
<K>unty  of  which  they  are  CommiseionerB. 

There  is  no  error^ 

Feb  OumAM.  Jadgraent  affirmed* 

42 
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STATE  €x  rel  JAMES  T,   HARRELL  tj.  JACKSON  B.  HARE  and 

others. 

In  a  suit  on  a  guardian  bond,  evidence,  that  the  Court  House  of  the 
county  in  which  the  bond  was  taken  was  burned  with  many  official 
papers  in  1862,  and  that  search  had  been  made  among  the  papers  of  a 
deceased  person  who  was  Clerk  at  the  time  of  the  burning,  and  who 
was  in  the  habit  of  keeping  some  of  the  official  papers  at  his  residence, 
and  that  no  bond  given  by  the  gaurdian  of  the  plaintiff  had  been 
found,  was  held  sufficient  to  authorize  the  introduction  of  secondary 
evidence  of  the  execution  and  contents  of  the  bond  declared  on. 

A  certified'  copy  of  the  extracts  from^  the  records  of  the  County  Court, 
that  at  August  Tenn,  1850,  the  guardian  of  the  plaintiff  and  other 
minors,  renewed  his  bond  by  entering  into  another  bond  in  the  sum  of 
$3,000  \iith  the  present  defendant  and  another  as  his  sureties,  is  com- 
petsnt  evidence  to  prove  the  existence  and  due  execution  of  the  bond 
declared  upon  \  and  a  certified  copy  of  the  guardian^s  return  is  also 
competent  as  tending  to  establish  the  amount  due  at  the  date  of  the 
return. 

{KeU/o  V.  Maget,  1  Dev.  &  Bat.  414,  cited  and  approved.) 

Civil  action,  on  a  guardian  bond,  tried  at  the  Spring  Term, 
1873,  of  Hertford  Superior  Conrt,  before  his  Honor.  Judge 
Albertso7i. 

The  plaintiff  declared  on  a  guardian  bond  for  the  sura  of 
$3,000,  executed  by  one  James  Clark,  as  guardian  of  plaintiff 
in  1850,  with  J.  B.  Hare  and  W.  M.  Montgomery  as  sureties. 

The  action  was  brought  against  W.  S.  Stephenson,  as  ad- 
ministrator of  James  Clark,  deceased,  John  W.  Harrell,  ad- 
ministrator of  W.  H.  Montgomery,  and  J.  B.  Hare. 

When  the  case  was  called,  the  plaintiff  entered  a  nol.  pros. 
as  to  Stephenson  and  Harrell,  and  annonnced  himself  as  ready 
as  to  Hare. 

Defendant  moved  to  dismiss  the  action,  because  the  admin- 
istrator of  Clark,  a  necessary  party  to  the  action,  had  been  noL 
pros'd.j  and  no  guardian  account  of  said  Clark  had  been  or- 
dered or  reported. 

His  Honor  refused  the  motion,  and  ruled  the  defendant  into 
trial,  whereupon  defendant  excepted. 
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The  plain tiflf  offered  a  witness  who  stated,  that  he  is  Clerk 
of  the  Superior  Court :  that  in  1862,  the  court  house  in  Hert- 
ford county  was  burned  and  that  many  of  the  records  of  said 
county  were  destroyed.  That  L.  M.  Cowper,  now  deceased, 
was  at  the  time  the  Court  House  was  burned.  Clerk  of  the 
Court  of  Pleas  and  Quarter  Sessions  of  said  county;  and  that 
many  of  the  records  of  the  County  Court,  said  Cowper  was  in 
the  habit  of  keeping,  together  with  many  of  the  papers  of  his 
oflBce,  at  his  residence  in  Murfreesboro' ;  that  he  had  searched 
diligently  through  the  papers  of  his  office,  and  had  not  been 
able  to  find  the  bond. 

The  plaintiff  then  offered  in  evidence  the  following  record  of 
the  Court  of  Pleas  and  Quarter  Sessions  of  said  county : 

"  At  a  Court  of  Pl^as  and  Quarter  Sessions,  begun  and  held 
for  Hertford  county,  at  the  Court  House  in  Winton,  on  the 
fourth  Monday  in  August,  A.  D.  1850,  the  following  Justices 
present:  W.  B.  Wise,  J.  G.  Wilson,  D.  Valentine  and  W^ 
W.  Mitchell,  Esqrs.*^ 

James  Clark,  guardian  for  Mason  Harrell,  Sarah  Elizabeth 
Harrell  and  James  Thomas  Harrell,  orphans  of  John  T.  Har- 
rell, deceased,  appeared  in  open  Court  and  renewed  his  bond 
as  guardian  by  entering  into  bond  for  the  sum  of  $3,000,  with 
W.  M.  Montgomery  and  J.  B.  Hare,  sureties." 

And  the  following  record  of  a  return  by  said  guardian, 
Clark,  was  offered  in  evidence  : 

"  Dr.    James  Thomas  Harrell, 

To  James  Clark,  Guardian. 

1857.  May  26.    To  amount  paid  Clerk,  $1  00 

4     "  commission  on  same,  11 


$1  IL 


By  amount  due  on  last  return,  $373  91 

By  interest  12  months,  20  27 

$394  18 
Balance  due  ward^  $893^  07' 
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The  defendant  objected  to  the  introduction  of  the  foregoing 
evidence,  alleging  that  it  was  sufficient  to  establish  the  bond 
the  plaintiff  declared  upon.  The  Court  overruled  the  objec- 
tion, and  charged  the  jury  in  accordance  with  the  foregoing 
facts,  stating  that  the  records  offered  were  evidence  tending  to 
show  the  execution  of  the  bond  bj  the  defendant.  Defendant 
excepted. 

W,  ir.  Peebles  and  Smith  c&  Strong^  for  appellants. 
Barnes  and  J.  W.  Faison^  contra. 

HoDKAN,  J.  The  only  point  that  is  or  that  could  fairly  be 
Insisted  on  in  this  Court  by  the  defendant,  is  as  to  the  admis- 
sibility in  evidence  of  the  certified  copies  of  extracts  from  the 
records  of  Hertford  County  Court,  as  tending  to  establish  that 
a  guardian  bond  had  been  given.  There  was  evidence  which 
satisfied  the  Judge  that  the  court  house  of  Hertford  county, 
with  many  of  the  papers  in  it,  had  been  burned,  or  otherwise 
destroyed  in  1S62 ;  that  search  had  been  made  among  the  pa- 
;per8  of  a  deceased  person  who  was  Clerk  at  the  time  of  the 
burning,  and  who  was  in  the  habit  of  keeping  some  of  his 
official  papers  at  his  residence,  and  that  no  bond  given  by  Clark 
as  guardian  of  Harrell,  had  been  found.  This  the  Judge  pro- 
perly held  to  be  sufficient  to  audiorize  the  introduction  of 
secondary  evidence  and  contents  of  the  guardian  bond  declared 
on.  The  plaintiff  then  introduced  a  certified  copy  of  an 
extract  from  the  records  of  the  County  Conrt  of  Hertford  to 
the  effect  that  at  August  Term,  1850,  James  Clark,  guardian 
of  "plaintiff  and  others,  orphans  of  John  F.  Harrel!,  rempved 
his  bond  as  guardian,,  by  entering  into  bond  in  the  sum  of 
$3000,  with  W.  M.  Montgomery  and  J.  B.  Hare  (the  defen- 
tdant)  ^retiee. 

A  guardian  bond  is  not  strictly  a  record  of  the  Court,  al- 
though the  fact  that  it.  was  made  and  accepted  may  be.  An 
rftction  may  therefore,  be  brought  on  the  bond  atler  its  loss  or 
*deitcnetion,  without  any  previous  application,  to  the.Oonrt  to 
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restore  it  as  a  record,  and  iii  such  ease  the  proof  of  the  bond 
would  be  such  as  upon  general  principles  of  evidence  would 
be  competent  to  prove  its  execution,  and  would  not  essentially 
differ  in  principle  from  what  would  be  proper  in  an  action 
upon  a  non-official  bond,  lost  or  destroyed.  Kello  v.  Maget^  1 
D.  &  B.  414,  establishes  that  when  a  bond,  purporting  to  be  a 
guardian  bond,  is  proved  to  have  been  at  one  time  among  the 
records  of  a  County  Court,  and  to  have  been  since  lost,  there 
is  a  presumption  that  it  was  in  the  usual  form  of  a  guardian 
bond,  and  that  upon  proof  of  the  identity  of  the  person  sought 
to  be  charged  with  the  person  whose  name  appears  to  have 
been  signed  to  the  bond,  execution  will  be  presumed  without 
proof  of  the  hand  writing  either  of  the  parties  or  of  the  sub- 
scribing witness.  The  question  presented  in  this  case  as  to 
whether  the  entry  on  the  record  was  competent  evidence  that 
the  bond  had  been  executed,  did  not  occur  in  that  case,  and  it 
must  be  decided  on  general  principles.  But  Kello  v.  Maget 
is  authority  that  if  the  jury  shall  be  satisfied  that  a  guardian 
bond,  purporting  to  be  made  by  Clark  and  the  defendant  as  his 
surety,  once  existed  among  the  records  of  the  Court,  they  may 
and  ought  to  presume  its  due  execution  by  said  parties, 
although  no  direct  proof  of  that  fact  be  obtainable. 

It  is  not  necessary  to  consider  whether  the  copy  of  the  entry 
of  record  which  states  that  Clark  did  renew  his  bond  as  guar- 
dian with  Montgomery  and  the  defendant,  as  his  sureties,  was 
conclusive.  The  Judge  only  held  it  competent  to  prove  the 
former  existence  and  due  execution  of  the  bond.  For  this 
purpose  we  think  it  was  clearly  competent.  The  destruction 
of  the  bond,  if  it  ever  existed,  having  been  proved,  there  was 
no  means  of  proving  its  former  existence  other  than  by  the 
proof  of  circumstances  which  probably  would  not  have  oc- 
curred unless  it  had  been  made,  and  from  which  the  fact  that 
it  was  made,  might  reasonably  and  probably  be  inferred.  The 
record,  given  in  evidence,  was,  at  least,  a  circumstance  of  that 
character.  It  tended  to  prove  that  a  guardian  bond,  in  the 
lawful  and  usual  form,  had  been  executed  and  accepted  by  the 
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Court ;  and  it  was  the  beet  evidence  of  that  fact  which  the 
nature  of  the  case  admitted  of.  We  think  it  was  competent 
evidence.  The  same  principle  applies  to  the  certified  copy  of 
the  guardian's  return,  introduced  for  the  purpose  of  showing 
the  amour.t  owing  by  the  guardian.  The  guardian's  signature 
was  not  proved,^ because  the  original  return  was  lost.  But  it 
is  a  reasonable  inference  from  the  record  that  the  orie:inal  re- 
turn was  acknowledged  by  the  guardian  before  the  Clerk. 
There  is  no  error. 

Peb  Cueiam.  Judgment  affirmed. 


JOHN  W.  HOUSTON  v.  JOHN   H.  DALTON,  Ex'r,  of  PLACEBO 

HOUSTON  and  others. 

In  an  action,  of  the  nature  of  a  bill  in  equity  to  surcharge  and  falsify  an 
account  taken  under  a  decree  in  a  former  suit,  if  the  allegations  of  the 
complaint,  upon  which  the  plaintiff  bases  his  equity  to  have  such  ac- 
count and  settlement  re-opened,  are  denied  in  the  answer,  so  that  ma^ 
terial  issues  of  fact  or  law  are  raised  by  the  pleadings,  such  issues  of 
fact  must  be  tried,  before  a  motion  of  the  plaintiff  to  re-open  the  ac- 
count can  be  entertained. 

When  the  allegations  of  a  complaint  present  a  case  of  equitable  juris- 
diction, as  in  an  action  to  surcharge  and  falsify  an  account,  such  ac- 
tion is  properly  instituted  in  the  Superior  Court. 

(Murphy  v.  McCvJbbinSj  65  N.  C.  Rep,  246,  cited  and  approved.) 

Civil  action,  in  the  nature  of  a  bill  in  equity  to  surcharge 
and  falsify  an  account,  heard  upon  a  motion  to  dismiss  the  same, 
hy  Albertson^  J.^  ^t  the  Special  (August)  Term,  1873,  of  Ro- 
wan Superior  Court,  to  which  it  had  been  by  consent  removed 
from  the  Superior  Court  of  Iredell  county. 

At  the  Fall  Terni,  1861,  of  the  Superior  Court  of  Law  of 
Iredell  county,  the  defendant,    John  H.  Dalton,  as  executor 


i 
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of  Placebo  Houston,  and  in  the  names  of  all  others  interested 
under  the  will  of  the  stud  testator,  filed  An  ex  parte  petition 
for  a  settlement  of  hifi  testators' estate.  It  was  referred  to 
John  A.  Roseboro  to  take  and  state  the  account  of  the  execu- 
tor's administration  of  the  estate,  which  was  done  and  a  report 
made,  the  same  being  confirmed  by  the  Court. 

The  plaintiff  in  this  action  seeks  to  set  aside  that  decree,  and 
have  the  account  retaken,  &c.,  alleging  errors  in  taking  the 
first  account,  that  the  parties  interested  were  not  present,  nor 
represented,  that  the  rights  of  the  minors  were  not  protected, 
and  many  other  irregularities  mhioh  are  alleged  as  vitiating  the 
^parU  proceeding. 

The  answers  of  the  executor,  Dalteu,  and  others,  deny  the 
material  allegations  in  the  complaint  of  the  plain tifi^,  as  well  as 
the  plaintifi^s  right  to  the  r-elief  demanded. 

Upon  the  trial  below,  the  plaintiff  moved,  upon  the  com- 
plaint, answers,  and  transcript  in  the  original,  .ea?  ^ww^  petition 
of  the  defendant,  Dalton,  to  set  aside  the  decree  confirming 
the  report  of  Roseboro  in  that  proceeding.  This  his  Honor 
refused  to  do,  upon  the  ground  that  no  snflScient  cause  was 
fihown  to  warrant  setting  the  decree  aside  at  this  time. 

The  defendants  then  moved  to  dismiss  the  action,  which 
motion  the  Court  allowed  and  tlie  action  was  dismissed.  From 
which  Judgmeat  the  plaintiff  appealed* 

Armfield  and  McCorTde  i&  Bailey^  for  appellant. 
Brown,  Batchdor^  Edwards  and  Batchdor^  eontra. 

Bynum,  J.  Upon  the  coming  in  of  the  answer,  the  plaintifl* 
moved  to  set  aside  the  decree  xnade  in  another  suit,  confirming 
the  report  of  the  settlement  of  the  ostate  of  Placebo  Houston, 
which  it  was  the  purpose  of  this  action  to  surcharge  and  falsify- 
His  Honor  refused  the  motion.  The  defendant  then  moved  to 
dismiss  the  action  for  want  of  jurisdiction,  which  motion  was 
allowed  and  the  action  dismissed.  The  plaintiff  appealed  from 
both  rulinjjs. 
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1.  The  first  exception  k  untenable,  because  the  answer  denies 
every  material  allegation  of  the  complaint,  upon  which  th& 
plaintiff  bases  his  equity  to  have  the  acconnt  and  settlement  of 
the  estate  reopened. 

When  material  issues  are  thus  raised  by  the  pleadings,  both 
of  fact  and  law,  the  issues  of  fact  must  be  tried  in  one  of  the 
modes  prescribed  in  O.  C.  P.,  before  this  motion  of  plaintiff* 
can  be  entertained. 

2.  Bot  his  Honor  dismissed  the  action  for  want  of  jurisdic- 
tion.   In  this  there  wae  error. 

The  allegations  of  the  complaint  present  a  case  of  equitable 
jurisdiction  only,  according  to  our  old  judicial  system,  and 
when  such  is  the  case,  the  action  is  properly  instituted  in  the 
Superior  Court.  So  a  bill  to  surcharge  and  falsify  an  account,, 
which  is  the  nature  of  the  action  now  before  us,  was  always 
brought  in  the  Court  of  Equity.  Adanas'  Eq.,  222 ;  Mwrphy 
V.  McCubbim,  65  N.  C,  246. 

Holding,  therefore,  that  the  action  is  instituted  in  the  proper 
Court,  it  is  not  necessary  to  examine  the  efiect  of  the  aets  of 
187()-'T1,  ehap.  108,  and  of  1872-'73,  chap.  175,  in  curing  alt 
irregularities  of  jurisdiction.  This  Court^  however,  has  decided 
that  they  are  effectual  for  such  purpose. 

The  judgment  will  be  reversed  and  the  cause  remasded,  to 
the  end  that  the  parties  may  proceed  as  tliey  are  advised.  We 
express  no  opinion  upon  the  merits  of  the  case. 

Psii  CusiAK.  Judgment  reversed. 
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C.  H,  WILLIAMS  and  others  v.  ALEXANDER  and  GREEN  WIL- 
LIAMS, Adm're.,  &c. 

A  re-hearing  is  not  a  matter  of  right,  bat  rests  in  the  sound  discretion 
of  the  Court,  where  the  parties  to  a  final  judgment  fail  to  appeal  by 
their  own  default. 

In  a  petition  to  re-hear,  it  should  appear  either  that  there  is  error  of  law 
apparent  on  the  record,  or  that  testimony  has  been  newly  discovered 
which  would  materially  vary  the  case.  That  no  pleadings  have  been 
filed  in  a  cause  before  the  Probate  Court,  and  that  evidence  of  the 
witnesses  was  not  taken,  by  question  and  answer,  and  signed,  are  no 
such  grounds  of  error  of  law  as  will  entitle  a  party  to  have  the  cause 
re-heard  after  final  judgment,  especially  when  it  appears  that  such 
party  had  every  opportunity  for  a  full  defence,  and  of  an  appeal. 

Civil  action,  originally  a  special  proceeding  against  the  de- 
fendants as  administrators,  for  an  account,  &c.,  heard  by  his 
Honor,  Judge  Tourgee^  on  a  petition  to  re-hear,  at  Chambers 
in  Person  county,  June  10th,  1873. 

Final  judgment  was  given  by  the  Judge  of  Probate  after 
hearing  the  merits,  from  which  defendants  did  not  appeal ;  but 
in  a  short  time  filed  his  petition  to  ro-hear.  The  Judge  of 
Probate  refused  the  prayer  of  the  petition,  and  the  defendant 
appealed  to  the  Judge  of  the  District,  who  aflSrmed  the  judg- 
ment and  dismissed  the  petition.'  From  this  judgment,  dis- 
missing the  petition,  the  defendants  appealed. 

The  grounds  of  the  defendant's  application  to  rehear,  and 
the  facts  ]>ertinent  to  the  point  decided,  are  stated  in  the 
opinion  of  the  Court. 

W.  A.  dc  J.  W.  Graham^  for  appellants. 
Jones  &  Jones^  contra. 

Bynum,  J.  This  was  a  special  proceeding  in  the  Court  of 
Probate  for  an  account  of  the  estate  in  the  hands  of  the  de- 
fendants as  administrators  of  Haywood  Williams,  deceased, 
and  for  the  payment  of  the  distributive  share  of  the  plaintiff 
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one  of  the  next  of  kin.  The  account  was  taken,  ezceptione 
filed  thereto  by  plaintiff  and  defendants,  which  were  heard  by 
the  Court  and  some  disallowed,  and  a  final  judgment  was 
given  against  the  defendants  on  the  17th  September,  1872.  On 
the  5th  November  of  the  same  year,  the  defendants  filed  a  pe- 
tition to  re-hear  the  case  and  let  in  more  testimony.  The 
plaintiff  answered  this  petition,  and  after  hearing  the  parties, 
the  Court  disallowed  the  motion  to  re  hear  and  the  defendants 
appealed  to  the  Judge  of  the  District,  who  after  examining 
the  record  and  evidence,  dismissed  the  appeal,  and  from  his 
judgment  the  case  came  wp  to  this  Court,  by  appeal  on  the 
part  of  the  defendants. 

Ctnceding  the  power  of  the  Court  of  Probate  to  grant  re- 
hearings  under  C.  C.  P.,  sec.  133,  for  what  causes  will  this 
power  be  exercised  ?  A  rehearing  is  not  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the  Court,  when  the  par- 
ties to  a  final  judgment  fail  to  appeal  by  their  own  default 
Before  the  Court  will  exercise  the  discretion,  it  must  appear 
not  only  that  injustice  has  been  done,  but  that  it  occurred 
without  tl:e  laches  of  the  petitioner.  Ordinarily,  there  are 
but  two  grounds  upon  which  a  petition  to  rehear  will  be  en- 
tertained :  1.  For  error  of  law  apparent  on  the  record.  2. 
For  newly  discovered  testimony  which  would  materially  vary 
the  case.  Adams'  Eq.  397,  note  2 ;  1  Murph.  11 ;  Hart  v. 
Smith,  3  Rich.  465 ;  3  Story  299. 

Two  questions  of  law  are  raised  in  the  exceptions : 

1.  That  no  pleadings  in  the  cause  have  been  filed. 

3.  That  the  evidence  of  witnesses  was  not  taken  by  question 
and  answer,  and  signed  by  them. 

As  to  the  first  point,  it  does  appear  by  the  record  that  a 
summons  was  issued  and  served  upon  the  defendants  and  a 
complaint  regularly  filed.  If  the  defendants  failed  to  answer, 
it  was  their  own  default,  for  which  tliey  have  no  right  to  com- 
plain on  a  petition  to  rehear.  As  to  the  second  error  assigned^ 
we  know  of  no  inexorable  rule  that  requires  the  evidence  in 
accounts  taken  to  be  reduced  to  writing  in  question  and  answer- 
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The  defendants  do  not  allege  any  prejudice  sustained  thereby, 
and  the  objection  certainly  comes  too  late  upon  the  motion  to 
rehear. 

There  are  other  exceptions,  but  as  they  are  confined  to  the 
weight  of  the  evidence  and  allegations  of  what  the  defendants 
could  prove  on  a  rehearing,  matters  addressed  wholly  to  the 
discretion  of  the  Court,  it  is  unnecessary  to  notice  them  par- 
ticularly. 

The  record  shows  that  the  account  was  taken  with  unusual 
skill  and  accuracy,  and  that  the  defendants  had  every  oppor- 
tunity to  make  a  full  defence  and  to  appeal  from  the  final  judg- 
ment, and  thus  obtain  a  review  of  the  facts  as  well  as  the  law. 
No  error  of  law  appearing,  we  have  no  power  to  interfere  with 
the  discretion  of  the  Court  below. 

Feb  Curiam.      Judgment  afiirmed  and  appeal  dismissed. 


JOHN  N.  DAVIS,  Adm'r.  v,  B,  J.  CURETON  et  ah 

Where  a  tract  of  land  upon  which  a  widow  had  dower  was  sold,  for  the 
purpose  of  making  assets  to  pay  debts  by  the  administrator  of  the 
husband  in  two  separate  parts,  and  she  bid  off  both  parts  at  unequal 
prices,  and  the  sale  was  set  aside  as  to  the  cheaper  part :  It  was  held^ 
that  she  had  the  right  to  have  the  sale  set  aside  as  to  the  other  part 
also,  where  it  appeared  that  she  would  not  have  purchased  the  former 
part  unless  she  could  have  got  the  latter  with  it. 

This  was  a  Motion  to  set  aside  an  order  which  was  made  by 
the  Clerk  of  the  Superior  Court  of  Union  conntj,  confirming 
the  sale  as  to  one  of  the  two  parts  of  a  track  of  land  sold  by 
the  administrator  of  W.  J.  Cureton,  and  setting  it  aside  as  to 
the  other.  Both  parts  were  bid  off  by  the  widow  and  upon 
the  Clerk's  refusing  her  motion,  she  appealed  to  the  Judge  of 
the  District,  and  at  the  last  term  of  Union  Superior  Court,  his 


668  IN  THE  SUPREME  COURT. 

Davis,  Adm'r.  e.  Curbton  et  al. 

^     ■  ■ 

Honor,  Judge  Bv/xton^  reversed  the  order  made  bj  the  Clerk 
and  gave  judgment  for  the  appellant,  and  the  administrator 
appealed  to  the  Supreme  Court.  The  facte  are  sufficiently 
stated  in  the  opinion  of  the  Court. 

Battle  <&  /Son J  for  the  plaintiff: 

I.  (1.)  If  it  was  discretionary  with  the  Clerk,  as  Judge  of 
Probate,  to  confirm  the  sale  of  one  tract  and  not  of  the  other, 
there  is  no  appeal  from  the  exercise  of  his  discretion. 

(2.)  Constitution,  art.  IV,  sec.  17,  transfers  issues  of  fact  in 
such  matters  as  are  in  Probate  Judge's  jurisdiction  to  Superior 
Court  for  trial  and  gives  appeal  in  issue  of  law.  Chap.  113,  of 
the  acts  of  1868-69,  sub  chap.  5,  sec.  1,  gives  jurisdictioD  to 

__   • 

Probate  Judge.    JPelletier  v.  Saunders,  67  N.  C.  Rep.  261. 

(3.)  Here  there  was  no  issue  of  either  law  or  fact.  Probate 
Judge  decided  that  purchaser's  affidavit  was  not  sufficient  to 
influence  his  decision. 

II.  (1.)  While  Courts  of  Equity  had  the  power  to  set  aside 
a  sale  made  under  its  order,  at  the  instance  of  the  purchaser, 
they  would  do  so  only  in  case  of  fraud  or  mistake.  Clayton 
v.  Glover,  3  Jones  Eq.  871. 

(2.)  Here  there  was  no  allegation  even  of  fraud,  and  there 
was  no  mistake  such  as  the  law  recognize  as  coming  within 
the  meaning  of  the  term.  The  sale  and  bidding  of  the  two 
tracts  were  separate,  and  any  person  of  reasonable  prudence 
would  have  known  the  rights  and  obligations  of  the  purchaser. 

(3.)  There  was  no  mistake  of  facts  here. 

X  H.  Wilson,  for  the  defendants. 

Beade,  J,  The  facts  alleged  and  not  denied,  and  therefore 
the  facts  admitted,  are,  that  Mrs.  Cureton  bid  off  the  second 
tract  sold,  because  she  had  bid  off  the  first  tract,  and  that  the 
two  tracts  were  useful  to  each  other,  and  that  without  the  first 
she  would  not  have  bought  the  second  at  all,  and  that  she  had 
reason  to  believe,  and  did  believe^  that  at  the  time  she  bought 
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the  second  she  would  get  the  first  with  it  And  when  the 
sale  of  the  first  tract  was  set  aside,  she  found  that  she  had  acted 
under  a  mistake  of  facts  which  no  enquiry  could  have  guarded 
against. 

We  are  of  the  opinion,  that  because  of  this  mistake  she  is 
entitled  to  relief  in  equity,  which  we  administer  in  this  action. 
One  buys  a  match  of  horses  hecanse  they  are  a  match  ;  he 
wants  both  or  neither.  If  the  vendor  withholds  one,  he  can- 
not compel  the  vendee  to  take  the  other.  That  would  be  ad- 
mitted to  be  so  where  there  is  but  one  contract,  but  in  our 
case  there  were  two  contracts,  each  tract  bought  separately. 
But  still,  the  second  was  bought  with  reference  to  the  first,  and 
they  were  really  the  same  tract  divided,  and  upon  which  the 
purchaser  had  dower.  So  that,  under  the  circumstances,  she 
not  unreasonably  supposed  that  she  was  buying  and  would  get 
the  whole  tract. 

There  is  no  error.  This  will  be  certified  to  the  end  that  the 
Court  below  may  proceed  according  to  law. 

Fes  Curiam.  Judgment  affirmed. 

Note. — In  a  kindred  case,  Lovenkr  v.  Pearce,  ante  167,  at  this  term, 
we  have  considered  the  powers  of  the  Probate  Judge  and  the  right  of 
appeal  and  the  practice  in  appeal,  and  therefore  it  is  unnecessary  to  re- 
peat in  this  case. 
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A.  W.  WILSON  c.  JACOB  ARENTZ  and  others. 

A  tenant  by  the  curtesy  initiate  has  a  right  to  sue  alone  for  the  posses- 
sion of  his  wife's  land,  and  for  damages  for  the  detention  of  it, 

A  complaint  by  a  husband  which  states  that  he  was  married  to  his  wife 
in  1841,  that  he  had  by  her  several  living  children,  and  that  she  ac- 
quired the  land  in  question  by  a  deed  executed  to  her  in  1864,  is  suf- 
ficient to  shew  his  title  as  tenant  by  the  curtesy  initiate.of  the  land ; 
and  the  fact  that  the  Act  of  1848  (Battle's  Rev.  Ch.  69,  sec,  88,)  de- 
prives him  of  the  power  to  lease  the  land,  without  the  consent  of  his 
wife,  will  not  prevent  his  recovery  of  the  land  by  an  action  under  the 
C.  C.  P,,  without  joining  his  wife  as  a  party. 

(The  cases  of  Williarm  v.  Lanier^  Busb.  30,  and  Houston  v.  Broitn^  7 
Jones  161,  cited  and  approved.) 

This  was  a  civil  action  brought  by  the  plaintiff  alone  to 
recover  the  possession  of  a  tract  of  land  and  damages  for  the 
detention  of  it. 

The  complaint  alleged,  Ist,  that  the  plaintiff*  was  a  tenant  by 
courtesy  initiate  of  the  land ;  2d,  that  the  defendants  were  in 
the  wrongful  possession  of  it,  and  had  for  ten  years  received 
the  rents  and  profits  of  it ;  Sd,  that  the  land  was  conveyed  to 
his  wife  in  fee  in  the  year  1864,  and  she  wad  in  the  seizin  and 
possession  of  it ;  4th,  that  the  plaintiff  was  married  to  his  wife 
in  1841,  and  had  by  her  several  living  children. 

The  defendants  demurred  to  the  complaint : 

1.  For  defect  of  parties,  in  that  the  wife  of  the  plaintiff  was 
not  joined  with  him  as  a  plaintiff'; 

2.  For  that  complaint  did  not  set  forth  the  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant,  in  that  it  did 
not  appear  from  the  complaint  that  the  plaintiff  had  title  to 
the  land  in  controversy,  or  to  the  possession  thereof,  but  on  the 
contrary  it  did  sufficiently  appear  therefrom  that  the  plaintiff 
had  no  title  to  the  land,  or  right  to  the  possession  thereof. 

The  cause  coming  on  to  be  heard  at  the  last  Superior  Court 
of  Catawba  county,  before  his  Honor  Judge  Miichdl^  when 
the  demurrer  was  sustained,  and  the  plaintiff  appealed. 
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The  record  of  the  Superior  Court  did  not  show  that  any 
judgment  had  been  rendered. 

Schenck,  (with  whom  weia  MoCoj^kle  db  Bailey^  for  the  plain- 
tiff. 

The  Judge  ruled  that  the  wife  of  the  plaintiff  ought*  to  have 
been  joined  with  him  in  the  ar^tion. 

In  ejectment  under  the  old  system  a  lease  by  plaintiff  was 
the  foundation  of  the  action,  and  the  husband  had  to  join  his 
wife  where  a  joint  lease  was  necessary.  Williams  v.  Lanier y 
Busb.  30.  But  here  no  lease  is  necessary  to  be  alleged  or  ad- 
mitted  as  it  is  an  action  under  the  C.  C.  P.  The  wife,  therefore, 
is  not  a  necessary  party  plaintiff. 

But  she  is  a  necessary  party  to  the  action,  as  a  party  in  inter- 
est, C.  C.  P.,  sec.  62.  Her  deeds,  her  covenants,  make  her 
interested  in  the  result,  as  they  are  drawn  in  question.  But  as 
she  would  not  consent  to  be  made  a  party  plaintiff,  she  is  made 
a  defendant.     C.  C.  P.,  sec.  62. 

As  to  the  right  of  husband  to  sue  his  wife,  see  C.  C.  P.,  sec. 
56.  If  she  is  to  be  regarded  as  misjoined,  it  is  no  error. 
Green  v.  Green,  69  N.  C.  Rep.,  294. 

M,  Z,  MeCorkle^  for  the  defendants. 

Wliere  the  complaint  does  not  state  facts  AufBcient  to  consti- 
tute a  cause  of  action,  it  is  a  good  cause  of  demurrer.  Battle's 
Rev.,  chap.  17,  sec,  95. 

A  tenancy  by  the  courtesy  is  an  act  of  the  law.  It  requires 
four  things,  to  wit :  marriage,  seizin,  issue  born  alive  and  the 
death  of  the  wife.  There  is  no  allegation  in  the  complaint 
that  the  husband  was  ever  seized  in  right  of  hte  wife  at  any 
time  during  the  coverture.  If  the  wife  were  dead,  he  could 
not  sue,  because  he  has  never  had  possession,  and^has  no  right 
lefl  in  him  by  reason  of  the  disseisin  to  be  tenant  by  the  cour- 
tesy. 

As  the  law  now  stands,  he  has  no  estate  in  the  land  separate 
from  his  wife.    He  cannot  lease  it,  even  for  a  day,  without 
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joining  his  wife  and  having  her  privy  examination  taken.  He 
cannot  sell  without  her  consent,  nor  can  it  be  sold  for  his  debts. 
It  is  her  land,  and  he  cannot  go  upon  it  except  in  her  right. 
He  could  not  bring  an  action  of  ejectment  under  the  old  prac- 
tice, because  he  could  not  make  a  lease  to  John  Doe.  It  is  her 
separate  estate.  He  is  entitled  to  go  on  the  land  and  receive 
the  rents  and  profits,  or  work  it,  while  she  is  in  possession.  In 
pleading,  he  must  allege  that  he  had  issue  during  the  marriage. 
1  Coke  Lit,  30. 

The  complaint  says  that  they  were  married  in  1841,  and  he 
has  several  living  children  by  her.     This  is  not  sufficient. 

If  he  had  issue  during  the  marriage  by  her,  then  he  is  only 
tenant  by  the  courtesy  initiate,  which  gives  him  only  a  scintilla 
of  right,  during  the  life  of  the  wife ;  but  not  such  a  right  as 
will  allow  him  to  bring  a  suit  without  joining  her. 

RoDMAK,  J.     The  defendant  assigns  for  cause  of  demurrer  : 

1.  That  the  wife  of  plaintiff  is  not  joined  with  him  ae  a 
co-plaintiff.  The  answer  to  this  is  found  in  the  opinion  of  the 
Court  in  WiUianis  v.  Lanier^  1  Busb.  30,  where  it  is  said : 
^^  For  these  reasons  it  has  been  settled,  for  upwards  of  a  cen- 
tury, that  the  latter  (the  reversion  or  remainder  man)  may 
bring  case  in  the  nature  of  waste,  for  the  injury  to  the  inheri> 
tance ;  and  that  the  former  (the  particular  tenant)  trespaes 
qxuire  cHatisum  fregit^  for  the  injury  done  to  him." 

In  that  case  the  particular  tenant  was  a  tenant  by  the  cour- 
tesy initiate,  and  he  was  held  barred  by  the  statute  of  limita- 
tions. For  an  injury  done  to  the  inheritance  his  wife  must 
have  joined  in  the  suit ;  for  a  trespass  to  the  possession,  he 
could  sue  alone. 

As  the  plaintiff  has  a  right  to  sue  alone,  there  is  no  neces- 
sity to  consider  the  effect  of  C.  C.  P.,  sec.  62,  in  such  a  case. 

2.  That  the  complaint  does  not  show  that  the  plaintiff  was 
entitled  to  the  possession  of  the  land.  We  pass  by  the  excep- 
tion that  the  complaint  does  not  positively  show  that  the  chil- 
dren were  bom  after  the  marriage,  because  it  is  a  mere  matter 
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of  form,  which  might  have  been  amended,  and  was  not  as- 
signed as  a  cause  of  deranrrer  in  the  Court  below. 

The  complaint  appears  to  state  every  thing  necessary  at 
common  law,  to  make  the  plaintiff  a  tenant  by  the  curtesy 
initiate.  1.  Marriage  in  1864  ;  2,  the  birth  of  living  children  ; 
3,  the  scizen  of  the  wife  under  the  deed  from  John  Kabb  to 
her  in  1864. 

It  is  suggested  that  the  act  of  1848,  Revised  Code,  chapter 
56,  section  1,  deprives  the  husband  of  his  curtesy.  But  the 
contrary  has  been  decided.  Hovston  v.  Brown,  7  Jones  161. 
As  the  plaintiff  in  this  case  was  married  in  1842,  he  comes 
within  the  meaning  of  that  act. 

Again,  it  is  said  that  as  by  the  act  of  1848,  the  plaintiff*  can 
not  lease  the  land,  he  cannot  recover  the  possession,  at  least 
unless  his  wife  is  a  co-plaintiff'.  Probably  the  disability  to 
lease  might  have  been  a  difficulty  in  the  old  action  of  eject- 
ment, though  probably  the  Conrts  would  have  moulded  the 
fiction  of  a  lease  in  such  cases,  to  meet  the  demands  of  justice. 
But  if  the  plaintiff"  is  entitled  to  the  possession,  the  inability 
to  lease  is  no  bar  to  his  recovering  it ;  and  if  he  is  tenant  by 
the  curtesy  initiate,  as  it  has  been  held  that  he  is,  he  must  ne- 
cessarily be  entitled  to  the  possession,  there  being  no  other  im- 
mediate estate. 

The  record  in  this  case  fails  to  set  forth  that  any  judgment 
was  rendered  below. 

Per'Cubiam.  The  case  is  remanded  to  be  proceeded  in,. 
&c.,  but  by  reason  of  the  defect  mentioned,  neither  party  will 
recover  costs  in  this  Court. 
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WM.  LONG  and  others  v.  W.  FISH  and  wife  and  others. 

The  joinder  of  a  motion  to  amend,  by  restoring  a  part  of  the  record  in 
an  old  Equity  suit  for  partition  and  sale,  with  a  prayer  for  relief  by 
the  correction  and  re-execution  of  a  deed,  is  a  good  ground  for  de- 
murrer, which  is  however  waived,  if  the  demurrer  is  not  filed  in  apt 
time. 

The  amendment  may  be  made  by  a  motion,  after  notice,  in  the  original 
cause,  to  the  Judge  of  the  Superior  Court,  wJio  exercises  the  jurisdic- 
tion heretofore  exercised  by  the  Judge  of  the  Courts  of  Equity. 

Where  the  allegations  in  a  complaint,  (praying  the  correction  and  re-exe- 
cution of  a  deed,)  that  the  fee  simple  in  the  land  was  sold  and  brouglit 
a  good  price,  and  that  by  mistake  the  word  ''heirs"  was  omitted 
and  the  seal  of  the  Clerk  and  Master  was  not  affixed,  are  not  contro- 
verted in  the  answer,  or  where  the  answer  as  to  such  allegations  is  so 
obscure  and  meaningless  as  to  have  no  legal  effect,  and  to  amount 
only  to  a  *'sham  plea,"  the  presiding  Judge  was  right  in  refusing  to 
submit  the  issues  of  fact  to  the  jury,  and  in  adjudging  that  the  cor- 
rection should  be  made. 

}  [Civil  aciion,  to  restore  a  lost  record  and  correct  a  deed, 
heard  betore  his  Honor,  Judge  Mitchell^  at  Sprino^Term,  1873, 
of  the  Superior  Conrt  of  Iredell  county. 

The  case  as  settled  by  the  presiding  Judge,  and  sent  up  to 
this  Court  is  substantially  as  follows: 

Tins  was  a  motion  to  restore  a  lost  record,  tounded  on  an 
action  brought  to  Spring  Term,  1871,  of  Iredell  Superior  Court, 
praying  for  a  restoration  of  said  record,  which  was  a  record  uf 
the  former  Court  of  Equity  of  said  county,  and  also  for  the 
correction  of  a  paper  writing,  purporting  to  l)e  a  deed  made  by 
L.  Q.  Sharpe,  former  Clerk  and  Master  of  sajd  Court.  After 
the  restoration  of  said  record  as  prayed  in  tlie  plaintifTs  com- 
plaint, the  action  was  heard  and  judgment  rendered  for  the 
correction  of  said  paper  writing. 

The  complaint  in  said  action  alleged,  that  there  had  been  a 
bill  filed  in  the  Court  ot  Equity  of  Iredell  county,  at  Fall  Term, 
1841,  in  which  George  F.  Davidson,  as  executor  of  John  May- 
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hew,  and  also  as  trustee  of  Presley  Mayhew,  Mahala  Holds- 
claw,  wife  of  James  Holdsclaw,  Matilda  Hobbs,  wife  of  H. 
Hobbe,  and  also  the  children  of  said  Presley  Mayhew,  and  also 
as  trustee  of  the  children  of  Matilda  Hobbs  and  others,  inter- 
■ested  in  the  lands  known  as  the  John  McCowen  tract,  were 
parties  plaintiffs  <iffmn8t  George  W.  Mayhew  and  others,  also 
interested  in  said  lands,  which  bill  asked  for  a  construction  o( 
the  will  of  John  Mayhew,  and  for  the  sale  of  certain  real  estate 
and  personal  property  for  partition  and  distribution  among  the 
parties  entitled  therota  And  it  further  alleged,  that  a  part  of 
the  record  in  said  case  in  equity,  to  wit:  the  original  bill  filed 
in  the  case,  had  been  destroyed  by  fire  in  December,  1854; 
that  the  lands  known  as  the  McCowan  tract,  had  been  sold  by 
an  order  made  in  the  cause,  and  that  one  William  Long,  Sr^ 
was  the  purchaser  thereof,  buying  the  fee  simple  for  a  full  and 
fair  price,  and  that  the  sale  was  confirmed  by  the  said  Court  of 
Equity.  It  was  further  alleged,  that  Wm.  Long,  Sr.,  had  paid 
the  purchase  money  to  the  Clerk  and  Master,  who  had  been 
oMered  by  the  Court  to  make  a  deed  in  fee  for  said  land  to  said 
Long ;  that  one  L.  Q  Sharpe  was  the  then  Clerk  and  Master, 
had  attempted  to  make  the  deed  as  ordered,  and  had  delivered 
to  said  Long  a  paper  writing,  purporting  to  be  a  deed,  in  which 
the  words  of  inheritence  are  omitted,  and  no  seal  was  aflSxed 
thereto ;  that  the  equitable  title  of  Wm.  Long,  Sr,,  had  come 
by  proper  conveyances  to  Wm.  Long,  Jr.,  and  wife  and  to 
John  Long,  and  through  them  to  J.  J.  Mott,  all  of  whom  are 
plaintiffs  in  the  said  suit. 

The  complaint  demanded  that  the  lost  record  should  be 
restored,  and  the  paper  purporting  to  be  a  deed  should  be  cor- 
rected, and  for  other  relief. 

The  defendants  insisted,  that  the  application  to  restore  the 
record,  should  be  made  before  the  Clerk  of  the  Superior  Court 
of  Iredell  county ;  and  further,  that  the  isaaes  of  fact  raised 
by  the  complaint  and  answer,  should  be  submitted  to  a  jury. 
This,  hisHonor  refused,  and  proceeded  to  hear  the  evidence  in 
the  case.    The  defendants  offered  no  evidence ;  and  his  Honor 
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finding  the  facts  to  be  as  hereinbefore  set  out,  ordered  the 
record  to  be  restored,  and  the  deed  corrected  by  adding  proper 
words  of  inheritance  and  aflSxing  thereto  a  seal. 

Defendants  excepted  to  this  order  of  the  Court,  on  the 
grounds,  that  there  was  no  snflScient  evidence  to  justify  the 
finding  such  facts;  and  that  there  was  no  sufficient  averment 
of  the  contents  of  tlie  original  petition  set  forth  in  the  plaintiflT^ 
complaint,  and  insisted  that  the  plaintiflfs  were  barred  of  their 
relief  by  the  statute  of  limitation.  During  the  examination, 
the  dcfendantsobjected  to  the  testimony  of  George  F.  David- 
.son,  who  was  examined  as  a  witness  for  the  plaintiffs,  because 
after  stating,  that  he  caused  the  bill  before  mentioned  to  be 
filed  by  his  counsel,  Bartlett  Shipp  and  Julius  Alexander, 
Esqrs.,  and  that  according  to  his  recollection,  all  the  heirs  and 
deviseus  of  John  Mayhew,  who  were  living  in  the  State  were 
made  plaintiffs  in  said  bill,  and  the  non  residents  were  made 
parties  defendant  therein  and  were  brought  in  by  advertisement, 
he  farther  stated,  on  cross-examination,  that  he  could  not  now 
recollect  whether  or  not  he  ever  read  said  bill,  or  heard  it  read, 
or  the  name  of  any  particular  person,  either  plaintiff  or  defend- 
ant therein  contained. 

His  Honor  overruled  the  objections  brought  forward  by 
defendants,  and  gave  judgment  as  before  stated,  from  which 
judgment  the  defendants  appealed. 

MoDowell,  McCorkU  ds* Bailey y  and  M.  L.  McCoi^lde^  for 

appellant^. 

Armjield^  Caldwell  and  FurchcB^  contra. 

Pea-RSON,  C  J.  The  joinder  of  a  motion  to  amend  in  the 
old  suit,  Davidwn  v.  Mayhew ^  for  partition  and  sale,  with  a 
prayer  for  relief,  by  the  re-execution  and  correction  of  tlie  deed 
executed  by  L.  Q.  Sharpe,  C.  M.  E.,  on  the  ground  of  mistake, 
might  have  been  cause  of  demurrer,  but  as  no  demurrer  was 
filed,  the  objection  is  waived,  and  the  case  is  beforems  on  both 
pf  the  questions. 
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In  regard  to  the  amendraent.  The  matter  is  the  subject  of 
a  motion  in  the  original  cause,  to  be  made,  not  to  the  Clerk, 
but  to  the  Judge  of  the  Superior  Court,  in  term,  upon  notice, 
on  the  ground  that  he  now  exercnses  the  jurisdiction  heretofore 
exercised  by  the  Judge  in  Courts  of  Equity,  under  the  old  sys- 
tem. So  the  demand  for  an  amendment  in  this  action,  is  put 
out  of  the  case,  and  the  judgment  in  the  Court  below  is  reversed, 
in  respect  to  the  amendment.  In  regard  to  the  re-execution 
and  correction  of  the  deed  executed  by  fiharpe,  upon  the  alle- 
gations cf  the  plaintiffs,  which  are  not  controverted  by  the 
right  of  the  plaintiff  to  have  the  deed  re-executed  and  cor- 
rected 60  as  to  add  the  word  "heirs,"  and  a  "seal"  and  give 
to  it,  the  effect  of  a  deed  in  fee  simple  is  clear,  and  the  judg- 
ment is  affirmed. 

The  objection  that  "his  Honor  refused  to  have  the  issues  of 
fact  submitted  to  a  jury,"  is  met  -by  the  fact,  that  in  respect  to 
the  alleged  mistake  in  the  execution  of  the  deed,  and  the  aver- 
ment that  "a  fee  simple  estate  was  sold,"  and  "  that  a  fee  sim- 
ple price  was  bid  and  paid  in  cash,"  was  not  controverted,  nor 
was  the  fact  that  Mr.  Sharpe,  by  mistake,  omitted  to  put  his 
«eal  to  the  paper,  controverted.  We  think  his  Honor  com- 
mitted no  error  in  treating  the  second  clause  of  the  answer  as 
obscure,  unmeaning  and  of  no  legal  effect.  The  clause  is  in 
these  words:  "The  defendants  deny  the  other  allegations  of 
said  complaint,  and  say  the  land  mentioned  in  the  pleadings 
belongs  to  them ;  that  there  never  was  any  valid  sale  thereof, 
fis  alleged,  and  deny  that  the  plain  tiffs  are  entitled  to  any  relief 
in  the  premises."  Thie  is  a  beautiful  specimen  of  precision 
and  perspicuity  in  pleading,  and  is  an  instamce  of  what  the 
books  call  a  "  sham  plea,"  that  is,  one  put  in  for  form  sake,  but 
presenting  no  matter  upon  which  a  material  issue  of  fact  can 
be  joined. 

It  is  adjudged  that  tlve  Clerk  of  the  Superior  Court  of  Ire- 
dell county  as  successor  of  the  Clerk  and  Master  in  Equity  for 
eaid  county  re-execute  the  said  deed,  by  supplying  the  words 
necessary  to  convey  an  estate  in  fee  simple,  and  by  adding  a 
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seal  60  as  to  make  it  take  effect,  as  a  deed  in  fee  simple  (U  the 
date  of  the  original  (Uternpt  to  convey  a  fee  simple  estate.  This 
he  will  do,  by  executing  a  deed  to  Mott,  reciting  that  he  is  the 
assignee,,  and  that  the  deed  is  made  by  order  of  the  Superior 
Court,  to  take  the  place  of  the  deed  of  L.  Q.  Sharpe  to  William 
Long  as  of  its  date. 

Should  the  plaintiffs  be  advised  that  the  deed,  thus  re-exe- 
cuted, together  with  the  long  uninterrupted  possession  under 
this  color  of  title,  needs  further  assurance,  they  can  take  the 
necessary  steps  in  order  to  have  the  proceedings  in  the  old  case 
of  DavideoTh  v.  Mayhew^  on  whiiSh  the  title  depends,  made 
perfect  by  a  motion  in  that  case,  before  the  Judge  of  the  Su- 
perior  Court,,  who  succeeds  to  all  of  the  jurisdiction  of  the  old 
Court  of  equity  as  well  as  law. 

The  judgment  will  be  modified  according  to  this  opinion,, 
each  party  to  pay  half  of  the  costs  of  this  Court. 

Peb  Cubiam«  Judgment  accordingly. 
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DAVID    CLARK  r,    JOHN   BUXTON  WILLIAMS  and  TEMPE  D., 

his  wife,  and  others, 

A  surety  to  an  adminsst.ration  bond  who  paid  one-half  of  a  debt  recov- 
ered against  the  insolvent  administrator,  is  not  subrogated  to  the 
rights  of  the  creditor  whose  debt  he  paid,  but  to  the  rights  of  the 
administrator  for  whom  he  paid  it. 

An  administrator,  against  whom  a  judgment  was  recovered  after  he  had 
turned  over  the  property  of  his  intestate  to  the  distributees,  has  the 
right  to  recover  from  them,  each  their  ratable  part  of  such  debt,  when 
it  appears  that  the  intestate  was  only  surety  to  the  debt  recovered,  and 
that  at  the  time  he  delivered  the  property  to  the  distributees,  the 
principal  in  the  debt  was  solvent  and  able  to  pay  thv^  same,  and  was 
rendered  insolvent  by  the  manumission  of  his  slaves. 

In  such  case,  the  distributees  will  contribute  each  their  ratable  part  and 
no  more,  the  solvent  ones  not  having  to  pay  the  parts  of  the  insolvent. 

{DonneU  v.  Choice,  63  N.  C.  Rep,  227,  cited  and  approved.) 

Civil  action,  tried  at  the  Special  (December)  Term,  1873, 
of  the  Superior  Court  of  Halifax  county,  before  his  Honor, 
Judge  Moore. 

The  counsel  for  the  parties  agree  to  the  following,  as  the 
malcrial  facts  in  the  case : 

In  the  summer  of  1859,  Samuel  J.  Clark,  died  intestate  and 
without  issue,  domiciled  in  the  county  of  Halifax  county, 
North  Carolina,  possessed  of  a  large  estate,  consisting  of  slaves 
and  other  perconal  property.  Many  of  the  slaves  were  settled 
in  Louisiana  and  a  large  number  in  North  Carolina. 

The  intestate  left  a  widow,  who  is  the  defendant,  Tempe  D., 
since  intermarried  with  the  defendant,  John  Buxton  Williams, 
November,  1869.  The  intestate  was  married  in  North  Caro- 
lina in  the  year  1858,  and  both  he  and  his  wife  were  then  pos- 
sessed of  many  slaves. 

Soon  after  his  death,  to  wit :  in  August,  1859,  administra- 
tion on  his  estate  was  granted  to  the  defendant,  David  C. 
Clark,  a  brother,  who  entered  into  a  bond  of  $40,000,  with 
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Lewis  Thompson,  now  deceased,  and  the  plaintiff,  as  his 
sureties.  In  September  of  the  same  year,  the  widow  of  the 
intestate  and  his  brothers  and  sisters  entered  into  a  written 
agreement,  by  which  the  said  widow  was  to  have  the  slaves  in 
North  Carolina,  chargeable  with  one  half  the  intestate's  debts, 
and  his  brothers  and  pisters  were  to  have  the  slaves  in 
Louisiana.  In  the' month  of  April,  1862,  the  administrator 
made  a  statement  concerning  the  estate  and  submitted  it  to  one 
E.  A.  Thorne,  a  brother  and  the  agent  of  the  defendant, 
Tempe  D.,  who  was  then  a  widow,  and  he  delivered  to  said 
agent  for  the  benefit  of  Tempe  D.,  the  sum  of  $2,859.07.  The 
statement  submitted  was  signed  by  the  agent  and  returned  to 
the  administrator. 

The  administrator  never  made  any  return  of  an  account  of 
his  administration  until  after  the  commencement  of  this  suit. 
The  widow  also  received  from  the  administrator  all  the  other 
perishable  property  in  this  State,  which  consisted  of  a  carriage 
and  a  match  of  horses,  also  several  mules  and  some  household 
furniture,  of  value  more  than  sufficient  to  pay  plaintiff's  de- 
mands. This  property  was  never  taken  away  from  the  home 
of  the  widow,  but  was  allowed  to  remain  with  her. 

At  the  time  of  the  death  of  the  intestate,  he  was  surety 
with  the  defendant,  David  C.  Clark,  on  the  bond  of  his 
brother,  the  defendant,  Gavin  H.  Clark,  for  the  sum  of  $2,000, 
dated  5th  of  April,  1859,  payable  one  day  after  date  to  one 
Charles  F,  Urquhart,  as  guardian  of  two  infant  wards.  On 
said  bond  a  credit  of  $566.78  was  entered  August  3d,  1863* 
Of  this  debt,  the  widow,  the  said  Tempe  D.,  was  ignorant  and 
knew  nothing  about  it  until  about  the  time  of  instituting  this 
suit.  She  was  ignorant  also  of  what  debts  were  included  in 
the  papers  signed  by  said  E.  A.  Thorne,  agent  as  aforesaid. 
It  is  admitted  that  the  debt  to  Urquhart  was  not  one  of  those 
included  in  that  paper;  and  also  that  it  was  not  paid  by  the 
administrator  for  the  reason  alleged  by  him,  to  wit:  the  prin- 
cipal was  a  man  of  large  estate  and  was  perfectly  solvent  until 
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the  close  of  the  civil  war,  when  he  became,  and  hath  so  con- 
tinned  to  be,  insolvent. 

The  defendant,  David  C.  Clark,  became  insolvent  about  the 
same  time,  and  is  so  still. 

Charles  F.  Urquhart,  the  guardian  as  above  stated,  who  was 
a  resident  of  the  State  of  Virginia,  brought  suit  in  the  U.  S. 
Circuit  Court  for  the  District  of  North  Carolina,  against  the 
said  David  C.  Clark,  as  administrator  as  aforesaid,  and  at  June 
Term,  1869,  obtained  judgment,  $2,000.00 ;  damages,  (interest 
to  June  7th,  1869,)  $803.30 ;  costs,  $38.88. 

Afterwards,  to  wit,  the  said  Charles  F.  Urquhart  having 
died,  his  executors,  William  F.  Urquhart  and  Joseph  F.  Urqu- 
hart, brought  suit  in  said  Circuit  Court  against  the  plaintiff  in 
this  suit,  and  the  defendants,  Margaret  A.  Thompson,  exec- 
utrix, and  Thomas  W.  and  "William  C.  Thompson,  executors  of 
said  Lewis  Thompson,  upon  the  administration  bond  of  said 
David  C.  Clark;  and  at  June  Term,  1870,  of  said  Court,  the 
said  executors  of  said  Charles  F.  Urquhart,  obtained  a  judg- 
ment for  the  penalty  of  said  administration  bond,  to  be  satib- 
fied  on  payment  of  $2,838.44,  the  damages  assessed  and  for- 
mer costs  of  $47.01,  and  costs  of  suit  then  determined,  to  wit, 
$48.20. 

On  the  5th  day  of  November,  1870,  the  plaintiff,  David 
Clark,  paid  one  half  of  said  judgment  interest  and  costs, 
amounting  to  $1,245.45,  and  the  executors  of  said  Lewis 
Thompson,  at  the  same  time,  or  a  short  lime  before,  paid  a 
like  sum  to  the  plaintiff  in  said  judgment,  being  the  other 
half  thereof. 

A.  B.  Urquhart,  one  of  the  parties  to  the  agreement,  and 
his  wife,  M.  E.  Urquhart,  died,  domiciled  in  Virginia,  and  have 
never  had  any  representation  in  this  State.  The  defendants, 
Wm.  M.  Clark  and  Gavin  II.  Clark,  are  insolvents.  The 
estates  of  Lewis  Thompson,  John  Buxton  Williams,  Charles 
J.  P.  Alfiton,  who  intermarried  with  Mary  J.,  a  sister  of  the 
intestate,  and  Charles  Smallwood,  who  intermurried  with 
Harriet  J.,  another  sister  of  the  intestate,  are  all  solvent. 
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The  brothers  and  sisters  of  the  intestate,  Samuel  F.  Clark, 
each  received  personal  property  of  his  estate,  consisting  of 
slaves,  mules,  &c.,  of  the  value  of  several  thousand  dollars, 
and  also  real  estate  of  great  value. 

The  administrator  of  Samuel  F.  Clark  took  no  refunding 
bond  from  any  of  the  parties.  The  plaintiff  demanded  of  the 
solvent  defendants  payment  of  the  snm  paid  by  him  on  account 
of  the  judgment  aforesaid. 

Upon  the  foregoing  state  of  facts,  his  Honor,  the  presiding 
Judge  below,  gave  the  following  judgment: 

That  the  defeudajits,  Margaret  Thompson,  executrix,  and 
Thomas  W,  Thompson  and  William  0.  Thompson,  executors 
of  Lewis  Thompson,  deceased,  having  paid  for  the  estate  of 
their  testator,  as  a  co-surety  with  the  plaintiff,  an  equal  part 
of  the  money  recovered  by  Joseph  W.  Urquhart  and  "William 
F.  Urquhart,  executors  of  Charles  F.  Urquhart,  and  in  excess 
of  their  testator's  ratable  part  of  the  sum  required  to  pay  the 
plaintiff's  claim,  are  not  further  liable  in  respect  thereto. 

That  the  defendants,  John  Buxton  Williams  and  wife 
Tempo  D.,  and  the  defendants,  Charles  P.  Alston  and  Charles 
Smallwood,  (the  defendants,  William  M.  Clark,  David  C. 
Clark  and  Gavin  H.  Clark  being  insolvent,)  are  liable  to  the 
full  amount  of  the  plaintiff's  demand,  to  be  contributed  as 
among  themselves,  one  moiety  by  said  John  Buxton  Williams 
and  wife,  and  the  other  moiety  by  the  defendants,  Charles  P. 
Alston  and  Charles  Smallwood. 

And  the  Court  doth  thereupon  adjudge  that  the  plaintiff 
recover  of  the  said  John  Buxton  Williams  and  wife,  Tempo 
D.,  Charles  P.  Alston  and  Charles  Smallwood,  the  sum  of 
twelve  hundred  and  forty -live  dollars  and  forty -five  cents,  this 
money  so  paid  by  him,  and  interest  thereon  from  the  6th  of 
November,  1870,  till  paid,  and  his  costs. 

From  which  judgment,  the  defendants  appealed. 

Conigland  and  Moore  db  Gatlinff,  for  appellants. 
Smith  c&  Strong  and  ClarJcy  contra. 
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Eeadb,  J.  The  plaintiff,  who  was  one  of  two  sureties  to 
the  administration  Ix^nd,  and  paid  one-half  of  a  debt  recovered 
against  the  insolvent  administrator,  is  not  subrogated  to  the 
rights  of  the  creditor^  whose  debt  he  paid,  but  to  the  rights  of 
the  administrator' y  for  whom  he  paid  it.  It  follows,  that  if  the 
administrator  has  no  rights,  the  plaintiff,  his  surety,  has  none. 
It  becomes  important,  therefore,  to  determine  the  rights  of  the 
administrator. 

The  administrator  delivered  over  the  property  of  the  estate 
to  the  distributees,  leaving  a  debt  against  the  estate  unpaid, 
and  which  was  subsequently  recovered  against  him.  Can  he 
recover  back  of  the  distributees  ?  It  is  settled  that  he  cannot. 
Donnell  v.  Cooke^  63  N.  C.  R.,  220.  To  this  general  rule, 
there  is  the  exception,  that  if  he  can  show  special  ciTCum- 
stances  to  rebut  the  idea  of  negligence,  he  may  recover  back. 
Ibid.  The  special  circumstance  relied  on  in  this  case  is,  that 
the  intestate  was  not  principcil  in  the  debt  against  tlie  estate, 
but  was  only  the  surety  ;  and  the  principal  was,  beyond  all 
question  solvent,  and  able  to  to  pay,  and  was  rendered  insol- 
vent by  the  unforeseen  accident  of  the  emancipation  of  hifr 
slaves.  So  that  it  would  have  been  over-scrupulousnesj-,  if  not 
down  right  wrong,  fur  the  administrator  to  hold  the  estate  in 
his  hands  to  pay  a  surety  debt,  which  there  seemed  to  be  not 
the  slightest  probability  that  he  would  have  to  pay. 

The  administrator,  under  these  circume^tances,  being  entitled 
to  recover  back  of  the" distributees,  atid  the  plaintiff  surety 
being  substituted  in  his  place,  the  q^^estion  is,  in  what  propor- 
tion must  the  distributees  contribute?  If  they  had  executed 
the  usual  refunding  bonds  with  sureties,  they  would  have  been 
conditioned,  that  each  distributee  should  contribute  his  '^ratable 
part."  It  was  the  privilege  of  the  administrator  to  require 
sucli  bonds.  As  he  did  not  do  so,  their  liability  to  him  is, 
each  for  his  ratable  part  only.  And  the  solvent  ones  are  not 
liable  to  pay  the  parts  of  the  insolvent. 

The  judgment  below  must  bo  modified  so  as  to  give  the 
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plaintiff  judgment  here  against  Williams  for  one-half  of  his 
claim,  and  judgment  against  each  of  the  other  defendants 
for  one-eighth  of  the  other  half. 

The  c&se  has  been  obscured  by  considering  the  plaintitf  as 
subrogated  to  the  rights  of  the  creditor.  Ho  is  not  subrogated 
to  the  rights  of  the  creditor,  but  to  the  rights  of  the  admin- 
iatrator.  Suppose,  then,  that  the  administrator  had  paid  off 
the  debt,  his  right  would  have  been  to  call  upon  Williams  for 
one-half,  and  upon  each  of  the  eight  next  of  kin  for  one-eighth 
of  the  other  half.     What  the  administrator  could  have  done 

■ 

his  surety,  the  plaintiff,  can  do,  and  no  more. 

It  will  be  noticed  that  this  view  puts  in  Mrs.  Thompson  for 
one-eighth  also,  although  she  has  already  for  her  husband  as 
co-eurety  with  the  plaintitf,  paid  as  much  as  the  plaintiff  has. 
80  that  it  now  becomes  proper  for  us  to  determine  the  rights 
and  liabilities  of  the  defendants,  not  to  the  plaintiff,  but  as 
among  themselves.  Which  are  we  authorized  to  do,  under 
Code  of  Civil  Procedure,  section  248. 

Just  as  the  plaintiff,  one  of  the  sureties  of  the  administrator, 
is  entitled  to  take  the  place  of  the  administrator,  to  recover  of  the 
distributees  what  he  has  been  obliged  to  pay,  so  Mrs.  Thompson 
and  the  other  representatives  of  Lewis  Thompson,  deceased,  the 
other  surety  of  the  administrator,  and  who  was  obliged  to  pay 
one-half  the  debt,  is  entitled  to  take  the  place  of  the  adminis- 
trator, and  recover  from  the  distributees  what  Mr.  Thompson 
paid.  Mr.  Thompson's  representatives  are  therefore  entitled 
to  judgment  against  Williams  for  one-half  of  what  Mr.  Thump- 
son  or  his  estate  paid,  and  against  each  of  the  eight  distributees 
(other  than  himselt)  for  one-eighth  of  the  other  half.  So  that 
it  will  work  out  that  Williams  pay  one-half  the  debt,  and  each 
of  the  eight  distributees  pays  one-eighth  of  the  other  half  of 
the  debt.  And  the  plaintiff  and  Thompson,  the  sureties  of 
the  administrator,  lose  the  insolvent  shares. 

There  will  be  judgment  here  for  the  plaintiff  according  to 
this  opii'ion,  and  for  the  representatives  of  Lewis  Thompson, 
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deceased,  according  to  this  opinion.     And  the  plaintiff  and 
the  representatives  of  Thor^pson  will  recover  their  costs. 

Pkr  Curiam.  Judgment  modified. 


T.  R.  TATE  V   SAMUEL  P.  S>nTH. 

A  tender  of  Confederate  money  to  be  valid  to  stop  interest  should  be 
accompanied  with  an  offer  to  pay  the  scaled  value  of  the  note  or  claim 
sued  upon ;  otherwise,  interest  will  run  from  the  demand  of  payment, 
or  from  the  time  the  process  in  the  action  is  served. 

[JeUr  V.  Littlejohii^  3  Murph.  186;  Bank  of  Gliarlotte  v,  Davidson^  arUe 
118,  cited  and  approved,) 

Civil  action,  to  recover  the  amount  of  a  note  given  in  1862, 
tried  before  Logan,  «/.,  at  the  Fall  Term,  1873,  of  Mecklen- 
burg Superior  Court. 

Upon  the  trial  below,  the  case  was  submitted  to  the  jury, 
upon  an  alleged  tender.  The  jury  found,  that  there  was  a 
tender  of  Confederate  money  by  the  defendant,  Smith,  to 
plaintiflPs  testator,  when  the  note  fell  due.  Thereupon  the 
plaintiff  moved  for  a  judgment  for  the  scaled  value,  of  the  note, 
with  interest  from  the  commencement  of  the  action.  This, 
hift  Honor  refused,  and  give  judgment  for  the  scaled  value  of 
the  note  without  interest. 

Rule  for  a  new  trial  granted  and  discharged.  Judgment 
and  appeal  by  plaintifl. 

Wihan  <6  Son,  for  appellants. 

McCorJde  &  Bailey^  and  Vance  &  Dcmdy  contra,  submitted 
the  following  brief: 

I.  The  issuing  of  the  summons  is  not  a  fresh  demand 
within  the  meaning  of  the  term.    It  must  be  personal  and 
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before  suit.  1  Chitty  Gcnl.  Prac.  509,  Bacon  Ab.  tit.  tender 
vol.  9,  p.  336  ;  2  Greenl.  on  Ev.,  eoe.  608,  Proll.  427,  Hobart 
Rep.  top.  369. 

The  law  speaks  in  good  pleading  and  the  precedents  of 
replications  of  Jirst  demand  cont<iin  an  allegation  that  Uie 
demand  was  made  before  action,  3  Went.  PId.  180.  3  Chitty, 
Pled.  1156. 

IT.  Payment  into  Court.  We  submit  that  the  case  of  Jeter 
V.  Liitlejohn^  Mass.  186,  is  entitled  to  the  weight  of  a  direct 
authority.  In  that  case,  on  a  single  bill  executed  before  the 
RcvoluUon  of  1770,  a  tender  had  been  made  by  the  obligor 
after  the  note  fell  duo  in  1778,  in  proclamation  money  pur- 
suant to  the  tender  acts.  Upon  suit  brought  on  the  bill  after 
the  close  of  tho  war,  judgment  at  law  was  pronounced  award- 
ing  full  interest.  Thereupon  Jeter,  the  defendant  at  law,  filed 
his  bill  to  be  relieved  from  payment  of  interest,  after  the  d^e 
of  the  t3ii'ler.  Tj  this  it  was  objected  tliat  he  ought  to  hare 
availed  himself  of  the  plea  of  tender  at  law.  An  issue  was 
submitted  to  a  jury  whether  Jeter  had  made  tender,  and  being 
found  affirmatively,  aud  it  thereupon  being  referred  to  the 
Supreme  Court  to  siy  what  dacree  should  be  rendered,  \\\\^ 
Court  employs  the  following  language: 

'•  A  plea  of  tender  can  be  supported  at  law  only  by  the  de- 
fendants bringing  into  Court  the  money  he  admits  to  be  due  ; 
and  this  is  required  that  the  plaintiflF  may  have  the  immediate 
benefit  of  tho  sum  so  paid  in.  But  the  reason  altogether  fails 
when  money  has  so  notoriously  depreciated  as  to  have  become 
of  no  value,"  &c. 

Every  one  knows  that  the  proclamation  and  Continental 
m  jney  bec'ame  as  worthless  as  Confederate,  and  gave  birth  to 
a  saying  which  has  become  rooted  into  our  nomenclature,  **not 
worth  a  continental.'' 

Rodman,  J.  This  case  differs  in  no  material  respect  firom 
Bank  of  Charlotte  v.  Davidson^  ante,  118. 
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Mr.  Bailey,  for  defendant,  referred  ns  to  Jeter  v.  Litilejohn^ 
13  Mur.,  186.  We  think  that  case  sustains  the  decision  in  the 
case  of  the  Bank  of  Charlotte. 

He  also  contended   that  by  tlie  English  authorities,  after 
interest  had  once  ceased  by  a  tender,  it  could  not  be  made  to 
run  again  by  bringing  an  action,  but  only  by  a  personal  demand 
before  action.     There  is  no  doubt  that  in  ordinary  cases,  if  the 
plaintiff'  replies  to  a  plea  of  tender,  that  he  afterwards  demanded 
the  exact  sum  due,  and  payment  was  refused,  this  demand  not 
only  sets  the  interest  to.runniug  from  the  demand,  but  defeats 
the  plea  of  tender  altogether,  so  that  interest  would  run  unin- 
terruptedly from  the  maturity  of  the  debt,  or  other  time  pro- 
vided for  in  the  instrument.     Therefore  we  said,  in  the  Bank 
V.  Davidson^  that  the  demand  started  the  interest  again,  at 
least  from  the  time  of  the  demand.     But  we  have  considered 
it  inequitable  to  apply  to  the  peculiar  class  of  contracts  made 
during  the  war,  and  payable  in  Confederate  money,  the  strict 
rules  applicable  in  ordinary  cases  to  the  plea  of  tender.     If  we 
had  done  so,  the  plea  could  in  no  case  be  maintained,  because 
the  money  was  not,  and  could  not  be,  as   money,  paid  into 
Court.     Under  like  circumstances,  aud  for  like  reasons,  the 
bringing  into  Court  was  held   unnecessary  in  Jeter  v.  Little- 
joh>^  and    the  Court   thought  that  the  rights  of  the   parties 
should  be  ascertained,  on  principles  of  equity.     In  that  case 
the  Court  also  thought  that  interest  should  revive,  upon  the 
demand.     It  does  not  clearly  appear  whether  there  was  a  per- 
sonal demand  before  suit,  though  probably  there  was.    But  the 
bringing  ot  the  action  was  certainly  a  demand,  and  if  the  de- 
fendant had  paid  into  Court  with  his  plea,  the  sealed  value  of 
the  Confederate  money,  it  might  have  been  a  question  whether 
he  should  be  taxed  with  the  costs,  and  if  he  had  tendered  it  to 
the  plaintiff*  immediately  upon  service  of  the  process  a  like 
question  would  have  arisen  as  to  his  liability  to  interest  after 
such  tender.    But  there  has  been  no  such  tender. 

The  ordinance  of  the  Convention   of  1866,  and  the  subse- 
quent 3Ct8  of  the  Legislature^  required  the  Courts  to  apply 
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equitable  principles  in  the  construction  and  enforcement  of 
Confederate  contracts,  and  tbongh  those  acts  do  not  directly 
bear  upon  the  question  as  to  the  effect  of  a  tender  and  enbse- 
quent  demand,  yet  we  have  considered  ourselves  bound  by  the 
evident  intent  of  those  acts,  in  treating  those  questions  ou  like 
equitable  principles,  looking  rather  at  the  substance  of  what 
was  done,  than  at  its  precise  time  and  form. 

The  judgment  will  be  modified  in  conformity'  to  this  opinion. 
Neither  party  will  recover  costs  in  this  Court. 

Per  Curiam.  Judgment  modified. 


ANDREW  BAGGARLY  r.  \VM.  J.  CALVERT  and  others. 

Under  0.  C.  P.  sec.  64,  sub,  sees.  3  and  4,  an  action  does  not  abate  by 
the  death  of  the  plaintiff,  unless  so  adjudged  by  the  Court.  That 
section  invests  the  presiding  Judge  with  plenary  powers  in  the 
premises,  which  is  not  the  subject  of  revision  by  this  Court,  unless 
there  appears  an  abuse  of  those  powers. 

{Smith  V.  Mitchell^  63  N.  C.  Rep.  620,  cited  and  approved.) 

Civil  achon,  an  original  Bill  in  Eqnity,  before  the  adoption 
of  the  Code,  heard  by  his  Honor,  Judge  Mitchell^  upon  a 
motion  to  dismiss,  at  Fall  Term,  1873,  of  Irkdell  Superior 
Court. 

The  plaintiff  filed  his  bill  in  the  former  Court  of  Equity  of 
said  county  in  1866.  It  was  regularly  transferred  to  the  Su- 
perior Court,  in  which  at  the  Fall  Term,  1872,  the  death  of 
the  plaintiff  was  suggested.  At  the  succeeding  Spring  Term, 
1873,  the  widow  of  the  plaintiff,  Sarah,  and  his  heirs-at-law, 
came  in  and  asked  to  be  made  parties  plaintifi. 

It  also  appeared  that  no  person  had  taken  out  lettere  of  ad- 
ministration on  the  estate  of  A.  Baggarly, 
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At  Fall  Term,  1873,  the  defendant  moved  the  Court  to  or- 
der and  adjudge  that  an  administrator  of  said  Baggarly  was  a 
necessary  party,  and  that  the  suit  had  abated.     . 

His  Honor  being  of  a  contrary  opinion,  refused  the  motion. 
The  defendants  then  moved  to  dismiss  the  suit  for  want  of  se- 
curity for  costs,  and  for  non-compliance  with  the  rules  and  or- 
ders heretofore  made  by  the  Court  to  give  security,  or  deposit 
one  hundred  dollars  in  the  hands  of  Mr.  Boyden  and  the- 
amount  of  the  proceeds  of  the  tobacco  in  J.  H.  Dalton'&  hands,, 
said  to  be  about  $100,  and  file  a  certificate  of  merits  of  action 
by  consent  of  counsel,  which  orders  and  rules  are  of  record. 

The  plaintiffs  showed  that  $100  had  been  deposited  with 
the  Clerk,  but  proved  no  further  compliance  with  said  orders  ;: 
nor  was  there  any  application  for  leave  to  prosecute  the  suit 
without  security.  His  Honor  refiwed  this  motion,  and  the  de- 
fendants appealed. 

Caldwellj  Brown  and  Baichelor  &  Edward^^  for  appellants. 
Armfidd  and  McCorkle  <&  Bailey yContrsL. 

Btnum,  J.  The  allowance  or  refusal  of  the  motions  made 
by  the  defendants,  was  a  matter  of  discretion  for  his  Honor, 
and  we  think  he  so  exercised  that  discretion,  as  to  promote  the 
ends  of  justice ;  under  0.  C.  P.,  sec.  64,  subsection  3-4,  an  ac- 
tion does  not  abate  by  the  death  of  the  plaintifi^,  unless  so 
adjudged  by  the  Court.  The  law  wisely  entrusts  that  power 
to  him,  in  order  that  actions  may  not  be  dismissed  hastily,  by 
surprise,  by  taking  advantage  of  ignorance,  poverty,  or,  as  in 
this  case,  because  no  one  has  administered  upon  the  estate  of  the 
plaintifi^,  so  as  to  become  a  party.  The  Court  will,  therefore,  in 
each  particular  case,  so  mould  and  direct  the  practice  and  pro- 
cedure by  giving  time,  requiring  notice  and  other  rulings,  as 
will  most  effectually  subserve  the  ends  of  j  ustice.  The  section  re- 
ferred to  8fwpra^  is  as  follows:"  At  any  time  after  death,  marriage 
or  other  disability  of  the  party  plaintiff,  the  Court  in  which  the 
action  is  pending,  upon  notice  to  such  persons  as  it  may  direct,. 
44 
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and  npon  application  of  any  person  aggrieved  may,  in  its  dis- 
cretion^ order  that  the  action  be  deemed  abated,  unless  the 
same  be  continued  by  the  proper  parties,  within  a  time,  to  he 
fixed  by  the  Court,  not  less  than  six  months,  nor  exceeding  one 
year  from  the  granting  of  the  order."  This  section  of  the 
Code  of  Civil  Procedure  vests  the  Court  with  plenary  powers 
in  the  premises,  and  this  Court  sees  no  abuse  of  power  which 
it  can  revise.    Smith  v.  Mitchell,  63  N.  C.  Rep.  620. 

The  same  may  be  said  of  the  refusal  of  his  Honor  to  dismiss, 
because  of  the  non-compliance  with  the  rule  to  give  secority 
for  costs,  and  to  make  affidavit  of  merits.  These  also  are 
matters  of  discretion,  which  this  Court  will  not  review. 

Judgment  affirmed,  and  cause  remanded,  that  the  adminis- 
trator of  A.  Baggarly  be  made  a  party,  and  on  certificate  of 
merits  being  filed  by  counsel,  and  affidavit  in  due  form,  of  ina- 
bility to  give  other  security,  the  plaintiff  will  be  allowed  to 
prosecute  the  action. 

As  the  plaintiff  has  not  been  diligent  in  complying  with  the 
orders  of  the  Court  below,  he  mast  pay  the  costs  of  this  Court. 

Per  Cubiam.  Judgment  affirmed. 
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€.  A,  CABLTON,  Adm'r.  de  hanis  nor^  with  the  witt  annexed  of  JAMES 
8.  BYERS,  and  others  v.  WASHINGTON  BYERS  and  others. 

In  an  applicati<m  to  sell  land  to  pay  debts  by  an  administrator  de  bonis 
noTiy  with  the  will  annexed,  when  it  appears  that  the  first  executor 
assented  to  and  paid  the  legacies  of  the  testator's  personal  property, 
without  paying  the  debts,  and  that  such  executor  had  given  a  bond 
for  the  faithful  administration  of  the  assets  of  his  testator,  one  of  the 
sureties  on  said  bond  being  at  the  time  of  the  application  solvent,  and 
that  the  personal  property  left  by  the  testator  was  sufficient  to  pay  his 
debts;  Beldy  that  the  administrator  d^  hojiis  non^  &c.,  must  first  su^ 
on  the  bond  of  the  executor  before  he  can  obtain  a  liceijse  to  sell  the 
real  estate,  and  that  the  order  directing  a  sale  at  this  time  was  erro- 
neous. 

ijMtham  V.  Bell^  69  N.  C  Rep.  135,  cited  and  approved.) 

Civil  achon,  Special  proceeding  for  the  sale  of  land  to  pay 
<Iebt8,  heard  and  determined  by  his  Honor,  Judge  Mitchell^  at 
Spring  Terna,  1873,  of  the  Superior  Court  of  Iredell  county. 

The  defendants  excepted  to  the  rnlings  of  the  Judge  on  the 
trial  below,  and  appealed  from  his  Honor's  order,  for  the  sale 
of  the  lands,  as  prayed  in  the  complaint  of  the  plaintiffs.  In 
regard  to  this  point,  the  only  one  noticed  in  this  Court,  all  the 
facts  necessary  to  an  understanding  thereof  are  set  OHt  in  the 
opinion  of  Jastice  Reads. 

Jtf .  L.  McCorlde^  for  appellants, 
JSckenck  and  McUarJde  cfe  JBailey^  contra* 

Beads,  J.  James  S.  Byers  died  in  in  1863,  leaving  pex^onal 
,property  enough  to  pay  all  his  deb^  which,  however,  he  be- 
queathed to  divers  persone.  And  his  executor,  Washington 
Byers,  delivered  over  the  property  to  the  legatees,  without  pay- 
ing the  debts.  In  1870,  the  executor  was  removed,  and  the 
plaintiff,  Carlton  was  appointed  administrator  de  hanis  no9i^ 
with  the  will  annexed,  and  bronght  this  action  for  license  to 
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sell  the  real  estate  of  the  testator,  which  had  been  devised  to- 
the  defendants.  The  defendants  resisted  the  order  of  sale  upon 
the  grounds, 

1.  That  it  appeared  from  the  complaint  that  the  executor, 
Washington  Byers,  gave  bond,  with  sureties,  for  the  faith&I 
administration  of  the  assets,  and  that  one  of  the  sureties  was 
solvent  \  and,  therefore,  the  plaintiflF  ought  first  to  have  sued 
upon  the  bond. 

That  position  is  well  taken  ;  and  is  supported  by  Latham  v^ 
BeU^  69  N.  C.  R,  135  and  the  cases  there  cited. 

2.  For  a  further  defence,  the  defendants  allege  that  their 
land  ought  not  to  be  sold,  because  the  personal  estate  was  pre- 
viously liable,  and  that  the  creditors  colluded  with  the  executor 
by  bringing  suits  against  him,  and  fraudulently  consenting  to- 
have  the  plea  of  no  assets  found  for  hira  ;  and  that  by  said  col- 
lusion, and  by  long  delay,  they  have  continued  to  deprive  the 
defendants  of  the  right  which  they  had,  to  have  the  personal 
estate  applied  to  the  debt  in  exoneration  of  their  lands. 

The  tact  is  stated  in  the  case  for  this  Court,  that  the  executor 
did  assent  to  all  the  legacies  of  personal  property  but  the 
alleged  fact  of  the  collusion  of  the  creditors  is  not  stated^  and 
seems  not  to  have  been  passed  upon.  Supposing  the  fact  to 
exist,  and  that  it  would  avail  the  defendant,  it  would  seem  that 
the  creditors  ought  to  be  parties.  But  it  is  unnecessary  for  us 
to  pursue  the  matter  farther,  as  the  first  point  is  decisive  against 
the  application  for  license  to  sell,  which  is  the  only,  question 
now  before  us.  The  order  directing  a  sale  is  reversed,  and  the 
case  is  remanded,  that  the  parties  may  proceed  as  they  naay  be 

advised. 

Whether  there  should  be  a  motion  to  dismiss ;  or  a  motion 
to  continue  until  an  action  can  be  instituted  against  the  solvent 
surety  to  the  bond  of  the  executor  ;  or  whether  the  creditors 
must  resort  to  their  action  against  the  defendants  as  devisees 
of  the  land,  or  be  brought  in  as  parties  to  this  action  and  answer 
the  alleged  fraud  and  collusion,  are  questions  which  have  pre- 
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•sen ted  tbemselvee,  but  which  the  meagre  facts  do  not  enable  tie 
satisfactorily  to  decide,  if  it  were  necessary  that  we  should. 

Order  of  sale  reversed  «nd  the  cause  remanded  and  this 
-opinion  certified. 

Per  CuBiATtf.  *Order  reversed. 


C.  OYBRMAN  and  othere  t?.  THOMAS  GRIER,  Adm'r.,  Ac 

In  a  creditor's  bill  .against  an  administrator,  when  it  is  found  upon  a 
reference  to  ascertain  the  debts,  that  the  fund  is  sufficient  to  pay  such 
debts,  a  judgment  against  the  administrator,  on  the  admission  of  the 
debt,  is  taken  as  full  proof;  for  the  reason  that  the  other  creditors  are 
not  interested  in  the  matter. 

On  the  contrary,  Tvhen  the  fund  is  not  sufficient  to  pay  the  debts,  each 
creditor  is  allowed  to  dispute  the  debt  of  any  other,  and  the  debt  of 
such  other  creditor  must  be  proved  de  novo  before  the  referee ;  for  in 
such  case  the  creditors  have  a  direct  interest  in  the  question,  debt  or 
no  debt,  inasmuch  as  its  allowance  will  diminish  the  fund  pro  tanto. 

The  makers  of  a  promissory  note,  being  indebted  to  A,  made  it  payable 
and  delivered  it  to  B  and  C,  administrators  for  the  purpose  that  the 
amount  of  the  note  might  be  credited  on  a  claim  due  their  intestate 
from  A :  Heldj  that  the  acceptance  of  the  note  by  B  and  C,  although 
they  refused  to  credit  A  with  the  amount,  enured  to  his,  A's  benefit, 
•and  that  he  had  a  right  to  hold  the  makers  responsible  for  the  amount. 

OiviL  AcnoN,  creditor's  bill  against  the  estate  of  the  defend 
ant's  intestate,  tried  on  exceptions  to  the  report  of  the  Com- 
missioner, by  his  Honor,  Jud^e  Moore^  at  the  Special  (Jnly) 
Term,  1873,  of  Meoklenbukg  Superior  Conrt. 

At  Spring  Term,  1869,  it  was  referred  to  E.  A.  Osborne, 
the  Clerk  of  the  Conrt,  to  report  the  amount  kA  indebtedness 
against  the  estate  of  Z.  N.  Grier,  the  defendant's  intestate. 
Alter  advertisin^gfor  the  creditors  to  ^ome  in  and  file  their 
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claims,  the  Clerk  made  a  report,  which  was  excepted  t(>  by  the^ 
plaintifls,  because  he  had  included  a  debt,  as  duly  owing  by  the- 
estate  of  Z.  N.  Grier,  the  intestate,  to  E.  F.  Davidsos,  which 
should  not  be  a  charge  againet  said  ebtate,  for  the  reason,  that 
the  note  offered  in  evidence  by  eaid  Davidson  was  payable  to 
Jos.  W.  Wilson  and  Wm.  Johnston,  as  executors  of  Wm.  Car- 
son and  never  accepted  by  them,  and  that  the  same  was  never 
intended  by  the  makers  of  the  note  to  operate  as  an  indebted- 
ness on  their  part  to  taid  Davidson. 

And  further,  that  the  debt  reported  as  owing  to  C.  Dewey^ 
was  compromised  at  a  sum  greatly  less  than  the  amount  re- 
ported by  the  Clerk,  and  that  the  parties  interested  therein 
have  ao  right  to  claim  a  dividend  on  the  nominal  amount  of 
principal  and  interest  on  said  debt  as  reported. 

It  was  referred  back  to  the  Clerk  to  report  the  facts  in  regard 
to  the  debts  excepted  to,  who  found  the  same  and  reported  a& 
follows : 

"  The  note  of  $1,780  on  W.  W.  Elms,  and  Z.  N.  Grier  as 
his  surety,  was  made  payable  to  J..  W*.  Wilson  and  Wm.  John- 
ston, executors  of  Wm.  Carson,  or  order,  and  dated  Sept.  30th,. 
1850 ;  the  consideration  for  which  was  the  interest  of  £.  F. 
Davidson  in  the  stock  of  goods, owned  by  the  then  firm  of  W* 
W.  Elms  &  Co.,  of  which  E»  F.  Davidson  was  then  a  member. 
That  the  note  was  drawn  by  Elms  payable  to  Wilson  and 
Johnston,  executors  as  aforesaid,  in  order  that  it  might  be  used 
by  said  Davidson  as  a  credit  on  a  note  which  he,  Davidson,, 
owed  to  said  executors,  whiih  accounts  for  its  not  having  been 
drawn  payable  to  Davidson  himself.  That  Davidson  com- 
menced a  suit  on  the  note  in  *he  Superior  Court  against  said 
Elms  &  Grier  in  1860,^  and  that  a  suit  in  equity  was  com- 
menced on  the  same  at  Fall  Term^  1870,  the  former  being 
brought  in  the  name  of  Wm.  Johnston  and  J.  H.  Wilson,  ex- 
ecutors of  Wm.  Carson,  to  the  use  of  B.  F.  Davidson^  against 
said  Elms  &  Grier.  Tiiat  upon  the  death  of  Z.  K.  Grier,  his- 
administrator,  Thomas  Grier,  the  defendant  herein  was  dnly 
made  a  party  to  said  suits,  and  that  at  the  Spring  Term^  1870,, 
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of  the  Superior  Court  of  said  county,  the  suits  were  compro- 
mised according  to  terms  filed,  to  wit :  that  Davidson  was  re- 
quired to  pay  all  the  costs  of  both  of  the  said  suits,  and  be 
allowed  to  prove  his  claim  against  the  estate  of  the  said  Z.  N, 
Grier,  to  the  extent  of  the  said  note,  and  that  he,  Davidson, 
has  paid  the  costs  in  both  said  suits.  It  was  also  reported  as  a 
fact  in  the  cause,  that  J.  H.  Wilsoii  and  Wm.  Johnston,  exec- 
utors of  said  Wm.  Carson,  refused  to  accept  or  receive  said 
note  as  a  credit  upon  Davidson's  indebtedness  to  the  estate  of 
their  testator,  and  that  said  Davidson  held  said  note  under  the 
impression  and  belief  that  the  makers  thereof  were  bound  to 
him  for  its  payment.  The  note  was  duly  presented  and  proven 
before  the  Clerk,  within  the  time  prescribed  by  the  order  of 
the  Court  for  the  crediditors  to  come." 

Upon  the  foregoing  facts,  his  Honor  gave  judgment  permit- 
ting the  said  note  of  R.  F.  Davidson  to  be  proved  against  the 
estate  of  the  said  Z.  N.  Grier,  from  which  judgment  the  plain- 
tiffs appealed. 

Bailey  db  McCorkle  and  i?.  Barringer^  for  creditors. 
J,  n.  Wilson^  contra. 

Pearson,  C.  J.  This  is  a  "  creditor's  bill "  under  the  old 
mode  of  procedure.  We  find  upon  an  examination  of  the  au- 
thorities referred  to,  Adams'  Eq.  252  (582,)  the  rule  is,  M'here 
the  fund  is  sufficients  upon  a  reference  to  ascertain  the  debts, 
a  judgment  against  the  executor  or  administrator  on  the  ad- 
mission of  the  debt,  is  taken  as  full  proof,  for  the  reason  that 
the  other  creditors  are  not  interested  in  the  matter.  But  when 
the  fund  is  not  sufficient^  each  creditor  is  allowed  to  dispute  the 
debt  of  any  person  claiming  to  be  creditor,  and  the  debt  must 
be  proved  de  novo,  before  the  referee ;  for  in  such  cases  the 
creditors  have  a  direct  interest  in  the  question,  debt  or  no  debt, 
inasmuch  as  its  allowance  will  diminish  the  fund  ^^pro  tantoJ^ 

In  our  case  the  fund  is  insuflBcient,  and  according  to  the  rule, 
the  other  creditors  are  at  liberty  to  dispute  the  validity  of  the 
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claim  set  np  by  R.  F.  Davidson,  and  are  not  bound  bj 
the  admission  or  the  supposed  estoppel  of  the  administrator  of 
Zanus  Grier,  growing  out  of  the  compromise  between  the  ad- 
ministrator and  B.  F.  Davidson,  by  which  Davidson  dismissed 
the  two  suits,  referred  to  in  the  pleadings,  and  paid  the  costs^ 
and  the  administrator  agreed  in  consideration  thereof  *^  to 
allow  Davidson  to  prove  his  debt  against  the  estate  to  the  ex- 
tent of  the  note." 

2.  We  concur  with  his  Honor  in  the  conclusion,  that  the 
facts  found  prove  that  the  note  was  delivered  to  Wilson  ife 
Johnson,  although  they  refused  to.  allow  it  as  a  credit,  upon 
Davidson's  indebtedness  to  their  testator. 

Davidson  paid  full  value  for  the  note  by  accepting  it  in  fatis* 
faction  for  his  interest  in  the  stock  of  goods,  owned  by  the  firm, 
Elms  &  Co.,  of  which  Davidson  was  a  member  ;  and  the  re 
port  finds  "that  the  note  was  drawn  by  Elms,  payable  to  Wil* 
son  &  Johnston,  executors,  in  order  that  it  might  be  used  by 
Davidson  as  a  credit  on  a  note,  which  he,  Davidson,  owed  to 
said  executors.  This  accounts  for  its  not  being  drawn  payable 
to  Davidson  himselt." 

So  Davidson  was  the  b^meficial  owner  of  this  note,  it  was 
not  made  for  his  accommodation,  but  as  a  matter  of  business, 
and  ho  accepted  the  delivery  in  the  name  and  as  agent  of  Wil- 
son and  Johnston,  under  the  expectation  that  they  would  give 
him  credit  for  the  amount  upon  a  debt  which  they  held  astainst 
him.  It  is  true,  they  refused  to  accept  the  note  as  a  credit^ 
but  there  is  no  evidence  that  they  objected  to  his  having  acted 
as  their  agent,  in  accepting  delivery  for  them,  on  the  contrary, 
the  presumption  is,  that  they  did  not  refuse  to  ratify  his  act,  so 
far  as  to  give  validity  to  the  note,  and  allow  the  legal  title  to 
stand  in  their  names  for  the  use  of  Davidson. 

There  is  no  reason  why  they  should  have  refused  to  ratify 
his  action  in  accepting  delivery,  although  they  refused  to  allow 
it  as  a  credit.  All  of  the  circumstances  show  that  they  did  not 
refuse  to  ratify  his  action,  so  far  as  to  give  legal  cfiect  to  the 
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note.  For  Davidson  keeps  the  note  and  brings  an  action  in 
their  names,  for  his  use,  which  action  pended  for  several  years 
\yithoat  objection  on  their  part 

We  concur  with  the  ruling  of  his  Honor. 

Per  Curiam.  Judgment  affirmed. 


W.  M.  and  M.  P.  PERSON,  Ex'rs.  v.  CHARLES  PERRY  and  others. 

A  surety  of  a  judgment  debtor,  has  an  equity  to  be  subrogated  to  the 
rights  of  his  creditor,  when  it  has  been  agreed  by  several  creditors  of 
the  same  debtor,  that  his  land  should  be  sold,  although  conveyed  be- 
fore their  executions  became  liens,  and  the  proceeds  of  such  sale 
should  be  divided  in  proportion  to  the  amounts  of  their  judgments — 
the  judgment  of  the  creditor  whose  debt  was  secured,  being  credited 
with  his  interest  in  the  proceeds  of  the  sale,  so  as  to  diminish"  the 
amount  to  be  paid  by  the  surety.  And  if  this  agreement  as  alleged  in 
the  complaint  is  denied  or  controverted  by  the  answer,  issues  must  be 
made  and  submitted  for  the  purpose  of  establishing  said  agreement 
before  the  equities  of  the  plaintifiEs  can  be  declared. 

Civil  action,  and  application  for  an  injunction,  heard  before 
WattSy  J.y  at  tlie  Fall  Term,  1873,  of  the  Superior  Court  of 
Franklin  county. 

tTpon  the  trial  below,  the  jury  found  all  the  issues  submitted 
to  them  in  favor  of  the  plaintiffs.  Judgment  and  appeal  by 
defendants. 

The  facts  necessary  to  an  understanding  of  the  points  de- 
cided, are  stated  in  the  opinion  of  the  Court. 

BaicheloTj  Edwards  <&  Batchelor^  for  appellants. 
Busbee  i&  Busbee^  contra. 

Pearson,  C.  J.  The  complaint  does  not  Bct  otit  with  clear- 
ness tlie  grounds  upon  which  the  equity  of  the  plaintiffs  is  put, 
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bat  the  substance  of  it  is,  that  A.  S.  Perry  bad  a  jndgment 
against  David  Stone  and  Jesse  Person  who  was  his  s^irety. 
The  other  defendants  also  had  judgments  against  said  Stone; 
executions  issued  on  these  judgments  and  were  levied  on  the 
land  of  Stone. 

But  sometime  prior  to  the  lien  of  these  executions,  Stone 
had  conveyed  the  land  to  his  two  sons-in-law,  and  it  was  agreed 
between  the  execution  creditors  that  a  sale  of  the  land  should 
be  made  under  their  execution  and  that  Mr.  Davie,  as  agent 
of  the  creditors,  should  become  the  purchaser,  and  have  the 
sheriff's  deed  made  to  A.  S.  Perry,  who  was  to  hold  it  until 
the  cloud  on  the  title,  caused  by  the  conveyance  of  Stone  to 
his  two  sons.in-law,  was  removed  and  the  land  should  then  be 
resold  for  the  benefit  of  the  execution  creditors  and  the  pro- 
ceeds of  sale  be  divided  in  proportion  to  the  amount  of  the 
debts,  and  "  that  the  interest  of  A.  S.  Perry  should  he  applied 
as  a  credit  to  his  deht^  so  as  to  diminish^  iy  so  much^  the 
amount  to  he  paid  hy  Person  as  surety, ^^ 

Upon  this  state  of  facts  Person,  the  surety  of  Stone,  has  a 
plain  equity  to  be  subrogated  to  the  rights  of  his  creditor  and 
to  have  the  benefit  of  any  credit  that  ought  to  be  applied  to  his 
debt  upon  a  resale  of  the  land  of  which  the  defendant,  Charles 
Perry  cannot  deprive  him  by  any  dealing  with  the  creditor,  A. 
S.  Perry. 

By  way  of  supporting  the  averment  that  the  proceeds  of  the 
second  sale  of  the  land,  after  the  cloud  on  the  title  was  removed, 
was  to  be  applied  pro  tanto  to  discharge  the  debt  on  which 
Person  was  surety,  the  complaint  alleges: 

Ist.  That  the  land  was  brought  to  sale  at  the  instance  of 
Person,  and  upon  his  undertaking  to  prosecute  an  action  against 
the  fraudulent  donees  of  Stone. 

2d.  That  he  did,  after  the  sheriff's  sale,  employ  counsel  and 
institute  an  action  in  the  name  of  A.  S.  Perry,  to  whom  the 
sheriff's  deed  was  made  by  the  order  of  Mr.  Davis,  and  prose- 
cuted it  with  all  diligence  at  his  own  expense,  until  his  death. 

The  answer  does  not  set  out,  with  clearness  the  grounds  rpon 
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which  the  defence  is  pnt.  It  admits  the  fact,  that  the  exccntion 
creditors  of  Stone  had  levied  on  theland;  that  Person  was 
tbre  surety  of  Stone  on  the  debt  to  Perry ;  that  Stone  had 
made  a  conveyance  of  the  land  to  his  two  sons-in-law,  and  that 
there  was  an  understanding  that  Mr.  Davis  should  bid  in  the 
land  and  have  the  eberiflf's  deed  made  to  A.  S.  Perry  for  the 
benefit  of  the  execution  creditors  in  proportion  to  their  respect- 
ive debts,  and  that  the  amount  bid — that  is,  ten  dollars — was 
credited  ratably  upon  the  executions. 

But  the  answer  does  not  controvert  or  deny,  (unless  it  be  done 
by  implication,)  the  allegation  that  the  amount  which  should 
be  realized  by  Perry  upon  a  resale  after  the  cloud  upoD 
the  title  was  removed,  was  to  be  applied  as  a  credit  on  his  debty 
nor  does  it  controvert  the  allegation  that  the  understanding 
was  entered  into  at  the  instance  of  Person,  and  that  he  under- 
took, and  actually  did,  at  his  own  expense,  institute  an  action 
for  the  purpose  of  removing  the  cloud  upon  the  title.  Without 
noticing  these  very  material  and  specific  allegations  in  the  com- 
plaint, the  answer  sets  out  in  general  terms  a  denial  of  any 
undei*standing  by  Mr.  Davisand  Perry,  or  either  ot  them,  with 
Person,  that  he  was  to  have  benefit  from  the  transaction  "  in 
any  respect  whatever,"  and  if  there  was  any  such  understand- 
ing, the  defendant,  Charles  Perry,  who  claims  to  be  a  purchaser 
from  A.  S.  Perry  for  value,  had  no  notice  thereof. 

His  Honor  held,  that  the  cause  of  action  was  confessed  on 
the  ground,  we  presuu^,  that  the  answer  does  not  controvert 
the  main  allegation  on  which  the  action  rests,  to-wit ;  that  the 
amount,  which  should  be  realized  by  Perry  upon  a  re-sale, 
after  the  cloud  upon  the  title  was  renaoved,  was  to  be  applied 
as  a  credit  on  his  debt  /  for,  if  so,  it  would  necessarily  relieve 
Person,  as  surety,  pro  tanio,  and  he  had  a  plain  right  under 
the  equity  of  subrogation  to  enforce  the  understanding.  I 
confess,  that  at  the  opening  of  the  case,  on  hearing  the  com- 
plaint and  answer  read,  I  had  a  strong  impression  that  his 
Honor  had  taken  a  correct  view  of  the  answer.  The  prin- 
ciples of  equity,  supposing  the  plaintiff's  allegation  in  respect 
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to  the  nnderstauding  to  be  true,  were  too  plain  for  discns&ion. 
This  was  yielded  bj  the  counsel  of  the  defendant,  and  so  the 
case  was  narrowed  down  to  one  in  respect  to  the  construction 
of  the  answer. 

After  hearing  the  argument  and  giving  the  complaint  and 
answer  an  attentive  perusal,  we  have  come  to  the  conclusion 
that  the  answer  does,  by  implication,  controvert  the  allegation 
of  the  complaint  above  referred  to;  for  the  averment  that  the 
land  was  to  be  held  by  Perry  for  the  benefit  of  the  "  execution 
creditors,"  does  furnish  an  inference  that  Perry  was  to  take 
his  part  of  the  price  for  which  the  land  could  bo  resold,  and 
have  the  right  to  collect  his  judgment  out  of  Person,  which 
is  inconsistent  with  the  allegation  in  the  complaint  that  Perry's 
part  was  to  be  credited  on  the  judgment;  and  although  the 
omission  to  deny  the  allegation,  that  tlie  action  of  the  execu- 
tion creditors  was  taken  at  the  request  of  Person,  and  that  he 
undertook  to  institute  a  suit  and  carry  it  on  at  his  own  expense, 
and  actually  did  so  prosecute  the  suit  in  the  name  of  Pelry, 
tends  strongly  to  corroborate  the  allegation  of  the  complaint, 
still  these  fact»  do  not  have  the  effect  jper  se^  to  make  out  the 
plaintiff's  cause  of  action. 

There  is  error,  judgment  reversed  and  venire  de  nof)o. 

The  parties  will  ask  leave  to  amend  the  pleadings,  if  so  ad- 
vised, so  that  a  distinct  issue  may  be  submitted  to  a  jury,  to- 
w4t ;  ^'  was  it  the  understanding  of  the  parties  that  the  amount 
realized  by  A.  S.  Perry,  upon  a  resale  of  the  land  after  the 
cloud  upon  the  title,  was  removed,  should  be  applied  as  a 
credit  upon  hip  judgment,  so  as  to  relieve  Person  to  that 
amount.  Or  was  it  the  understanding  of  the  parties  that  the 
amount  realized  by  A.  S.  Perry,  upon  a  re-sale  of  the  land, 
after  the  cloud  upon  the  title  was  removed,  was  to  enure  to 
the  exclusive  benefit  of  A.  S.  Perry,  and  that  he  was  to  be  at 
liberty  to  collect  his  judgment,  out  of  Jesse  Person,  giving  no 
credit  on  the  judgment,  for  what  he  should  realize  by  a  resale 
of  the  land. 

This  is  the  point  on  which  the  action  turns,  and  it  is  to  be 
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regretted  that  the  pleadings  did  not  set  out  the  case  with  clear- 
ness enough  to  have  enabled  the  connsel  to  frame  these  issues 
at  the  outset.  We  call  attention  to  the  question  whether  A. 
S.  Perrv,  who  is  charged  in  the  complaint  with  a  breach  of 
confidence,  is  not  a  necessary  party. 

Per  Curiam.    Judgment  reversed  and  venire  de  navo. 


VIRGIL  S.  LUSK,  Assignee  v.  P.  P.  PATTON. 

A  claim  for  services  alleged  to  be  illegal,  when  once  adjusted  and  al- 
lowed by  the  parties  in  a  settlement,  cannot  be  set  aside  for  its  alleged 
illegality,  when  presented  by  defendant  as  a  set  off  to  the  demand  of 
the  plaintiff's  assignee. 

{Commmifmers  of  Catawba  v.  Setzer,  ante,  426,  cited  and  approved.) 

Civil,  action,  motion  to  confirm  a  report  of  certain  referees, 
tried  before  Alberison^ «/.,  at  the  Special  (July)  Term,  1873,  of 
BcNCOMBK  Superior  Court. 

At  Spring  Term,  1872,  the  matter  in  controversy  being  an 
account  against  the  defendant  due  the  firm  of  B.  J.  &  J.  B. 
Alexander,  of  whom  the  plaintiff  is  assignee  in  bankruptcy, 
was  referred  by  order  of  the  Court  to  E.  J.  Aston  and  A.  T. 
Suramey,  who,  at  the  Special  (August)  Term,  1873,  made  a 
report. 

Upon  the  coming  in  of  the  report,  the  plaintiff  excepted  to 
it,  assigning  as  grounds, 

1.  That  it  is  grossly  inaccurate  and  erroneous,  and  not 
responsive  to  the  issues  raised  by  the  pleadings ; 

2.  That  the  services  rendered,  upon  which  the  counter  claim 
endeavored  to  be  set  up  by  the  defendant,  is  founded,  were 
illegal,  and  that  payment  thereof  cannot  be  enforced  either  in 
this  or  any  other  proceeding ; 
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3.  That  the  referees  do  not  specify,  either  when  or  where  ft 
sabsequeDt  settlement  was  made  ; 

4.  That  said  report  is  vagoe,  uncertain  in  its  conclusions  of 
facts,  and  contrary  to  law. 

The  defendant  moved  for  a  confirmation  of  the  report,  (the 
material  points  in  which  are  stated  in  the  opinion  of  the  Court,) 
which  motion  his  Honor  refused ;  and  sustaining  the  exceptions 
of  the  plaintiff,  set  aside  the  report. 

From  this  judgment  defendant  appealed. 

J,  H.  Merrimoriy  for  appellant. 
A.  T.  <&  T.  F*  Davidson^  contra. 

"Rodman,  J.  The  order  of  reference  is  like  that  in  Lush  w 
Clayton^  and  what  is  said  in  that  case  as  to  it,  and  as  to  the 
effect  of  the  award,  is  applicable  here. 

The  defence  is,  that  there  were  mutual  accounts  between  the 
firm  of  Patton  &  Alexander  and  the  defendant,  which  it  was 
agreed  should  be  set  off  against  each  other,  and  upon  a  settle- 
ment between  the  parties  it  wtis  found  that  the  firm  was 
indebted  to  the  defendant  in  a  balance  of  $10.  The  award 
finds  this  defence  true  in  fact,  and  a  sufficient  one  in  law. 

As  the  Judge  set  the  award  aside,  we  feel  bDund  to  examine 
as  briefly  as  possible,  the  reasons  assigned  in  the  exceptions  ti- 
it.  The  first,  third  and  fourth  exceptions  are  either  unfounded 
or  have  no  weight. 

The  second  is,  because  the  claim  of  the  defendant  was  for 
feeding  and  keeping  the  horses  which  the  firm  used  for  carr}-- 
ing  the  mails,  under  a  contract  with  the  Confederate  Govern- 
ment. It  is  contended  that  this  claim  was  illegal,  and  could 
not  be  recovered  on. 

We  pass  over  the  question  whether  the  award,  being  gen- 
eral, the  Judge  had  any  right  to  review  it  it,  either  as  to  f^t  or 
law.  "We  also  pass  over  the  question,  whether  the  defendant 
could  have  recovered  against  the  firm  for  keeping  their  horses. 
For,  however  these  questions  may  be,  it  is  clear  that  when  the 
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firm  hona  fide  paiij  tho  defendant's  account  by  allowing  it  on 
a  settlement,  it  was  the  same  thing  as  if  they  had  paid  it  in 
cash,  and  money  paid  under  an  illegal  contract,  cannot  be  re- 
covered back.  Commissioners  of  Catawba  v.  Setzer^  ante  420 
at  this  term,  and  anthorities  there  cited. 

Per  Curiam.    Judgment  reversed  and  judgment  for  de- 
fendant. 


BANK  OF  CIIABLOTTE  »,  STENHOUSE  &  McCAULEY  and  others. 

Where  it  was  found  on  the  trial  below,  that  the  defendants  were  ready, 
able  and  willing,  and  offered  to  pay  in  Confederate  money  the  amount 
of  two  notes  due  the  plaintiff,  soon  after  they  fell  due  in  February, 
1864,  which  offer  was  refused :  Hdd^  that  the  offer  to  pay  stopped  the 
interest  from  the  time  it  was  made  until  the  date  or  service  of  tlie 
summons  in  the  action  brought  to  recover  the  notes. 

{Bank  of  Charlotte  v,  Davidson^  ante  118,  cited  and  approved.) 

Civil  action,  on  two  promissory  notes,  tried  before  Moore^ 
«/.,  at  the  Special  (July)  Term,  1873,  of  the  Superior  Court  of 
Mborlbnburg  county. 

The  only  question  arising  in  the  case,  was  as  to  the  effect  of 
an  alleged  tender  by  the  defendants,  and  upon  which  the  fol- 
lowing are  the  facts  established  by  the  evidence : 

Stenhonse,  one  of  the  defendants,  testified  that  after  the 
maturity  of  the  first  note,  and  shortly  before  that  of  the 
second,  he  went  to  the  plaintiff,  the  Bank  of  Charlotte,  and 
proposed  to  pay  the  amount  of  the  notes  in  Confederate  mooey^' 
Be  was  told  by  the  President  of  the  Bank,  that  the  old  issue 
of  Confederate  money  was  soon  to  be  replaced  by  a  new  issue. 
That  he,  the  President,  would  prefer  that  we  would  keep  tho 
money  and  use  it  until  the  new  issue  came  out,  and  that  he 
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would  then  receive  the  new  i^sne.  He,  the  defendant  as  wit- 
ness, further  stated,  that  when  the  new  issue  was  in  circulation, 
he  again  went  to  the  defendant,  to  wit:  about  the  9th  of  Julj, 
1864,  and  offered  to  pay  the  amount  of  the  two  notes;  that  the 
President  refused  to  receive  it.  This  defendant  further  stated, 
that  he  then  had  in  his  hands  about  seventeen  thousand  dollai^ 
in  Confederate  money,  and  that  he  was  thea  ready,  able  and 
willing  to  pay  the  whole  amount. 

Another  witnesF,  one  McDonald,  a  clerk  of  defendants,  t^- 
tified  that  he  went  to  the  plaintiff  a  few  days  after  the  occur- 
rence above  recited,  and  offered  to  pay  the  two  notes  in  Con- 
federate money,  and  that  the  President  of  the  Bank  again  re- 
fused to  receive  it.  At  the  time  the  witness  had  in  his  hands 
iwenty  thousand  dollars.  This  witness  further  stated,  that  the 
defendants  were  able  to  pay  the  whole  amount  due. 

Certain  issues  were  submitted  to  the  jury  under  the  direc- 
tion of  the  Court,  who  responded  thereto  as  follows: 

1.  That  the  defendants  were  ready,  able  and  willing  to  pay 
the  notes  due  in  February,  1864,  on  the  9th  of  July,  1864,  and 
offered  then  to  pay  the  same ; 

2.  That  the  defendants  used  the  funds  they  tendered  to  the 
plaintiff  after  the  tender  was  made ; 

3.  Tliat  there  was  on  the  9th  of  July  aforesaid  a  tender  of 
$20,000  by  defendants,  and  a  refusal  to  receive  the  same  by 
the  plaintiff. 

Upon  the  return  of  the  verdict,  the  counsel  for  the  plaintifr 
moved  for  judgment  against  the  defendants,  1.  According  to 
the  dates  of  the  original  notes,  for  which  the  notes  sued  upon 
were  given  in  renewal,  as  is  alleged  and  not  denied,  as  of 
their  scaled  value  at  that  time  with  interest;  2.  If  that  be  re- 
fused, then  for  interest  on  the  scaled  value  of  the  notes  from 
the  bringing  of  this  action.  These  motions  his  Honor  refused, 
and  gave  judgment  for  $1,722.05,  of  which  $1,667.06'  was 
principal  money,  the  scaled  value  of  the  notes  sued,  at  the 
date  thereof,  no  interest  being  allowed  by  the  Court  between 
the  date  of  the  tender  and  the  judgment. 
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From  this  judgment  plaintiff  appealed. 

Wilson  (&  jSoUj  for  plaintiff. 

W.  M.  Shipp  and  Vance  db  Dowdj  contra. 

Rodman,  J.  This  case  is  governed  bj  the  principles  asserted 
in  the  case  of  the  same  plaintiff  against  Davidson,  at  this  term. 
Tlie  notes  must  be  scaled  at  their  respective  dates.  In  one 
respect  only  does  the  present  case  differ  from  that.  Here  the 
first  tender  was  made  a  few  days  after  one  of  the  notes  sued 
on  fell  due,  and  a  few  days  before  the  other  did-  A  second 
tender  was  made  some  days  after  both  notes  were  due.  Or 
dinarily,  a  plea  of  tender  stating  those  facte  would  be  bad 
But  the  strict  rules  applicable  to  contracts  to  pay  money  in  or 
dinary  times  require  to  be  modified  when  applied  to  contracts- 
made  and  maturing  during  the  war,  and  payable  in  Confederate 
money.  As  at  the  time  of  the  first  tender,  no  objection  was 
made  by  reason  of  the  time  of  the  tender  and  payment  was 
deferred  at  the  request  of  the  plaintiff'  and  to  prevent  loss  to 
him,  we  are  of  opinion  that  interest  ought  to  stop  from  the 
time  of  the  offer  to  pay  until  the  service  or  date  of  summons 
in  this  action. 

Judgment  may  be  drawn  accordingly.    Neither  party  will 
recover  costs. 

• 

Peb  Curiam.  Judgment  accordingly. 

45 
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WILLIAM  CLARK  v,  D.  M.  WAGONER  and  others. 

What  are  the  tennini  or  the  boundary  of  a  grant  or  deed,  is  a  matter  of 
law ;  where  these  tennini  are,  is  matter  of  fact  for  the  jury.  There- 
fore, where  there  was  e\idence  tending  to  establish  a  certain  comer 
at  a  particular  place,  it  was  error  in  the  presiding  Judge  to  say,  as  a 
conclusion  of  law,  the  comer  was  at  a  different  place. 

Where  the  defendants,  deriving  title  under  a  grant  dated  in  1816,  claimed 
up  to  a  line  from  one  point  to  another,  (which  line  was  established 
and  agreed  to  by  all  parties,)  exercising  ownership  by  open  and  noto- 
rious acts,  acknowledged  and  acquiesced  in  by  those  now  claiming 
adversely,  since  the  date  of  the  grant  in  1816,  the  plaintiff's  claim  to 
to  the  locus  in  qiio  extending  to  said  line,  is  barred  by  the  statute  of 
limitations. 

{Mode  V.  Zong,  64  N  C.  Rep.  433;  TaZem  v.  Paine,  4Hawks  64 ;  .V<ir«A<z?/ 
V.  Fishery  1  Jones  111,  cited  and  approved.) 

CiviL  AcmoN,  (Ejectment  under  our  former  practice,)  tried 
before  his  Honor,  Mitchell^  «/.,  at  the  Spring  Term,  1873,  of 
of  the  Superior  Court  of  Ibedell  county. 

The  facts  pertinent  to  the  points  decided,  are  sufficientlj 
stated  in  the  opinion  of  the  Oourt. 

Under  the  charge  of  his  Honor  below,  the  jury  returned  a 
verdict  for  the  plaintiff.    Judgment  and  appeal  by*  defendant. 

W.  P,  CaldweUy  for  appellant. 
Armfidd  and  M.  L.  McCorkUy  contra. 

Settle,  J.  This  was  a  question  of  boundary,  in  which  ML 
became  necessary  to  locate  the  calls  of  a  grant  to  Samuel 
Houston,  worded  as  follows,  "fifty  acres  lying,  &c,  in  Iredell 
county,  on  the  Catawba  river,  including  two  small  islands  in 
said  river.  Beginning  on  a  stake  at  the  upper  end  of  the 
Island,  thence  south  thirty-five  d^rees  east,  fifty-three  poles  to 
a  stake,  the  lower  end  of  the  island  ;  thence  east  one  hundred 
and  twenty-six  poles  to  a  post  oak,  thence,  &c.,  to  the  be- 
ginning." 
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And  we  think  his  Honor  has  fallen  into  two  mistakes  in  the 
Instrnctions  he  gave  the  jury  : 

1.  As  there  was  evidence  from  witnesses,  and  also  some  cir- 
•cumstances  which  tended  to  establish  the  second  corner  at  the 
lower  end  of  Island  No.  1,  it  was  error  to  say,  as  a  conclusion 
of  law,  that  it  was  at  the  lower  end  of  Island  No.  2. 

What  are  the  termini  or  boundary  of  a  grant  or  deed,  is 
matter  of  law  ;  where  these  termini  are  is  matter  of  fact  The 
Court  must  determine  the  first,  and  the  jnry  must  ascertain 
the  second.  Totem  v.  Pairie,  4  Hawks  Qi ;  Marshall  v.  Fishery 
Jones  111. 

2.  But  a  more  important  error  is  to  be  found  in  the  instruc- 
tions of  his  Honor,  as  to  the  effect  of  the  possession  of  the  de- 
fendant and  those  under  whom  he  claims. 

Whatever  confusion  may  arise  from  the  uncertainty  of  the 
Houston  grant,  it  is  reasonably  certain  that  those  who  located 
that  grant,  after  leaving  the  islands,  commenced  at  the  white 
oak  on  the  main  land,  which  is  opposite  the  lower  end  of  Island 
No.  1,  and  ran  to  the  post  oak,  an  agreed  corner.  And  all 
parties  have  acted  upon  the  assumption,  that  the  marked  line 
between  the  white  oak  and  the  post  oak  was  the  boundary 
between  the  Houston  and  Kyle's  grants,  until  1872,  when  the 
plaintiff,  for  the  first  time,  set  up  a  claim  to  the  locus  in  quo. 
Those  deriving  title  under  the  Kyle's  grant  have  claimed  and 
-exercised  ownership  up  to  that  line,  since  1816,  the  date  of 
their  grant,  and  those  claiming  title  under  the  Houston  grant, 
have  acknowledged  and  acquiesced  in  that  claim.  This  asser- 
tion of  title  has  been  evidenced,  not  only  by  the  declarations 
of  pe^ons  claiming  under  the  Kyle  grant,  but  by  open  and 
notorious  acts  of  ownership,  such  as  cultivating  a  portion  of 
the  loGus  in  fuOj  and  taking  timber  from  the  whole  of  it.  And 
the  acknowledgment,  by  those  clainoling  under  the  Houston 
grant,  of  the  defendant's -title,  has  been  as  open  and  notorious 
as  Lis  claim.  The  parties  interested,  point  out  the  line  from 
the  white  to  the  post  oak,  as  the  boundary  between  them  ;  when 
tbe  neighbors  are  surveying  other  adjacent  lands,  and  when 
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bees  are  fonnd  in  a  marked  tree  on  this  line,  by  Christopher 
Clark,  a  former  owner  under  the  Hooston  .grant,  permission  is 
asked  by  him  and  given  Mrs.  Campbell  to  cnt  the  tree  ;  a  fence 
is  put  up  by  David  Clark,  a  former  owner  on  the  line  of 
marked  trees,  and  permission  obtained  to  .put  a  few  pannel» 
over  the  Kne  in  order  to  reach  a  bluff  and  turn  stock,  and  the 
present  plaintiif  puts  his  hand  on  the  white  oak  and  tells  the 
defendant  that  it  is  the  Irae  between  him  and  the  Campbells  ; 
and  further,  the  plaintiff  acts  as  agent  of  Mrs.  Campbell  in 
selling  the  land  to  the  defendant,  and  assists  the  defendant  in 
selecting  a  site  fot*  a  mill,  and  adnvits  that  the  Campbells  have 
always  claimed  title  and  had  possession  up  to  the  line  of 
marked  trees. 

The  possessioi*  of  the  defendant  and  those  under  whom  he 
claims,  re  neither  "accidental  nor  trifling  in  amount,"  to  use 
the  words  of  his  Honor ;  nor  can  it  be  said  to  be  ^  by  mis- 
take," for  there  is  no  mistake  in  the  fact  their  claim  has  been 
open,  notorious  and  adverse  to  all  the  world  for  a  longer 
period  than  the  statute  requires  to  create  a  bar.  Mode  v. 
Lang,  47  N.  C.  433. 

Let  it  be  certified  that  there  is  error,  which  entitles  the  de- 
fendant to  a  venire  de  novo.^ 

Pbb  Curiam.  YenirA.de  novo. 
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ELIZABETH  O.  KOTGHT,  Admr'x,  v.  ARCHIBALD    BRA8WELL. 

A  bond  payable  "with  interest  from  date,  the  interest  to  be  paid  an- 
nually," is  due  and  payable  from  date,  and  does  not  requires  a 
demand  upon  the  obligors  for  payment  before  euit  brought. 

A  bond  lor  the  payment  of  money  executed  in  May  1860,  by  the  princi- 
pal and  hifl  sureties  is  by  the  16th  «ecti«n  of  the  C.  C.  P.  exempted 
from  the  €{)eration  of  the  statute  of  limitations  as  contained  in  the 
sections  81  and  34  of  the  CL  C.  P. 

Where  a  bond  is  made  payable  **  with  interest  from  date,  the  interest  to 
be  paid  annually,"  the  interest  becoming  due  at  the  end  of  each  year, 
is  not  barred  by  any  statute  of  limitation  that  does  not  bar  a  suit  Ok 
the  bond  itself. 

<The  case  of  Bledsoe  v,  Nixov^  69  N.  CL  R.  89,  cited  and  approved.) 

This  was  a  Civil  aotiok  tried  at  the  last  term  of  Edgecombe 
Snperior  Court,  before  hie  Honor,  Judge  Moare^  when  the 
plaintiff  had  a  verdict  and  judgment,  and  the  defendants  ap- 
pealed.   The  facts  are  fuUy  stated  in  the  opinion  of  the  Court. 

«f,  Z.  Bridgers^  Jr.^  for  tiie  defendants. 

1.  Statute  of  Limitationa,  C.  C.  P.,  see.  16,  apph'cation  of, 
suspended  to  January  1, 1S70,  65  N.  C,  74.  Actioo  on  sealed 
instrument  against  j>rin<A^al  thereto,  must  be  brought  in  ten 
jears.  C.  C.  P.,  sees.  31,  32.  Against  siirety  thereto,  in  throe 
years,  C.  C.  P.,  sec.  34. 

2.  Statute  of  Limitations,  C.  C.  P.,  sec.  16,  shall  not  apply 
to  any  case  in  which  an  action  has  been  commenced,  or  a  right 
of  action  alrsddy  accrued,  but  sweh  cases  shall  be  governed  by 
the  law  in  force  at  the  adoption  of  the  Code. 

The  question  to  be  considered  here  is  the  aetio  fleorevvL 
The  defendant  is  a  surety  to  the  instrument  on  which  this 
action  is  brought. 

A  demand, — that  is  reasonaMe  notice  given  on  the  covenantor 
is  necessary  in  this  case,  before  right  of  action  can  accrue; 
there  must  be  a  breach  of  covenant  before  plaintiff  can  have 
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cause  of  complaint.  If  ere,  there  is  no  breach  and  none  alleged. 
The  contracting  terms  and  words  of  the  covenant  are  peculiar. 
Tlie  money  is  loaned  for  the  interest,  the  interest  is  to  be  paid. 
** annually;"  covenantor  contracts  to  pay  interest  annaally. 
Covenantee  contracts  it  shall  only  heeome  due  and  payable 
annually.  From  the  contract  it  is  clear  A  can  have  the  money 
for  one  year,  interest  to  be  due  and  payable  at  the  end  of  the 
year»  At  the  end  of  the  year  B  makes  no  demand,  eor  ^ves 
notice  to  A  to  pay  (he  principal.  B  does  not  notify  that  the 
loan  terminates  now,  but  allows  A  to  continue  holding  the 
money,  and  it  result*?  in  a  loan  from  year  to  year.  A,  being 
thus  possessed  of  and  entitled  to  a  peculiar  estate  in  the  money. 
And  B  must  give  A  reasonable  notice  before  he  caa  complain 
of  a  breach  of  covenant  and  sustain  action  against  A  to  divest 
him  of  this  estate.  Tsor  can  B  have  a  right  of  action  accrued 
until  he  gives  notice  to  A  to  make  payment ;  that  is,  the  loan 
terminates y  for  the  word  '*  annually"  is  an  operative  word 
here,  and  by  virtue  thereof  A  acquires  a  vested  estate  or  rights 
which  is  determinable  and  at  an  end,  by  a  reasonable  notice 
from  B  to  A  to  make  payment  of  principal.  It  is  impossible 
for  A  to  gather  a  constructive  notice  fiom  the  terms  of  the 
covenant,  because  the  limitation  to  be  put  to  the  period  of  time 
created  by  the  word  "  annually  "  is  with  B^  and  whenever  B 
give&  A  reasonable  notice,  the  period  thus  created  ie  at  an  end  ; 
and  if  A  fails  to  comply,  then  B  has  a  right  of  actios^  accraed, 
there  is  a  breach  of  covenant.  The  covenant  is  an  evidence 
that  A  owes  B,  that  is,,  a  sum  of  money  is^  due  B,  and  abso- 
lutely payable  according  to  \\\q pu^^port  of  the  covenant.  Story 
on  Prom.  Notes,,  f.  36,  629. 

Kow,  the  purport  is,  that  the  money  is  loaned  for  the  period 
of  a  'neary  as  is  shown  by  the  word  **  annually,"  and  it  uot  being- 
returned  at  the  end  of  that  time^  then  B  must  give  A  notice. 

This  covenant  is  very  different  from  the  usual  form  of  cove- 
nants to  pay  money.  B,  a  Master  and  Clerk  in  Equity,  invests^ 
funds  for  a  length  of  time,  as  is  clear  from  the  contracting 
terms,,  and  this  is  the  purport  of  the  covenant.    If  A  is  not 
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entitled  to  notice,  then  B  has  a  cause  of  action  accrued  imme- 
diately after  the  execution  of  the  covenant  and  can  sue  at  once, 
which  will  utterly  defeat  the  purport  of  the  covenant,  and 
deprive  A.  of  the  use  of  the  money,  the  consideration  of  the 
loan,  but  this  is  provided  for  by  the  word  "  annually."  We 
have  by  parallel  analogy:  A  rents  a  house  from.Bfor  one 
year.  B  allows  A  to  hold  over  and  commence  another  year ;  an 
estate  of  tenancy  from  year  to  year  is  created,  and  B  cannot 
evict  A  without  first  giving  him  six  months  notice.  Stedman 
v.  Mcintosh^  4  Ire.,  2i>l.  In  Bledsoe  v.  JSHxpn^  69  N.  C, 
Obief-Justice  Peabsox  says,  interest  is  given  for  the  use  of 
money,  rent  for  the  use  of  real  property,  &c.  In  our  case  the 
loan  is  allowed  to  run  from  year  to  year ;  interest  is  as  valuable 
as  rent,  money  as  real  estate.  Then  we  may  say  the  cove- 
nantee*in  this  case  is  entitled  to  reasonable  notice,  before  a  right 
of  action  can  accrue. 

No  counsel  in  this  Court  for  plaintiff. 

Bynum,  J.  This  is  a  civil  action  begun  the  the  27th  of 
March,  1873,  on  a  bond,  of  which  the  following  \b  a  copy, 
to  wit: 

"With  interest  from  date,  the  interest  to  be  paid  annually,- 
we  promise  to  pay  Joseph  A.  Englehart,  Clerk  and  Master  in 
Equity  for  Edgecombe  county,  five  hundred  and  sixteen  dol- 
lars and  sixty-eight  cents,  for  value  received,  this  28th  day  of 
May,  i860." 

The  defendant,  Brasweli,  is  one  of  the  sureties  thereon,  and 
in  his  answer  relies,  1.  On  a  want  of  demand  made  before 
action,  and  2.  On  the  statute  of  limitations  barring  actions 
against  sureties  after  three  years.  C.  C  P.,  sees.  31  and  34, 
The  defendant's  counsel  relies  npon  the  words  in  the  bond, 
''the  interest  to  be  paid  annually,"  as  constituting  a  covenant 
of  loan  for  one  year  at  least,  and  so  from  year  to  year,  until 
the  contract  is  terminated  by  notice  and  demand.  No  author- 
ity is  cited  for  this  construction,  and  in  the  absence  of  any  ex- 
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press  provision  in  the  bond  to  that  effect,  the  Coort  must  give 
it  that  obvions  and  natnral  conetrnction  which  its  wording  im- 
plies, to  wit,  that  it  dae  and  payable  from  date,  bat  if  pay- 
ment is  postponed  for  one  year  or  more,  then  the  interest  shall 
be  annually  dae  and  collectable.  The  covenant  is  inserted  for 
the  benefit  of  the  covenantee  and  is  not  to  be  construed  to  his 
prejudice. 

This  construction  of  the  bond  disposes  also  of  the  second 
defence,  to  wit,  the  statute  of  limitations ;  for,  as  the  cause  of 
action  accrued  before  the  C.  C.  P.  went  into  effect,  the  16th 
section  of  the  Code  expressly  saves  this  and  like  cases  from 
the  operation  of  sections  31  and  34  of  the  Code,  which  bars 
actions  against  sureties  after  three  years. 

But  the  defendant  says,  if  this  be  so,  yet  a  part  of  the  plain- 
tiff's  demand  comes  within  the  operation  of  the  statute  and 
is  barred  ;  for  that  in  Bledsoe  v.  I/ixon^  69  N.  C.  Rep.  89,  it  is 
held  that  when  th'ere  is  an  agreement  set  out  in  the  note  for 
the  payment  of  interest  annually  or  semi-annually,  the  maker 
is  chargeable  with  interest  at  the  like  rate  upon  each  deferred 
payment  of  interest  in  like  manner  as  if  he  had  given  a  prom- 
issory note  for  the  same  amount;  and  that  therefore  here  such 
annual  accretion  of  interest  becomes  a  separate  cause  of  action, 
and  it  was  error  in  the  Court  under  this  plea  to  render  judg- 
ment upon  the  deferred  payments  of  interest  which  accrued 
after  the  Code  went  into  effect  and  more  than  three  years 
before  action  begun. 

In  this  case  his  Honor  gave  judgment  by  computing  in- 
terest upon  the  note  and  adding  thereto  the  interest  upon  each 
deferred  payment  of  interest. 

In  this  there  is  no  error.  There  is  but  one  contract  and 
that  is  evidenced  by  the  bond  which  covenants  to  pay  interest 
annually.  Interest  is  an  incident  of  the  debt — a  parcel  of  the 
bond — and  partakes  of  its  nature  and  thereftre  is  barred  by 
the  same  lapse  of  time  only  which  bars  an  action  on  the  bond 
out  of  which  it  arises. 

It  has  been  repeatedly  held  that  coupons,  though  eat  off 
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from  the  bonds  and  put  in  circulation  as  other  negotiable  se- 
curities, still  retain  the  dignity  of  the  bonds  from  which  they 
were  separated,  and  an  action  npon  them  is  barred  only  as  an. 
action  npon  the  bonds  themselves.     The  City  v.  Lamson^  9 
Wall,  483  ;  City  of  Lexington  v.  Butler,  14  Wall,  282. 

The  rnling  of  his  Honor  upon  both  points  is  therefore  sus- 
tained. 


Per  Curiam.  Judgment  affirmed. 


JOSEPH  H.  ETHERIDGE  and  others  t.  MILFORD  VERNOY. 

In  contracts  for  the  sale  of  land,  it  is  the  duty  of  the  purchaser  to  guard 
himself  against  defects  of  title,  quantity,  incumbrance  and  the  like ; 
if  he  fail  to  do  so,  it  is  his  own  folly,  for  the  law  will  not  afford  him 
a  remedy  for  the  consequence  of  his  own  negligence. 

If  however,  representations  are  made  by  the  bargainor,  which  may  be 
reasonably  relied  upon  by  the  purchaser,  and  they  constitute  a  mate- 
rial inducement  to  the  contract,  and  are  false  within  the  knowledge 
of  the  party  making  them,  and  they  cause  damage  and  loss  to  the 
party  relying  on  them,  and  he  has  acted  with  ordinary  prudence  in 
the  matter,  he  is  entitled  to  relief. 

<  Walsh  V.  Hall,  66  N.  C.  Rep.  287,  cited  and  approved ;  Lytle  v.  Bird^  3 
Jones  222 ;  Fagan  v.  Newsam^  1  Dev.  20 ;  Sanndem  v.  Uatierman^  2 
Ired,  32;  CrecUeY.  Swinde,  63  N.  C.  Rep,  805,  cited  and  distinguished 
from  this,) 

This  was  a  civil  action  tried  before  Aliertson,  J.,  at  Spring 
Term,  1873,  of  Bertie  Superior  Court. 

The  action  was  brought  by  the  plaintiffs  as  aesignees  of  a 
penal  bond  of  the  defendant  given  to  one  Lewis  T.  Hond,  to 
recover  the  residue  of  the  moneys  due  thereon  and  tor  fore- 
closure of  a  mortgage  executed  at  the  same  time,  tu  j^ecurc  the 
payment  of  the  bond.     The  bond  was  in  these  words: 
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"Know  all  men,  by  these  presents,  that  I,  Milford  Vemoy, 
of  the  town  of  Rochester,  county  of  Ulster  and  State  of  New 
York,  am  held  firmly  boand  nnto  Lewis  T.  Bond,  of  the 
county  of  Bertie  and  State  of  North  Carolina,  in  the  sum  of 
eighteen  thousand  dollars,  to  be  paid  to  the  said  Lewis  T. 
Bond,  or  to  his  certain  attorney,  executors,  administrators*  or 
assigns,  for  which  payment  well  and  truly  to  be  made,  I  bind 
myself,  jiiy  heirs,  executors  or  administrators,  jointly  and  sev- 
erally, firmly  by  the?e  presents.  Sealed  this  26th  day  of  Feb- 
ruary, 1866. 

"  The  condition  of  this  obligation  is  such  that  if  the  above 
bounden  Milford  Vemoy,  his  heirs,  executors  or  administra- 
tors, shall  and  do  well  and  truly  pay  or  cause  to  be  paid  onto 
the  above  named^  Lewis  T.  Bond,  his  certain  attorney,  execu- 
tors, administrators  or  assigns,  the  sum  of  nine  thousand  dol- 
lars in  the  following  payments,  viz :  two  thousand  five  hun- 
dred dollare,  with  interest,  in  one  year  from  the  date  hereof, 
according  to  the  conditions  of  a  certain  mortgage  bearing  even 
date  herewith  given  for  the  better  securing  of  the  aforesaid 
nine  thousand  dollars,  which  said  sum  and  interest,  if  paid 
without  fraud  and  delay,  then  the  preceding  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  )    jj  y  ^g    ,  „j 

presence  ot  N.  Williams,    J  >  \  / 

On  said  bond  were  endorsed  sundry  partial  payments  as  fol- 
lows : 

Received  of  Milford  Vernoy  twenty-five  hundred  dollars  on 
account  of  this  bond.     May  iSth,  1867. 

12,500.  W.  A.  MEBANE, 

Per  L.  S.  Webb. 
Received  the  interest  also,  $182.50  L.  S.  WEBB, 

For  W.  A.  Mebanb. 

Received  of  Milford  Yernoy  five  hundred  dollars,  on  amount 
du9  Mrs.  H.  A.  Benbury,  as  Administratrix.    April  10th,  1869. 
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The  bond  was  on  the  18th  day  of  February,  1867,  and  before 
any  payment  become  due,  in  writing,  assigned  by  the  said 
Lewis  T.  Bond  to  the  plaintiffs  for  full  value  paid  him  without 
notice  of  any  counter  claim  or  deduction  demanded  of  the 
amount  due  then. 

Other  payments  wore  also  made  by  defendant  which  are  not 
endorsed  on  the  bond,  but  are  stated  in  the  answer  and  ad- 
mitted in  the  pleadings. 

The  bond  of  defendant  was  secured  by  a  mortgage  made  by 
the  defendant  at  the  same  time  and  conveying  certain  lands 
lying  in  Bertie  and  Martin,  which  was  properly  proved  and 
registered  in  those  counties,  a  copy  of  which  accompanies  this 
case  marked  **A,"  the  separate  tracts,  are  herein  stated  to  con- 
tain one  thousand  acres  more  or  less.  The  defendant  claims 
an  abatement  from  the  amount  due  on  his  bond  by  reason  of 
an  alleged  deficiency  in  the  number  of  acres  in  each  of  the 
tracts,  which  he  had  bought  from  said  L.  T.  Bond,  which  Bond 

conveyed  to  him  by  deed  dated day  of ,  186 . ,  duly 

proved  and  registered  in  said  counties,  a  copy  of  which  is 
herewith  filed  and  made  part  of  the  case.  In  the  deed  last 
named,  the  tracts  are  described  as  containing  respectively  1226 
and  1,200  acres  more  or  less,  and  they  are  the  same  tracts  con- 
veyed by  the  mortga^^.  The  contract  price  for  both  tracts  of 
land  was  $13,000,  of  which  $4,000  was  paid  in  cash,  and  the 
residue  secured  by  the  bond  and  mortgage  aforesaid.  Certain 
issues,  filed  with  the  record,  were  submitted  to  a  jury. 

It  was  in  evidence  that  the  sale  was  made  and  the  price 
agreed  upon,  upon  the  representation  by  the  vendor,  Bond,  that 
each  tract  contained  a  thousand  acres,  but  the  execution  of  the 
deed  was  deferred  until  a  survey  of  the  Bertie  tract  could  be 
made.  Before  that  survey  was  made  the  defendant  executed 
his  bond  for  the  purchase  money  and  his  mortgage  securing  its 
payment  and  delivered  them  to  the  plaintiff,  when  the  mortr 
gage  was  immediately  proved  and  registered.  Thereafter  a 
survey  of- the  Bertie  tract  and  the  deed  from  Bond  to  the  de- 
fendant executed,  dcEcribing  that  tract  to  contain  1,226  acres, 
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as  reported  by  the  surveyor.  The  deed  from  Bond  to  the 
defendant  was  not  executed  nntil  two  months  after  the  execu- 
tion of  the  bond  and  mortgage,  though  it  bears  the  same  date. 
The  Bertie  tract  in  fact  contains  1,124  acres  only.  It  did  not 
appear  that  any  survey  of  the  Martin  tract  had  been  made  as 
described  in  Bond's  deed,  but  a  survey  was  made  of  a  tract 
called  the  Bond  tract,  which  was  proved  to  contain  714  acres; 
that  the  lines  as  surveyed  were  part  of  those  designated  in  the 
deed  of  Bond,  and  that  after  running  out  the  first  line,  the 
second  line  was  not  run  east,  nor  along  any  lines  called  for,  nor 
marked  trees,  but  directly  to  the  southern  terminus  of  a  line 
of  a  patent  not  called  for  nor  in  any  manner  referred  to  in  the 
deed,  that  the  lines  of  adjoining  tracts  called  for  in  running 
the  second  line  were  not  found  nor  regarded,  and  that  if  the 
second  lino  had  been  run  due  east  to  a  point  opposite  and 
nearest  to  the  Bond  and  Thompson  line,  which  is  called  for  and 
known,  and  then  direct  to  that  line  the  tract  would  contain 
nine  hundred  and  forty-five  acres,  that  it  had  once  been  thus 
surveyed  and  run,  and  was  found  to  contain  945  acres  as  stated. 
The  defendant  admitted  there  was  no  fraudulent  misrepresen- 
tation made  by  Bond  as  to  the  quantity  of  the  land  at  any 
time,  nor  was  there  any  evidence  tending  to  show  that  he  did 
not  honcstlv  estimate  and  believe  the  tracts  to  contain  the  full 
number  of  acres  as  described  in  his  deed.  At  Spring  term, 
1872,  of  the  Court  an  order  in  the  case  was  made  directing  a 
survey  of  the  lands  and  appointing  one  J.  E.  Moore,  a  surveyor, 
to  make  the  survey  in  order  to  an  accurate  calculation  of  the 
acres  of  each  tract ;  Moore  made  the  survey  and  maps  thereof 
and  returned  them  to  the  following  Court.  These  maps  repre- 
sented the  two  tracts  as  containing  more  land  than  is  found  by 
the  jury.  Moore  was  not  present  at  the  trial.  He  had  been 
paid  for  his  survey  by  order  of  the  Court. 

The  plaintiff  proposed  to  exhibit  the  maps  to  the  jury  as 
evidence  of  the  quantity  of  the  land  as  therein  estimated  by 
the  surveyor.  This  evidence  was  objected  to  by  the  defend- 
ant and  ruled  out.    The  plaintiffs  excepted  thereto. 
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The  defendant  offered  evidence  of  the  present  vahie  of  each 
tract,  with  a  view  to  ascertain  its  vahie  in  1866  when  sold. 
This  evidence  was  objected  to  by  plaintiffs  and  admitted. 
Plaintiffs  excepted. 

The  defendant  also  proposed  to  prove  by  one  Stone,  a  wit- 
ness, that  witness  dnring  the  summer  of  1872,  on  the  swamp 
land  in  Martin  county,  cut  and  carried  off  a  certain  number  of 
logs  from  16  acres  of  the  land,  which  logs  he  hauled  to  the 
river  bank  and  thence  transported  and  sold  in  market,  and  after 
deducting  expense  the  proceeds  of  gale  left  a  profit  of  about  $15 
per  acre.  This  evidence  was  objected  to  by  plaintiff  and 
admitted  by  the  Court.     Plaintiffs  excepted. 

The  defendant  further  proposed  to  show  that  there  was  a 
large  quantity  of  cypress  and  ash  timber  on  this  Martin  tract 
and  its  market  value  upon  measurement  by  the  foot,  when  cut 
and  conveyed  to  market.  This  evidence  was  objected  to  by 
the  plaintiffs  and  admitted  by  the  Court.     Plaintiffs  excepted. 

The  plaintiffs  insisted : 

Ist.  That  upon  the  fact,  and  notwithstanding  the  finding 
upon  the  issues,  they  were  entitled  to  recover  the  entire  amount 
due  on  the  bond. 

2d.  That  if  any  abatement  were  to  be  allowed,  it  should  be 
only  on  the  deficiency  in  the  acres  of  the  Martin  tract,  the 
deficiency  in  the  acres  of  Bertie  tract  not  warranting  any  claim 
for  deduction. 

3d.  That  the  boundaries  of  the  tract  as  described  in  the  deed 
being  definite,  fixed  and  well  known  to  the  defendant,  and  he 
having  acquired  title  to  the  entire  tracts,  thus  ascertained  and 
defined,  the  defendant,  in  the  absence  of  fraud  and  intentional 
misrepresentation,  7s  not  entitled  to  any  deduction. 

4th.  That  the  misrecital  of  the  quantity  of  the  land  being 
accurately  ascertained  and  defined  in  the  deed,  furnishes  no 
ground  for  a  claim  for  deduction. 

5th.  That  the  plaintiffs  having  purchased  the  bond  before 
xoaturity  and  for  fnll  price  and  without  notice  of  the  defend- 
ant's claim,  are  not  affected  thereby. 
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6th.  That  if  the  defendant  had  an  equity  or  counter  claim, 
he  has  lost  it  by  his  delay  to  assert  it,  and  cannot  now  do  so 
against  the  plaintiff's  assignees. 

The  Court  rendered  judgment  abating  the  plaintiffs'  debt 
for  the  whole  deficiency  in  both  tracts  of  land  according  to  the 
findings  of  the  jury.  From  the  judgment  and  the  ruling  of 
the  Court,  as  set  out  in  the  case,  the  plaintiffs  appealed  to  the 
Supreme  Court. 

The  following  are  the  exceptions  taken  by  the  plaintiffs : 

Ist.  For  that  the  Court  admitted  evidence  to  the  jury  of  ^he 
present  value  of  the  land  on  which  deductions  are  claimed. 

2d.  For  that  evidence  was  admitted  of  the  extent  and  kind 
of  timber  on  the  land'  in  the  year  1872,  and  of  the  value 
thereof  at  that  time. 

8rd.  For  that  evidence  was  admitted  of  the  timber  cnt  on 

15  acres  of  land  in ,  conveyed  to  market  and  sold,  of 

the  expenses  thereof  and  net  proceeds  of  sale  as  affecting  the 
measure  of  defendant's  claim. 

4th.  For  that  evidence  was  admitted  of  the  value  in  market 
of  such  timber  bv  the  foot. 

5th.  For  that  evidence  offered  by  the  plaintiff  of  the  sur* 
vey  and  map  made  and  returned  to  the  Court  by  the  surveyor 
appointed  by  the  Court  to  make  such  survey,  was  rejected. 

6th.  For  that  judgment  was  rendered  for  an  abatement  of 
the  plaintiff's  debt  for  the  whole  deficiency  in  both  tracts,  such 
deficiency  being  found  upon  the  number  of  aci*es  mentioned 
in  Bond's  deed  only. 

7th.  For  that  any  abatement  was  allowed  in  the  deficiency 
in  the  Bertie  tract. 

8th.  For  that  the  verdict  was  allowed  to  stand  upon  the 
issue  as  to  the  Martin  land,  when  no  survey  had  been  made  of 
that  tract  as  described  in  Bond's  deed  and  without  any  evi- 
dence of  its  boundaries  if  run  according  to  such  deed. 

Smith  <J&  Strongj  (with  whom  were  Oiiliam  ds  Pruden^ 
for  appellants^  filed  the  following  brief: 


JANUARY  TERM,  1874.  719 

■       ■         H  «  ■  ■      ■  ■     I 

Etrbhidge  et  al.  c,  Vernoy, 

This  action  is  bronght  to  recover  the  balance  due  on  the  de- 
fendant's bond  for  the  residne  of  the  purchase  money  for  two 
tracts  of  land,  one  lying  in  the  county  of  Bertie,  the  other  in 
the  county  of  Martin.  The  defendant  claims  an  abatement  of 
price  for  a  deficiency  in  the  area  of  both  tracts  of  land. 

When  the  original  parol  contract  of  sale  was  entered  into, 
the  vendor  stated  to  defendant  his  opinion  that  each  tract  con- 
tained about  1,000  acres,  but  no  warranty  of  quantity  was  given 
or  required,  and  the  opinion  was  expressed  honestly  and  with 
no  intent  to  mislead  or  deceive,  and  was  so  underatood  by  do- 
fondant. 

The  defendant  executed  his  deed  or  mortgage  to  secure  his 
bond,  in  which  the  tracts  are  severally  described  as  containing 
1,000  acres,  more  or  less,  before  the  vendors'  deed  to  him  was 
in  fact  executed,  though  the  latter  bears  a  prior  date.  When 
the  mortgage  was  executed  the  defendant  required  the  tract  in 
Bertie  to  be  surveyed,  and  the  quantity  thereof  ascertained 
before  he  would  accept  a  deed  from  his  vendor.  This  was  ac- 
cordingly done,  and  the  surveyor  reported  the  tract  to  contain 
1226  acres.  The  tract  in  Martin  county  was  swamp  land,  and 
was  not  surveyed.  The  deed  was  thereupon  executed  by  the 
vendor  and  the  land  in  Bertie  described  by  distinct  metes  and 
bounds,  and  as  containing  1,226  acres,  more  or  less,  and  the 
other  containing  1200  acres,  more  or  less 

Upon  a  more  accurate  survey  of  the  former  made  since  the 
commeDcement  of  the  action,  it  is  found  to  contain  1124  acres. 
The  Martin  tract  has  not  been  fully  surveyed,  but  is  estimated, 
upon  running  some  of  its  boundary  lines,  to  contain  ....  acres. 

On  the  trial  a  survey  and  diagram,  representing  the  two 
tracts  of  land,  made  under  an  order  of  the  Court  at  a  previous 
term,  and  filed  among  the  papers  in  the  cause,  was  produced 
and  offered  in  evidence  by  the  plaintiff,  the  surveyor  being 
absent,  the  evidence  was,  on  objection  of  defendant,  ruled  out. 

Upon  the  trial  of  the  issue  submitted  to  the  jury  as  to  the 
amount  and  measure  of  damages  for  the  deficiency  in  the  Mar- 
tin tract}  evidence  was  offered  by  defendant,  and  on  exception 
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of  plaintiflF,  admitted  by  the  Court,  to  prove  the  value  of 
shingles  in  a  diAtant  market,  and  the  expenses  of  making  and 
transporting  theui  to  such  market  with  a  view  of  showing  the 
value  of  the  timber  out  of  which  ^hey  were  to  be  manufac- 
tured, growing  on  the  land,  and  of  the  value  of  the  land  as 
enhanced  thereby. 

The  lands  described  and  conveyed  in  the  vendor's  deed  are 
tracts  of  definite  and  well  known  boundaries,  and  separated 
and  identified,  as  a  corpus,  distinct  from  all  other  lands,  and 
the  erroneous  recital  of  quantity  are  matter .  of  description 
merely,  and  are  corrected  by  the  boundaries  set  out. 

The  vendee  acquired  title  to  the  tracts  as  thus  bounded  and 
under  by  both  parties.  It  was  a  purchase  in  solido,  an  entire 
sum  to  be  paid  for  the  two  tracts,  more  or  less,  a  sale  and  pur- 
chase at  hazard,  the  vendee  being  entitled  to  •the  excess  in  the 
number  of  acres  without  increase  of  price ;  the  vendor  to  the 
whole  price  without  abatement  for  deficiency.  The  risks  are 
mutual  and  voluntarily  assumed  by  both.  Though  they  are 
not  as  to  the  subject  matter  of  this  contract  and  its  location 
and  boundary.  The  vendor  parts  with  his  property  for  a  defi- 
nite sum,  not  to  be  increased  if  the  number  of  acres  conveyed 
turns  out  to  be  greater  than  that  supposed  ;  so  the  vendee 
pays  a  limited  sum  of  money  not  to  be  diminished  if  the  num- 
ber proves  to  be  less. 

The  principle  is  fully  recognized  in  its  application  to  con- 
tracts of  sale  of  personal  property.  If  one  buys  from  another 
all  the  corn  in  a  certain  barn,  supposed  to  contain  a  certain 
number  of  bushels,  for  a  fixed  price  for  the  whole,  the  pur- 
chase money,  is  neither  increased  or  reduced  by  the  result  of 
actual  measurement,  showing  the  quantity  to  be  either  greater 
or  less  than  the  parties  estimated.  It  is  a  contract  of  mutna) 
hazard  which  the  parties  choose  to  make,  relying  upon  the 
correctness  of  their  own  judgment  instead  of  a  sale  by  meas- 
ure, just  as  they  enter  into  a  similar  contract  abont  land  of 
definite  boundaries,  trusting  to  their  own  estimates  of  the 
quantity  embraced  witiiin  those  boundaries.    No  good  rea6<m 
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is  seen  why  the  same  principle  should  not  equally  apply  in 
both  cases,  and  why  the  difference  in  the  subject  matter  of 
the  contracts  merely  should  modify  or  change  their  obligations. 

In  cases  of  gross  error  and  great  discrepancy  in  the  number 
of  acres,  amounting  to  evidence  of  fraud,  or  entering  as  sub- 
stance into  the  contract  itself,  relief  has  sometimes  been 
granted  to  the  vendee,  while  in  other  cases  of  large  differences 
it  has  been  denied. 

Thus  a  deficiency  of  two  hundred  acres  in  a  tract  supposed 
to  contain  one  thousand  was  not  permitted  to  work  an  abate- 
ment of  the  contract  price.  Caldwell  v.  -Craig ,  21  Grattan, 
Va.  Rep.  137,  ]^or  of  one  hundred  out  of  four  hundred  and 
five  acres.  JiusseU  v.  Ceeran,  8  Leigh,  Na.  Rep.  9.  Nor  of 
one  hundred  and  seventy-nine  out  of  six  hundred  acres.  Winch 
v.  WinchesteTy  1  Yeas.  &  Beam,  R.  375. 

Chancellor  Kent,  in  regard  to  the  description  of  land  con- 
veyed, says : 

"  The  mention  of  quantity  of  acres,  after  a  certain  descrip- 
tion of  the  subject  by  metes  and  bounds,  or  by  other  known 
specification,  is  but  matter  of  description  and  does  not  amount 
to  any  covenant  or  aflbrd  ground  for  the  breach  of  any  of  the 
usual  covenants,  though  the  quantity  of  acres  should  fall  short 
of  the  given  amount.  Whenever  it  appears  by  the  definite 
haundaries  or  by  words  of  qualification  as  "  more  or  less  "  or 
as  "  containing  by  estimation,"  or  the  like,  tjhat  the  statement 
of  the  quantity  of  acres  in  the  deed  is  mere  matter  of  de- 
scription, and  not  of  the  essence  of  the  contract,  the  buyer 
takes  the  ruJc  of  the  quam^tOyy  if  there  be  no  intermixture  of 
fraud  in  the  case."    4  Kent  Com.  marg.  paging  466. 

The  same  doctrine  is  enunciated  in  the  cases  of  How  y. 
BaaSj  2  Mass.  882 ;  Powell  v.  ClarJc^  6  Mass.  Rep.  357. 

In  a  more  recent  case  in  Massachusetts,  the  Supreme  Court, 
after  a  full  examination  of  the  authorities  bearing  upon  the 
question,  announces  its  opinion  in  the  following  words : 

^^  It  has  since  been  declared  by  a  great  weight  of  authority, 
in  accordance,  we  think,  with  the  soundest  reason,  that  in  an 

46 
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agreement  for  the  sale  aDct  purchase  of  land  for  an  entire  sunir 
either  a  description  of  the  land  hy  its  boundaries^  or  the  inser- 
tion of  the  wordSj  more  or  less,  or  equivalent  words  will  con- 
trol a  statement  of  the  quarttity  of  land,  or  of  the  length  of 
one  of  the  boundary  lines,  so  that  neither  party  will  be  enti- 
tled to  relief  on  account  of  a  deficiency  or  surpla?,  unless  in 
case  of  so  great  a  difierence  as  will  naturally  raise  the  presump- 
tion of  fraud  or  gross  mistake  in  the  very  essence  of  the  con- 
tract."    A^'oble  V.  GooginSy  99  Mass.  Rep.  235. 

The  true  rule  controlling  in  all  cases  of  the  kind  may  be 
differently  stated,  thus : 

When  the  purchaser  knows  precisely  what  he  is  buying^  an 
error  as  to  the  quality  or  quantity  of  the  thing  bought,  in  the 
honest  exercise  of  the  vendor's  judgment  given  to  the  vendee^ 
and  in  the  absence  of  all  fraud,  does  not  entitle  the  vendee  to 
damages  if  the  purchase  money  has  been  paid,  nor  to  an  abaf  e- 
ment  of  price  if  it  has  not. 

The  cases  in  our  own  Reports,  Leigh  v.  Grump,  1  Ired.  Eq. 
899  ;  Gentry  v.  Hamilton,  3  Ired.  Eq.  376  ;  and  Wil<^)xson  v, 
Calloway,  67  N.  C.  Rep.  463,  properly  considered,  are  ^recon- 
cilable with  the  principle  declared. 

In  the  first  case,  the  quantity  of  acres  is  described  as  being 
1,000,  more  or  less,  w^hile  in  fact  there  were  700  only,  and  the 
other  words  of  description  of  the  land  are  vague  and  uncer- 
tain. Gaston,  Judg,e,  in  delivering  the  opinion  of  the  CJourty 
thus  comments  upon  the  question  : 

"  Where  there  has  been  an  accurate  and  precise  description 
in  the  contract  hy  metes  and  hounds  from  which  the  truth 
either  distinctly  appears  or  could  he  easily  ascertained,  a  refer, 
ence  to  a  supposed  quantity  might  not  perhaps  be  deemed 
very  material ;  but  in  that  before  us  the  quamlily  consiituUs  a 
prominent  pa/rt  of  the  description,  and  approaches  as  near  to 
a  certainty  as  any  other  part  of  it." 

In  the  second  case  there  were  many  email  tracts  which  are 
not  described  hy  m£tes  and  hounds  and  in  the  aggregate  they 
are  estimated  to  contain  1,670  acres,  but  on  a  survey  fisdl  short 
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355  acres.  The  area  was  therefore  an  essential  element  in  as- 
certaining the  subject  matter  of  the  contract.  In  the  last  case 
the  quantity  was  definitely  fixed  in  the  contract  at  100  acres. 
The  real  quantity  was  66  acres.  The  complaint  waa  taken^o 
confesso  against  the  vendor  and  shows  a  special  understanding 
that  the  vendee  should  pay  $2  per  acre,  and  at  that  rate  for 
any  excess  over  100  acres,  with  a  similar  deduction  from  the 
price  for  any  deficiency.  These  cases  do  not  impugn  the  doc- 
trine mentioned  in  the  other  authorities  cited,  but  indirectly 
recognize  and  affirm  it. 

The  action  of  deceit  will  lie  for  false  and  fraudulent  repre- 
sentations as  to  land,  and  the  vendee's  remedies  are  as  full  as 
in  the  case  of  personal  property,  and  why  should  not  his  right 
to  redress  be  subject  to  the  same  limitations  in  the  one  case  as 
in  the  other  ?    Pettijohn  v.  WiUiamSj  1  Jones  145. 

II.  It  is  further  submitted  that  the  map  and  diagram  pre- 
pared by  the  surveyor  and  filed  were  proper  evidence  to  in- 
struct the  jury  as  to  the  location  of  the  lines  and  natural  ob- 
jects mentioned  in  the  deeds.  The  map  is  in  fact  but  a  repre- 
sentation upon  paper  of  the  tracts  of  land,  which  cannot  be 
personally  inspected  and  examined  by  the  jury. 

III.  The  evidence  otfered  and  on  objection  admitted  to  prove 
the  damages  or  deductions  was  inadmissible.  Jone8  v.  Oooday^ 
8  M.  &  W.  Ex.  Rep.  146  ;  Burnett  v.  Thompson^  13  Ire  Rep. 
146. 

The  proper  measure  of  damages,  if  the  defendant  is  entitled 
to  any  for  the  deficiency  in  the  lands,  is  ascertained  by  esti- 
mating the  value  of  the  separate  tracts  upon  the  basis  of  the 
purchase  money  being  the  value  of  both,  and  then  determining 
the  ratio  of  the  deficiency  to  the  number  of  acres  of  each  tract 
as  stated  in  the  deed.  Damages  cannot  be  arrived  at  by  blend- 
ing the  two  tracts  into  one,  and  deducting  from  the  deficiency 
in  both  from  the  joint  price  of  both.  This  is  only  admissible 
if  the  two  tracts  were  of  equal  value  per  acre,  of  which  there 
is  no  proof. 
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Barnes  and  W.  W.  Peebles,  contra. 

Bynum,  J.  In  contracts  for  the  sale  of  land,  it  is  the  doty 
of  purchasers  to  guard  themselves  against  defects  of  title, 
quantity,  encumbrances  and  the  Hko;  if  thej  fail  to  do  so,  it  k 
their  own  folly,  for  the  law  will  not  afford  them  a  remedy  for 
the  consequences  of  their  own  negligence.  Bat  if  representa- 
tions are  made  by  the  bargainor,  which  may  reasonably  he 
relied  on  by  the  purchaser,  and  they  constitute  a  material  in- 
ducement to  the  contract,  and  arc  false  within  the  knowledge 
of  the  party  making  them,  and  they  cause  damage  and  loss  to 
the  party  relying  on  them,  and  he  has  acted  with  ordinary 
prudence  in  the  matter,  he  is  entitled  to  relief.  Walsh  v.  HaUj 
C6  N.  C.  233. 

The  maxim  of  caveat  emptor  is  a  rule  of  the  common  law, 
^nd  applies  as  well  to  contracts  of  purchase  of  real  as  personal 
property,  and  is  adhered  to  in  Courts  of  Equity  as  well  as  of 
law,  in  the  absence  of  fraud.  The  purchaser's  only  right  of 
relief  is  to  be  found  in  the  covenants  in  his  deed  where  there 
id  no  fraud.  Hawle  459.  If  he  has  taken  no  covenants  and 
there  is  no  fraud  vitiating  the  contract,  he  has  no  relief  for  de- 
fects in  quantity,  quality  or  incumbrances,  for  it  was  his  own 
folly  to  accept  such  a  deed  when  he  could,  and  it  was  his  duty 
to  protect  himself  by  covenants.  In  Zytle  v.  JSird,  3  Jones 
222,  it  was  held  that  an  action  of  deceit  would  not  lie  for  a 
fraudulent  representation  upon  the  sale  of  a  tract  of  land,  as 
to  where  certain  lines  run,  and  as  to  particular  lands  being  in- 
cluded in  the  deed.  There  Nash,  C.  J.,  says,  "  if  the  plaintiff, 
by  using  reasonable  diligence,  could  have  ascertained  the  truth, 
if  was  his  own  folly  to  trust  to  the  representations  of  the  ven- 
dor." The  same  principle  is  announced  in  Fagan  v.  Newsam^ 
1  Dev.  20,  and  in  Saunders  v.  HaUerman^  2  Ired.  3S. 
Another  case  in  point  is  Oredle  v.  SwrndeU^  63  N.  C.  305, 
where  it  was  hdd  that  an  action  for  deceit  would  not  lie  for 
the  vendee  against  the  vendor  for  false  representations  by  the 
latter,  as  to  the  quantity  of  land  sold.    There  he  falsely  as- 
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eerted  the  tract  to  contain  four  hundred  and  ten  acres,  when 
in  fact  there  were  two  hundred  and  eighteen  acres  only.  In 
delivering  the  opinion  of  the  Court,  Settle,  J.,  says,  "  if  the 
plaintiff  has  sustained  loss,  it  is  by  his  own  negligence  ;  he  has 
not  exercised  that  diligence  which  the  law  expects  of  a 
reasonable  and  careful  person,  but  was  wilfully  ignorant  of 
that  which  he  ought  to  have  known.  He  might  have  ascer- 
tained the  fact  by  an  actual  survey  or  taken  a  covenant  as  to 
quantity.  Vigilaniiltcs  non  dormientilms  jura  mbveniunV^ 
It  is  thus  seen  that  even  fraud  in  the  misrepresentation  will 
not  entitle  the  vendee  to  relief,  unless  that  fraud  is  such  that 
the  plaintiff  could  not  have  reasonably  provided  against  it  un- 
der the  maxim,  caveat  emptor. 

It  is  admitted  in  our  case,  that  no  fraud  was  intended  or 
used,  but  that  the  vendor  fully  believed  his  statements  as  to 
the  quantity  of  land,  to  be  true.  So,  according  to  the  entire 
current  of  decisions  in  our  State,  the  defendant  is  entitled  to 
no  abatement  in  the  price,  for  a  deficiency  in  quantity.  There 
must  be  fraud  and  damage.  Adams'  Eq.  176 ;  2  Kent's  Com. 
486-7. 

Bond,  the  vendor  in  this  case,  at  the  timp  the  contract  of 
sale  was  made,  stated  that  the  quantity  of  land  in  each  tract 
was  a  thousand  acres,  and  the  trade  was  made  on  that  basis. 
It  turned  out,  according  to  the  finding  of  the  jury,  that  one 
tract  contained  1124  acres,  and  the  other  714  acres,  and  the 
two  tracts  together  showed  a  deficiency  of  162  acres.  It  is 
not  set  up  in  the  answer  or  shown  by  any  evidence  that  quan- 
tity was  the  material  or  any  inducement  to  the  trade,  and  the 
fact  that  the  defendant  occupied  and  used  the  lands,  without 
complaint  or  enquiry,  for  eight  year?  succeeding  his  purchase, 
and  until  he  was  sued  for  the  purchase  money,  affords  a  strong 
presumption  that  the  quantity  was  not  the  material  considera- 
tion with  him.  As  we  hold  that  the  defendant  is  not  entitled 
to  the  abatement  and  sum  found  by  the  jury,  it  is  unnecessary 
to  consider  the  other  questions  presented  in  the  exceptions. 
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The  jndgment  is  reversed  and  judgment  rendered  here  for 
the  plaintiffs.  It  is  referred  to  the  Clerk  to  ascertain  the 
balance  dne  on  the  bond. 

Per  Curiam.  Jungment  reversed  and  judgment  for  the 
plaintiffs. 


WM.    H.    BROTHERS   and  others  v.   THE  COMMISSIONERS  and 

SHERIFF  of  CURRITUCK  COUNTY. 

There  is  nothing  in  the  Constitution  of  the  State,  which  prohibits  the 
Commissioners  of  a  county  from  taxing  polls  to  pay  a  county  debt  in- 
curred before  1868 ;  and  there  is  nothing  in  that  instrument,  fixing  a 
maximum  of  taxation  for  such  purpose. 

(Street  and  others  v.  Commissioners  of  Craten,  at  this  term,  ante  644  cited 
and  approved.) 

Setti.b  J.  dissenting. 

Civil  Action,  being  a  Motion  to  dissolve  an  injunction,  heard 
before  his  Honor,  Poole,  e/.,  during  the  Fall  Term,  1871,  of 
the  Superior  Court  of  CuRRrrucK  county. 

Tlie  following  is  the  case  as  settled  and  sent  up  to  this  Court : 
The  plaintiffs* applied  for  an  injunction,  restraining  the  de- 
fendants from  collecting  certain  taxes,  and  his  Honor  directed 
the  restraining  order  to  be  issued  by  the  Clerk  upon  his  taking 
the  proper  bonds,  &c.,  and  that  defendants  should  be  notified 
to  appear  and  show  cause,  (fee.  Defendants  appeared  and  in- 
sisted that  the  injunction  should  be  dissolved,  for  the  following 
reasons : 

1.  That  the  bond  was  insuflScient,  for  the  reason  that  there 
was  but  one  surety.  This  the  Court  overruled,  and  the  defen- 
dants excepted. 

2.  That  the  security,  although  he  had  himself  justified,  was 
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iDsafiicfent.  E^klence  being  submitted  by  defendants,  to  show 
that  the  security  was  insuflSeient',  and  by  the  plaintiffs  to  the 
-contrary.  His  Honor  adjudged  that  that  the  security  offered 
was  sufficient,  upon  which  defendants  again  excepted. 

The  Court  found  the  following  facts :  The  county  of  Curri- 
tuck, before  the  war  and  by  proper  authority,  had  issued  cou- 
pon bonds  to  the  amount  of  fifty  thousand  dollars,  running 
-thirty  years,  with  interest  payable  semi-annually.  A  large 
Amount  of  interest  had  accrued  and  many  suits  had  been  brought 
to  recover  the  vsAue  of  the  coupons.  Judgments  were  ob- 
tained, and  a  peremptory  manddmtis  issued  to  the  Commis- 
sioners, to  levy  a  tax  to  pay  tie  same.  In  obedience  to  this 
peremptory  writ,  and  by  a  special  Act  of  the  General  Assem- 
bly, a  special  tax  of  five  thousand  dollars  was  levied  to  pay  the 
interest.  In  levying  this  tax,  the  Commissioners  governed 
themselves  by  the  equation  of  taxation,  and  levied  the  same 
Amount  upon  the  poll  as  upon  every  three  hundred  dollar's 
worth  of  property.  The  result  of  this  levy  was  that  the  poll 
tax,  including  the  poll  tax  levied  for  school  purposes  and  for 
the  maintainance  of  the  poor,  exceeded  largely  the  sum  of  two 
dollars  on-  the  poll.  His  Honor  being  of  opinion  tliat  this  levy 
of  a  poll  tax  exceeding  two  dollars  on  the  poll,  was  unconstitu- 
tional, and  that  no  pull  tax  of  any  amount  could  be  levied  for 
Any  other  purpose,  save  that  of  carrying  on  the  public  schools 
And  maintaining  the  poor,  as  to  the  excess,  directed  the  in- 
junction to  be  made  perpetual,  restraining  the  defendants  from 
<5ollecting  any  excess  of  two  dollars  on  the  poll. 

From  this  judgment,  defendants  appealed. 

Attorney  General  Hargrove^  for  Appellants. 
Busbee  d:  Bicsbee,  contra. 

iloDMAN,  J.  The  questions  presented  in  this  case,  are  all  de- 
cided in  the  case  of  Street  v-  Commiasionei^s  of  Craven^  ante 
644,  at  this  term,  with  one  exception. 

The  levj  was  there  objected  to,  becAUse  the  Comjiiissionera 
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had  laid  no  tax,  or  a  merely  Dominal  one  on  poIlB,  and  two- 
dollars  on  the  one  hundred  dollars  value  of  property,  to  pay 
a  debt  of  the  county  incurred  before  1868.  Here  the  objec- 
tion is  that  the  Commissioners  have  laid  a  tax  on  polk  in  the 
proportion  to  that  on  property  which  the  Constitution  pre- 
scribes  for  ordinary  State  and  county  purposes.  In  that  case, 
it  was  held  that  it  was  not  the  intention  or  effect  of  the  Con- 
stitution, to  impose  any  restraints  on  the  power  of  the  county 
authorities,  either  in  the  way  of  limitation  of  the  maximum,  or 
in  the  way  of  proportion  or  equation  between  the  taxes  on  polls 
and  property,  hut  that  they  had  a  discretion.  Consequently 
the  levy  in  that  caae>wiisr  held  good.  As  there  is  nothing  in 
the  Constitution,  which  prohibits  the  Commissioners  of  a 
county,  from  taxing  polls  to  pay  a  county  debt  incurred  before 
1868  r*  so  there  is  nothing  fixing  a  maximum  of  teucation  for 
such  a  purpose.  The  obligation  to  pay  the  debt  is  recognized; 
all  the  subjects  of  taxation  are  liable  to  it,  and  it  is  within  the 
discretion  of  the  Commissioners  to  regulate  assessment  both  as 
to  amounts  and  subjects,  accoring  to  their  views  of  equity  and 
good  policy. 

Pbe  Curiam.       Injunction  dissolved  and  case  remanded. 
Defendants  will  recover  costs  in  this  Court. 

Settle,  J.,  (dissenting.)  I  do  not  eoRcur  in  the  opinion  of 
a  majority  of  the  Court,  that  the  county  connnif^ioners  may 
exceed  the  limit  of  two  dollars  on  the  poll  for  the  purpose  of 
paying  the  indebtedness  of  the  county  existing  previous  to  the 
adoption  of  the  present  Constitution,  or  indeed  for  any  other 
purpose. 

^'  The  State  and  county  capitation  tax  combined  shall  never 
exceed  two  dollars  on  the  head."  "  The  proceeds  of  the  State 
and  county  eapitation  tax  shall  be  applied  to  the  purposes  of 
education  and  the  support  of  the  poor."  Constitution,  art.  V> 
sees.  1  and  2. 

It  is  clear  that  the  limit  of  two  dollars •  on  the  poll  cannot 
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be  exceeded  for  the  payment  of  any  debt,  State  or  county,  con- 
tracted since  the  adoption  of  the  Constitution,  for  the  whole  of 
the  poll  tax  is  specifically  appropriated  to  the  purposes  of  edu- 
cation and  the  support  of  the  poor. 

And  it  is  equally  as  clear  that  it  was  the  intention  of  the 
framers  of  the  Constitutipn  that  no  part  of  the  poll  tax  can  be 
applied  to  the  payment  of  the  old  State  debt,  as  it  is  called, 
for  they  ordained,  art.  V,  sec.  4,  that  *'  The  General  Assembly 
shall  by  appropriate  legislation  and  by  adequate  taxation,  pro- 
vide for  the  prompt  and  regular  payment  of  the  interest  on  the 
public  debt,  and  after  thayear  1860,  it  shall  lay  a  specific  an- 
nual  tax  upon  the  real  and  personal  property  of  the  State,  and 
the  sum  thus  realized  shall  be  set  apart  as  a  sinking  fund,  to 
be  devoted  to  the  payment  of  the  public  debt." 

In  other  words,  the  State  cannot  tax  the  poll  for  the  pay- 
ment either  of  the  new  or  of  the  old  State  debt.  Nor  can  the 
county  tax  the  poll  for  the  payment  of  new  county  debts,  be- 
cause the  poll  tax  is  otherwise  specifically  appropriated  by  the 
Constitution. 

And  yet  the  opinion  of  the  majority  holds  that  the  county 
may  tax  the  poll  for  old  county  debts,  notwithstanding  it  is 
ordained  by  art.  V,  sec.  7  of  the  Constitution,  that  "  The  taxes 
levied  by  the  commissioners  of  the  several  counties  for  county 
purposes  shall  bo  levied  in  like  manner  with  the  State  taxes, 
and  shall  never  exceed  the  double  of  the  State  tax  except  for 
a  specified  purpose,  and  with  the  special  approval  of  the  Gen- 
eral Assembly." 

It  is  true  that  by  the  recent  amendments,  section  4  of  art. 
V,  is  stricken  from  the  Constitution,  but  that  does  not  affect 
this  case,  nor  does  it  in  my  opinion  affect  in  the  least  degree  the 
argument.  It  is  evident  that  the  only  reason  for  striking  this 
section  from  the  Constitution  was  to  avoid  levying  taxes  for 
the  payment  of  either  the  interest  or  the  principal  of  the  State 
debt.  No  one  ever  supposed  for  a  moment  that  striking  out 
this  section  would  affect  in  any  degree  the  tax  on  the  poll. 

It  cannot  be  said  that  as  you  could  tax  the  poll  previous  to 
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the  adoption  of  the-  present  Constitution,  and  when  the  old 
county  debts  were  contiacted,  that  you  cannot  now  take  it 
away  from  the  subjects  of  taxation,  because  you  would  thereby 
violate  the  obligations  of  those  contracts,  for  it  is  a  well  estab- 
lished principle  that  you  may  diminish  the  subjects  of  tax- 
ation without  impairing  the  obligatiqn  of  contracts,  provided 
you  leave  enough  from  which  the  taxes  may  be  raised,  and  the 
Constitution  does  leave  all  the  property  of  the  State,  which  ib 
amply  sufficient. 

It  is  manifest  to  my  mind  that  the  spirit  of  the  Constitution 
requires  that  the  taxes  be  taken  from  the  poll,  except  to  the 
extent  of  two  dollars,  to  be  applied  to  the  purposes  of  educa- 
tion and  the  support  of  the  poor,  and  be  placed  upon  the  prop- 
erty of  the  State.  It  is  at  least  an  ungracious  exercise  of  sov- 
ereignty to  tax  a  man's  head,  especially  when  he  has  nothings 
else  to  tax.  But  perhaps  it  would  all  be  well  enough,  provided 
all  the  taxes  thus  collected  be  applied  to  the  wise  and  humane 
purposes  prescribed  by  the  Constitution. 


JANE  C.  HINTON  e,  DAVID  HINTON,  Ex'r.  &c. 

A  party  plaintiff  has  no -right  to  have  a  decree  re-heard  by  which  cer- 
tain lands  were  directed  to  be  sold,  (and  which  afterwaids  confirmed 
the  sale,)  when  such  party  is  in  no  way  interested  in  the  proceeds  of 
sale,  and  did  not  ask  a  sale  in  her  original  complaint. 

Where  an  executor  is  authorized  to  sell  the  lands  of  his  testator  in  his 
discretion,  this  Court  will  not  interfere  by  entertaining  an  application 
for  a  license  to  sell.  Such  an  executor  may  be  compelled  to  sell, 
when  third  persons  have  a  right  to  compelled  him  to  do  so ;  and  the 
Crourt  will  restrain  an  abuse  of  his  discretion. 

Petition  tiled  in  this  Court  to  re-hear  a  decree,  made  in  a 
certain  suit,  at  January  Term,  1869,  wherein  the  petitioner 
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was  plaintiff,  and  the  defendant,  David  Hinton,  was  defendant. 
The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

Masorty  W,  N.  H,  Smith  and  DeverevaSy  for  petitioner. 
Moore  cfe  O ailing ^  contra. 

Rodman,  J.  The  original  action  in  this  case  was  by  the 
plaintiff  to  recover  of  the  defendant,  who  is  the  executor  of 
Laurens  Hinton,  and  the  testamentary  guardian  of  his  chil- 
dren, compensation  for  the  board  and  other  expenses  of  the 
children  for  several  years,  and  to  compel  him  to  sell  the  lands 
of  the  testator  for  the  purpose  of  enabling  him  to  pay  it.  At 
January  Terra,  1869,  of  this  Court,  the  Court  adjudged  a 
certain  sum  due  to  the  plaintiff,  and  decreed  that  the  defendant 
sell  so  much  of  the  lands  as  might  be  necessary  to  pay  the 
debt.  The  defendant  sold  two  pieces  of  land  to  the  plaintiff 
for  a  sum  more  than  sufficient  to  pay  her  debt.  The  sale  was 
confirmed  at  January  Term,  1870,  and  the  plaintiff  was  after- 
wards paid.  The  decree  confirming  the  sale  authorized  the 
defendant  to  sell  the  residue  of  the  lands.  Afterwards  the 
defendant  did  sell  the  residue  of  the  lands  to  Wynne  &  Hayes, 
and  at  January  Term,  1871,  that  sale  was  reported  and  con- 
firmed. The  present  petition  asks  that  so  much  of  the  decree 
of  January  Term,  1870,  as  authorizes  a  sale  of  the  residue  of 
lands;  and  the  decree  of  January,  1871,  confirming  the  sale  to 
Wynne  &  Hayes,  be  reheard  and  reversed,  and  consequently 
the  sale  set  aside. 

The  first  question  which  occurs  is,  what  interest  has  the 
plaintiff  in  the  decrees  which  she  seeks  to  have  reheard.  She 
does  not  represent  the  children  who  were  the  owners  of  the 
land.  Her  debt  was  paid  and  satisfied  before  that  part  of  the 
decree  of  1870,  which  she  complains  of,  was  made,  or  it  must 
be  regarded  as  having  been  so  paid.  When  that  action  was 
done,  the  action  was  at  end  as  to  her,  and  it  continued  in  Court 
for  any  purpose  not  connected  with  the  first  sale,  merely  as  the 
ex  parte  application  of  the  defendant.    That  part  of  the  de- 
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cree  of  1870,  which  is  complained  of,  was  not  asked  for  by  her 
in  her  complaint,  and  was  not  necessary  for  her  relief.  It  may 
have  been  erroneous,  or  not,  but  she  is  not  aggrieved  by  it, 
and  cannot  be  heard  to  complain. 

Our  opinion  on  this  point  being  decisive  of  the  case,  made 
by  the  petition  to  rehear,  v/e  might  go  no  farther.  But  the  pe- 
tition alleges  that  great  damage  has  been  done  to  the  children, 
by  the  second  sale,  and  although  it  does  not  charge  the  defen- 
dant With  fraud,  it  impuces  a  recklessness  and  imprudence,  in- 
jurious to  the  children.  The  argument  deducted  from  this 
calls  for  some  observations. 

The  defendant  was  authorized,  by  the  will  of  his  testator,  to 
sell  his  lands  in  the  exercise  of  a  discretion.  Where  an  execu- 
tor has  such  a  power,  a  Court  will  not  entertain  his  application 
for  an  order,  or  a  license  to  sell,  for  the  reason  that  the  license, 
or  order,  would  be  superfluous  and  nugatory. 

If  the  Court,  by  inadvertence  or  from  ignorance  of  the  fact 
of  his  power  to  sell,  should  make  such  an  order,  it  would  not, 
the  heirs  being  no  parties  to  the  proceeding,  in  any  way  affect 
their  fights  as  between  the  executor  and  them.  A  trustee, 
with  a  discretion  to  sell,  may  be  compelled  to  sell,  when  third 
persons  have  a  right  to  require  him  to  do  so,  and  a  Court  will 
restrain  an  abuse  of  his  discretion.  A  Court  will  also  advise 
a  trustee  upon  a  case  of  facts,  as  to  doubtful  matters  of  law. 
But  a  trustee,  with  a  dig'cretion,  can  never,  by  his  own  act, 
throw  off  upon  a  Court  his  responsibility  to  his  cestui  que 
trusts  for  a  faithful  exercise  of  his  discretion.  Considering  the 
decrees  complained  of  as  being  as  between  the  defendant  and 
the  children  of  the  testator,  as  if  they  had  been  obtained  on 
his  ex  parte  application,  they  would  form  no  bar  to  any  action 
by  the  children,  charging  upon  the  defendant  an  unfaithful  and 
fraudulent  use  of  his  powers. 

There  are  also  persons  interested  in  the  sale  other  than  the 
children,  and  the  executor,  viz :  the  purchaser,  and  we  appre- 
hend that,  as  against  them,  iJb  would  not  be  sufficient  in  order 
to  set  aside  a  sale  after  its  confirmation,  to  show  fraud  on  the 
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part  of  the  executor,  but  it  wonld  be  necessary  also  to  show  a 
guilty  participatidn  in  the  fraud  on  their  part. 

We  do  not,  of  course,  undertake  now  to  say  what  would  be 
our  decision  in  a  case  to  which  the  children  were  parties.  It 
would  necessarily  depend  on  the  nature  of  the  case  made.  But 
we  are  strongly  inclined  to  think  that  an  application  by  them 
to  set  aside  the  decrees  complained  of,  would  not  be  entertained 
in  the  absence  of  an  allegation  of  fraud,  both  in  the  defendant 
and  in  the  purchaser.  The  defendant  has  done  through  this 
Court,  only  what  he  might  have  done  under  the  will,  without 
the  aid  of  the  Court,  and  the  children  are  in  no  wise  injured 
by  the  decrees.  If  the  defendant  has  been  an  unfaithful  trus- 
tee, their  remedy  is  unimpaired.  And  there  is  no  suggestion 
x)f  any  fraud  in  the  purchasers. 

Peb  Curiam.    Leave  to  have  the  decrees  reheard,  refused. 


G.  W.  CLODFELTER  c.  JOSEPH  BOST,  Guardian. 

An  action  against  a  guardian  for  an  account  and  settlement  xdth  his 
ward,  should  commence  in  the  Probate  Court ;  the  mistake  in  the 
jurisdiction,  (as  an  irregularity,)  is  cured  either  by  waiver,  as  when 
defendant  answers  the  complaint,  or  otherwise  pleads  to  the  merits, 
or  by  the  operation  of  remedial  statutes. 

The  Act  of  1866-'67,  chap,  59,  sec  2,  allowing  jury  trials  in  certain 
cases  is  repealed. 

When  the  defendant  in  1854  took  the  guardianship  of  the  plaintiff  who 
as  heir  of  a  soldier  killed  in  the  Mexican  War,  was  entitled  to  a  pen- 
sion from  the  U.  S.  Government,  which  facts,  within  the  knowledge 
of  the  guardian  were  sufficient  to  put  him  on  enquiry  as  to  such  pen- 
sion, and  where  the  guardian  had  been  remiss  in  other  duties:  JSeld, 
that  he  was  responsible  for  such  pension  from  1854,  until  his  ward  be- 
came of  age. 

Civil  aotion,  on  a  guardian  bond,  tried  by  his  Honor,  Judge 
Mitchelly  at  the  Fall  Term,  1878,  of  Catawba  Superior  Oourt. 
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The  facts,  npon  which  the  decision  ia  this  Court  rests,  are 
fully  stated  in  the  opinion  of  Justice  Bynum. 

Both  plaintiff  and  defendant,  being  dissatisfied  with  the 
rulings  of  his  Honor  on  the  trial  below,  appealed. 

Schenek  and  Smith  <&  Strong^  for  the  plaintiff. 
Annfield  and  McCorlde  cfe  Bailey^  for  defendant. 

Bynum,  J.  The  defendant,  in  January,  1854,  became  the 
guardian  of  the  plaintiff,  in  place  of  one  Rnfus  Clodfelter,  who 
had  been  removed. 

The  father  the  plaintiff,  died  the  15th  of  September,  1847, 
from  the  effect  of  wounds  received  in  battle,  as  a  soldier  in  the 
war  with  Mexico,  and  the  plaintiff,  who  was  his  only  child, 
was  entitled  to  a  pension  from  the  government  of  the  United 
States,  by  virtue  of  the  laws  thereof,  from  his  birth,  to- wit :  the 
first  9f  June,  1845,  until  his  age  of  sixteen,  to-wit :  June  the 
first,  1861,  when  the  said  pension,  by  law  ceased;  and  is  not 
now  recoverable.  Upon  complaint  and  answer,  it  was  referred 
to  the  Clerk  of  the  Court,  to  take  the  account,  which  he  did, 
and  reported  to  Fall  Term,  1873,  when  exceptions  thereto 
were  were  filed  and  argued  by  the  defendant,  but  were  over- 
ruled by  the  Court,  and  the  report  was  confirmed.  At  the 
same  term  of  the  Court,  the  defendant  claimed  a  jury  trial 
upon  the  question  ot  "  diligence  or  negligence,"  under  the  pro- 
visions of  Ch.  59,  sec.  2,  Acts  of  1865-7,  which  his  Honor  re- 
fused. The  defendant  then  moved  to  dismiss  the  action  for 
for  the  want  of  jurisdiction,  which  motion  was  allowed,  and 
the  plaintiff  appealed  from  the  other  rulings  which  were  ad- 
verse to  him. 

1.  First  as  to  the  jurisdiction.  The  action  should  properly 
have  begun  in  the  Court  of  Probate,  as  the  Court  of  original , 
jurisdiction,  but  as  the  Superior  Court  had  appellate  jurisdio- 
tion  of  the  same  subject  matter,  the  mistake  of  jurfediction 
could  be  cured,  as  an  irregularity,  either  fcy  waiver,  or  by  the 
operation  of  remedial  statutes. 
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(1.)  The  defendant  admitted  the  jurisdiction,  by  putting  in 
an  answer  to  the  merits  and  therin  submitted  to  an  account, 
filing  exceptions  to  the  report  and  allowing  the  same  to  be  Qon- 
firrned  by  the  Court,  before  he  moved  to  dismiss.  It  was  too 
lato.     Sumner  v.  Miller,  64  N.  C.  688, 

(2.)  Ch.  108,  Acts  of  1870-'l  and  ch.  175,  Acts  of  1872-'3, 
were  enacted  to  remedy  the  mistakes  of  jurisdiction  and  apply 
to  sncli  cases  as  this,  as  we  have  held  more  than  once,  at  the 
present  term  of  the  Court.  It  was,  therefore,  error  to  dismiss 
the  action  for  want  of  jurisdiction. 

2.  Had  the  defendant  the  right  of  a  trial  by  jury,  upon  the 
question  of  "diligence,"  under  the  provisions  of  ch.  59,  sec.  2, 
Actsofl866-'7? 

It  is  not  necessary  to  decide  a  question  made  in  the  argu- 
ment, whether  that  Act  is  not  unconstitutional  as  an  infringe- 
ment upon  the  essential  powers  of  the  Judiciary,  by  making 
that  a  question  of  fact,  which  is  only  a  question  of  law.  We 
have  in  Ainnjield  v.  Brown,  decided  at  this  term,  declared  the 
said  Act  to  have  been  repealed  by  subsequent  legislation,  and 
for  the  reasons  stated  in  that  case. 

In  our  case,  then,  all  the  facts  are  found  by  the  referee,  and 
upon  review,  again  found  by  the  Judge,  and  the  only  question 
before  us,  is,  do  the  facts  found,  in  law,  make  the  defendant 
liable  for  the  pension  ? 

*'  Hard  cases  are  the  quick  sands  of  the  law."  Best,  hae 
made  no  prufit  out  of  the  guardianship,  and  we  would  be  dis- 
posed to  save  him  from  loss,  if  we  could,  without  violating  the 
well-settled  principles  which  govern  such  trusts.  The  loss 
must  fall  somewhere — either  upon  the  infant,  who  was  unable 
to  protect  himself,  or  upon  him  who  assumed  the  responsibility 
of  the  parental  oflSce,  and  undertook  to  take  charge  of  the  estate 
and  manage  it  with  prudence  and  care,  and  by  whose  negli- 
gence the  estate  is  lost. 

We  do  not  rest  the  decision  upon  the  maxim  that  ^^all  men  are 
presumed  to  know  the  law,"  and  therefore,  the  defendant  mast 
have  known  that  his  ward  was  entitled  to  a  certain  pension 
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under  the  acts  of  Congress.  To  put  his  liability  upon  that, 
would  be  a  harsh  rule,  and  in  this  ease,  perhaps,  not  a  sound 
one.  But  his  liability  arises  upon  the  application  of  another 
and  more  just  principle,  to-wit :  a  want  of  dae  diligence,  in  the 
discharge  of  his  known  duties,  and  the  lost  resulting  therefrom. 
The  defendant  has  been  singularly  remiss  and  forgetful  of  his 
trust,  and  seems  to  have  lost  sight  of  his  ward  and  his  afiairs, 
from  1858  until  the  institution  of  this  action  in  1869. 

In  his  ansv^fer,  under  oath,  he  denies  that  he  had  ever  re- 
ceived into  his  possession,  any  lots  or  lands  of  his  ward,  in 
Florida,  but  on  his  examination,  as  a  witness,  he  admits  that 
he  did  take  them  in  possession.  In  his  answer,  he  denies 
having  received  from  the  former  guardian,  a  watch  belonging 
to  his  ward,  but  in  his  evidence  he  admits  having  received  it 
In  his  answer,  he  denies  all  knowledge  that  his  ward's  father 
had  been  killed  in  Mexico^  but  in  his  his  testimony,  he  admits 
that  it  was  the  current  report,  and  that  he  had  no  reason  to 
doubt  it.  He  admits  that  since  1858,  he  made  no  inquiries 
about  the  property  in  Florida,  except  that  he  thinks  he  tried 
to  open  a  correspondence  about  it,  once  during  the  war. 

Thus  he  knew  that  his  ward's  father  had  been  killed  as  a 
soldier  in  Mexico,  and  that  the  plaintiff  was  his  only  child  and 
heir-at-law.  It  was  therefore  his  duty  to  enquire  and  ascertain 
whether  the  father  owned  any  estate  or  rights  of  property 
which  would  fall  to  his  ward.  Such  an  enquiry  would  probably 
have  led  him  to  a  knowledge  of  this  right  of  pension.  But  he 
made  no  enquiries  and  appears  to  have  lost  sight  of  his  ward 
and  of  his  trust. 

We  conclude  that  all  the  facts  which  were  within  his  knowl- 
edge were  suflScient  to  put  the  defendant  upon  the  enquiry  as 
to  the  pension,  and  this,  added  to  his  negligence  in  the 
matters  before  referred  to,  properly  subject  the  def<gndant 
to  the  payment  of  the  pension  money  lost  by  hie  default. 

But  what  is  the  ext^ent  of  his  liability  ?  There  had  been  a 
former  guardian  up  tb  1854;,  and  the  pension  was  due  from  the 
birth  of  the  ward  in  1845  until  1854,  until  Bost  became  guar- 


JANUARY  TERM,  1874.  737 

Clodfbtteb  e.  Bosr,  Ouardian. 

dian.  The  report  does  not  show  whether  the  former  guardian 
had  collected  the  pension  to  the  time  of  his  removal  or  not. 
In  the  absence  of  proof  we  must  assume  that  he  discharged 
his  duty  and  collected  the  pension  to  the  time  of  his  removal. 
The  defendant  would  therefore  be  liable  for  the  pension  which 
accrued  from  1854  to  1861,  when  the  ward  reached  the  age  of 
sixteen  and  the  pension  ceased.  But  the  defendant  was  also 
the  surety  of  the  former  guardian  in  a  bond  of  $100,  and  as 
he  is  insolvent  and  a  defaulter,  the  defendant  is  liable  in  the 
penalty  of  the  bond,  to  wit,  |100,  which  must  be  added  to  hia- 
other  liability. 

The  Clerk  of  this  Court  will  reform  the  report  in  accord- 
ance with  this  opinion,  to  wit^  by  deducting  therefxtom  all  the 
pension  and  interest  thereon,  charged  from  June  tst,  1845,  to 
January,  1854,  and  by  adding  to  the  balance  found  due  $100, 
the  penalty  of  the  said  guardian  bond. 

The  judgment  dismissing  the  action  is  reversed,  and  judg- 
ment here  for  the  amount  found  due  in  reforming  the  report. 

Peb  OcmiAH.  Judgment  reversed. 
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In  the  statement  of  the  case  of  Bratten  v,  Allison^  ante 
498,  a  copy  of  the  note  upon  which  the  action  is  fonnded,  was 
by  mistake,  omitted.  The  note  given  in  South  Carolina,  was 
of  the  following  tenor,  to  wit : 

''  $7,000. 

One  day  after  date,  for  value  received,  I  promise  to  pay  to 
S.  E.  Bratti^n,  or  bearer,  Seven  thousand  dollars ;  interest  to  be 
paid  annually,  otherwise  to  become  principal. 

Witness  my  hand  and  seal,  Dec.  8th;  1^54. 
(Signed)"       •  J.  ALLISOX,  [Seal.]" 

The  provision  in  regard  to  interest  fully  explains  the  rule 
laid  down  in  the  opinion  of  the  Court  as  to  its  computation. 


In  the  case  of  the  State  v.  Collins  and  £lalockj  ante  241,  it 
was  omitted  to  state  that  Justice  Rodman  dissented  with  Jus- 
tice Bynum  from  the  opinion  of  a  majority  of  the  Court,  for 
the  reasons  expressed  in  the  printed  opinion  of  the  latter. 


Justice  BrNiTM,  having  been  of  counsel  in  the  following 
cases,  in  the  Courts  below,  did  not  sit  on  the  trial  of  the  same 
in  this  Court : 

SraUon  v.  AUisofij  ante  page  498 

SUnhouse  cfe  McCauley  v.  C.  C.  cfe  A.  R.  H.,  ''  "  642 

A.,  T.  cfe  O.  R.  R.  Co.  v.  Johnston^  '*  «  348 

Brem  v.  Jamieson^  "  "  666 

Carson  i£  Grier  y.  Lineberffer^  "  178 
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Bank  of  Charlotte  s.  Damd^rty, 

Ovennan  v.  OriePj 

Mitchell  V.  Wood^ 

Froneherger  v.  Lewis^ 

Steele  v.  Commissionei^snfRutherforify 

State  V.  Yarborough^ 

Wihon  V.  Abrams^ 

Keener  v.  Finger, 

Commissioners  of  Cataidba  v.  Setzer^ 

Long  V.  tish, 

Wilson  V.  ArentZj 

Redman  v.  Redman^ 

AyT.dh  O.  R.  R.  Co.  v.  Sharpe, 

RJUott  V.  RohardSy 


ante 
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The  fi>Uowir>g  case,  Involving  an  important  Constitntfonal 
question,  heard  and  determined  by  his  Honor,  Judge  Moorey 
at  Chambers  in  Wake  county,  February  23d,  1872,  is  pub- 
lished at  the  request  of  many  of  the  profession,  for  the  pur- 
pow)  of  preserving  so  far  as  possible  the  judicial  decisiood  on 
those  points  of  the  C€>n»titutk>n  of  1568,  which  are  of  general 
pnblic  interest. 

The  faots  are  fully  set  out  in   the  opinion  oi"  Judge  Moo  re- 


Theodore  N.  Ramsav, 
against 
IL  J.  Menninger,  Secretary  of 
&tate,  and  W.  M.  Bruvvn. 


> 


Mandamus^ 


OPINION   OF   THE   COLKT. 


The  plaintiff  alleges  that  on  theI5th  day  of  February,  1872,. 
he  contracted  with  the  State,  through  ^a  joint  committee  of  the 
General  Assembly,  to  do  the  public  printing  of  the  several 
departments  of  the  State  Government  j  that  he  had  txecuted 
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his  bond  binding  himself,  hh  executors  and  administr&torB,  for 
the  perforraanoe  of  the  contract;'  that  he  demanded  of  the  de- 
fendant, Menninger,  as  Secretary  of  State,  certiiied  copies  of 
the  pnblic  laws,  &c.,  as  passed  by  the  General  Assembly  at  its 
recent  session,  in  order  that  he  might  print  the  same,  with 
which  de»aDd  the  Secretary  of  State  refused  to  comply,  al- 
leging that  the  defendant,  W.  M.  Brown,  had  been  duly  ap- 
pointed to  the  office  of  State  Printer,  and  that  be  was  entitled 
to  the  printing  for  the  State  Gov^rncnent^  that  the  said  Men- 
ninger is  about  to  deliver  the  printing  to  said  Brown,  to  the 
anjnry  of  the  plaintiff;  and  that  he  is  readj,  willing  and  able 
to  comply  with  his  contract. 

And  the  plaintiff  demands  judgment:: 

First.  That  a  writ  of  mandamus  issue,  commanding  Meo- 
oinger,  Secretary  of  State,  to  deliver  to  him  certified  copies  x>f 
llie  public  laws,  ^d^c,  to  be  printed. 

Second.  That  in  the  meantime,  an  injunction  issue  restrain- 
ing  the  said  Menninger,  Secretary  ^  State,  from  delivering, 
and  the  said  Brown  trom  receiving  eopies  of  said  laws,  «&c.,  or 
any  part  thereof. 

Tao  defendants  adruit  the  matters  of  fact  as  set  forth  in  the 
complaint,  but  allege  that  Brown  is  an  officer  of  the  State 
Government,  to-wit.  State  Printer,  whese  -duty  it  is  to  print 
said  said  laws,  &c.,  and  that  the  plaintiff*  has  no  rights  in  the 
premises. 

The  facts  being:  admitted,  the  only  ^natters  in  .controversy 
are  questions  of  law. 

All  irregularities  in  the  proceedings  were  waived  and  the 
judgment  ot  the  Court  demanded  on  the  merits  of  the  case. 

The  questions  ipiesen ted  are: 

I.  What  is  the  difference  between  a  contract  or  employment 
and  an  office  2 

II.  Is  the  plaintiff  a  contractor  or  a  public  officer  J 

III.  If  there  be  no  such  officer  as  State  Printer,  did  the 
General  Assembly  have  the  power  to  make  the  contract  as  set 
forth  by  the  plaintiff. 

The  first,  most  important  and  most  difficult  question  is: 
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Wherein  does  an  office  differ  from  a  mere  employment! 
DntieB  are  attached  to  both  relations,  and  these  duties  may  be 
identical,  whether  the  person  perforating  them  is  a  contractor 
or  an  officer. 

In  an  office  there  must  be  continuity  of  duty  &nd  succession 
among  the  incumbents,  both  of  which  characteristics  are  ab- 
sent in  an  employment  or  contract. 

Again,  the  duty  under  an  office  attaches  to  the  office  itself, 
and  is  prescribed  by  the  regulations  of  government  either  in 
the  shape  of  laws  or  by  other  competent  authority,  which  duty 
must  be  performed  by  the  incumbent  for  the  time  being,  inde- 
pendent  of  oontractyhwfl  if  the  office  became  vacant  the  duty 
and  the  office  survive  and  devolve  upon  his  successor ;  while 
under  a  contract  or  employment  the  particular  duty  may  b^ 
the  same  as  under  an  office,  yet  it  does  not  continue  beyond  the 
life  of  the  contractor  unless  the  contract  is  unperformed,  in 
which  event  his  personal  representatives  must  execute  it  as 
in  other  cases  of  contract.  But  the  distinction  is  in  this,  that 
there  u  no  official  successor. 

The  duty  arises  out  of  the  contract  and  ends  with  it;  it 
attaches  to  the  person  making  the  contract;  it  is  not  governed 
by  general  laws  nor  regulations  made  touching  the  employ- 
ment itself  independent  of  the  person  exercising  the  employ- 
ment. 

"  The  duty"  of  an  officer  may  consist  in  the  performance  of 
one  act  or  many  acts  during  bis  term  of  office. 

The  General  Assembly,  at  its  session  of  1870-'71,  abolished 
the  office  of  State  Printer,  and  directed  the  printing  to  be 
done  by  contract. 

In  my  opinion  they  had  the  right  so  to  do.  See  U.  S.  v. 
Manner,  2  Brock  96 ;  U.  S.  v.  Eartwell,  6  Wallace,  385 ; 
University  11^  R.  v.  Holden,  63  N.  C  K. ;  Worthy  v.  Bennett^ 
63  N.  C.  R. ;  Clark  v.  Stanly,  63  N.  (J.  Eeports. 

It  follows  that  the  plaintiff,  Eamsay,  is  a  contractor,  entitled 
to  the  public  printing,  according  to  his  contract,  and  that  the 
defendant,  Brown,  has  no  rfghts  in  the  premises  to  the  public 
printing. 
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^be  weight  of  responsibility  resting  on  mo  to  decide  these 
most  difficult  qnestions,  is  greatly  lessened  by  the  reflection, 
that  the  defendants  can,  on  appeal,  have  my  judgment  re- 
viewed by  the  S^upreme  C!ourt,  now  in  session,  a  tribunal  that 
can  make  that  certain,  which  is  now  uncertain,  and  can  correct 
my  errors,  if  any  I  have  committed.  Before  closing  this 
opinion,  it  is  proper  that  I  should  particularly  notice  one  of 
the  arguments  of  the  plaintiff. 

It  was  contended,  that  the  decision  of  the  Supreme  Court, 
at  this  term,  in  Clark  v.  Stanly  is  not  la/Wy  and  I  was  seriously 
urged  to  disregard  it.    Disregard  of  law  leads  to  anarchy. 

It  is  the  duty  of  all  persons  at  all  times  to  obey  the  laws ; 
but  more  especially  so  of  the  Judges,  whose  sworn  duty  it  is 
to  uphold  and  enforce  them. 

'Insubordination  is  no  more  to  be  tolerated  in  the  judicial 
than  in  the  military  department  of  the  government. 

The  decision  of  Clark  v.  Stanly^  does  not  conflict  with  my 
™y  judgment  in  this  action. 

The  motion  for  the  injunction  is  disallowed  with  costs,  to  be 
taxed  against  the  plaintiff  in  favor  of  Brown,  as  the  Secretary 
of  State  has  the  right  to  deliver  as  many  copies  of  the  laws, 
&c.,  as  he  chooses  to  any  one  who  may  apply  for  them,  and  it 
is  his  duty  to  do  so,  if  his  fees  are  tendered. 

The  motion  for  the  writ  of  mandamus  is  allowed. 

The  plaintiff  will  recover  his  costs  against  the  defendant, 
Menninger. 
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ABATEMSNT. 

1.  A  suit  that  has  abated  by  the  death  of Hhe  priDcipal  in  a  Sheriff  *6  bond, 
cannot  be  revived  against  the  sureties,  when  the  orlg^inal  summons  was 
never  served  on  the  sureties.    JSrwin  v.  Lawrencej  289. 

2.  Under  C.  C.  P.  sec  64,  sub  sees.  8  and  4,  an  action  does  not  abate  by  the 
death  of  the  plaintiff,  unless  so  adjudged  by  the  Court.  That  section 
invests  the  presiding  Judge  with  plenary  powers  in  the  premises,  which 
is  not  the  subject  of  revision  by  this  Court,  unless  there  appears  an  abuse 
of  those  powers.    Boffgarly  v.  (Mverty  688. 

See  Ejbotmsnt,  1. 

ACCEPTANCE. 

Sec  Bills,  Bonds,  &c.,  11, 16. 

ACCOUNT. 

See  Pleadiho,  2,  8. 

ACTIONS  CIVIL. 

1.  A  complaint  seeking  to  charge  the  lessee  of,  the  N.  C.  Railroad  with 
damages,  for  refusing  to  transport  the  complainant,  to  whom  the  lessor 
of  said  road  had  issued  a  free  pass  for  life,  not  alleging  any  obligation 
on  the  part  of  the  lessee,  by  contract  or  otherwise,  to  carry  the  com- 
plainant over  the  road,  free :  Hdd  to  be  bad  on  demurrer,  and  that  the 
Judge  below  was  right  in  dismissing  it.    Turner  v.  Bielunond  db  JhnvUU 

R»   Ji,f  1. 

2.  The  free  pass  given  by  the  lessor,  the  N.  C.  Railroad  Company,  was  only 
a  license,  without  any  consideration  in  law,  which  that  Company  could  re- 
voke at  pleasure,  and  did  revoke  by  leasing  the  road  to  the  defendant. 
Ibid. 

8.  The  North  Carolina  Railroad  Company,  as  well  by  its  charter.  Act  of  1818 
and  1849,  chap.  82,  and  the  supplemental  Acts  thereto,  as  upon  general 
principles,  has  the  power  to  deposit  or  loan  its  surplus  funds,  and  of 
course  may  bring  the  necessary  actions  to  recover  the  sums  loaned.  .V. 
a  B,  -B.  Co.  V.  MiXMref  6. 

4.  When  the  question  of  the  right,  or  title  to  an  office  is  put  in  issue,  man- 
damu»  is  not  the  form  of  action,  the  appropriate  remedy  being  an  action 
in  the  nature  of  a  quo  toarranto  :  nor  will  mandamus  lie,  when  two  per- 
sons claim  the  duty  adversely  to  each  other,  against  a  third  party.   Brotm 
V.  Turner  and  Bbwerton,  93. 

5.  Any  person  having  a  right  to  office,  can,  in  his  own  name,  bring  an  action 

for  the  purpose  of  testing  his  right  against  one  claiming  adversely.   Ibid 
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6.  A  person  who  is  rightfully  entitled  to  an  office,  although  not  in  the  actual 

possession  thereof,  haa  a  property  therein,  and  may  maintain  an  actios, 
for  money  bad  and  received,  against  a  mere  intruder,  who  may  perform 
the  duties  of  such  office  for  a  time  and  receive  the  fees  arising  there- 
from ;  and  such  Intruder  cannot  retain  any  part  of  the  fees  as  a  compen- 
sation for  his  labor.    Sowerton  v.  Tak^  161. 

7.  The  right  of  action  accruing  upon  the  following  instrument :  "  Thia  is  to 
show  that  half  the  hire  of  RandalU hired  to  Larkin  Broolcs  Is  Moeea 
Jones,  December  29th,  1863,'*  did  not  arise  until  a  demand  and  refusal, 
at  which  time  the  statute  of  limitations  began  to  run.  J<me$  v.  Woodt, 
447. 

8.  An  action  for  deceit  in  the  sale  of  a  mule — an  action  ex  ddieto  under  tiie 
old  system— is  not  within  the  jurisdiction  of  a  Justice  of  the  Peace,  as 
provided  in  Art.  IV,  sec.  83,  of  the  Constitution.    BuUinger  v.  Marihall^ 

530. 

^  9.  Action  against  a  Board  of  County  Commissioners  must  be  brought  to  the 
Superior  Court  of  the  county  wherein  those  Commissioners  reside.  Cbii»- 
misdoners  of  Henderson  v.  Commieeioncrs  qf  Sutf^erford,  667.. 

See  Contract,  7,  8. 

ACTION,  CRIMINAL 

See  Indictment,  2,  8,  5. 

ACTION  EX  DELICTO. 

See  Action  Civil,  8. 

t 

ADVANCEMENT. 
See  Descents,  2. 

ADMINISTRATOR  DE  BONIS  NON. 

See  Executors  and  Administrators,  8,  4. 
See  Sale  of  Land  for  Assets,  2. 

AGENT. 

See  Evidence,  2, 11, 12. 
Ex'rs,  <&c. 

AGREEMENT. 

1.  If  a  plaintiff  has,  by  his  promise  to  compromise  and  take  less  than  the 
whole  of  his  demand,  Induced  any  other  creditor  to  accept  a  composition 
and  discharge  the  defendant  from  further  liability,  he  cannot  afterwattla 
enforce  his  claim,  since  it  would  be  a  fraud  upon  that  creditor.  Mayet  t. 
DavidsoHf  573. 

3.  An  sgreement  to  accept  a  less  sum,  does  not  bar  a  demand  for  a  greater, 
when  there  is  no  other  consideration.    Jbid, 

8.  In  1861,  A,  the  hehvat-law  of  B,  administered  on  his  estate ;  in  1862,  leas 
than  two  years.  A,  as  heir-at-law,  agrees  to  sell  certain  lands  belonging 
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to  the  estate  of  B,  to  0,  receiving  at  the  time  the  fall  value  for  it,  bat 
execated  no  deed  for  said  land  until  the  year  186i.  In  an  action  to  sell 
this  land  for  assete  to  pay  B*8  debts :  li  was  Tidd^  that  although  the  agree- 
ment to  sell  in  1862,  might  have  been  defeated  by  B's  creditors)  the  deed 
to  C  from  A  in  1864  for  the  same  land  was  valid.  Donoho  v.  FatUrsony 
649. 

4.  Reldf  furiheTf  that  the  Act  restraining  the  heir  from  selling  the  land  of 
his  ancestor  within  two' years,  Rev.  Code,  chap.  46,  sec.  61,  is  not  a 
statute  of  limitation,  which  was  suspended  by  the  act  of  1861,  chap.  4 ; 
nor  is  it  affected  by  the  act  of  1868,  chap.  48,  which  provides  that  in 
computations  of  time  for  the  purpose  of  applying  any  statute,  limiting 
any  action  or  suit,  or  any  right  or  rights,  or  for  the  purpose  of  raising  a 
presumption,  &c.,  the  time  elapsed  since  the  20th  day  of  May,  which 
was  in  the  year  1861,  or  which  may  elapse  until  the  end  of  the  war,  shall 
be  excluded  from  the  computation.    Ibid. 

See  Payment,  1. 

AMENDMENT.; 

See  Pleadimg,  4,  5 ; 
"   Praotiob,  22 ; 
"   Pbaoticb  Cbim.,  4. 

APPEAL. 

In  an  appeal  to  this  Court,  it  is  the  duty  of  the  appellant  to  cause  to  be  pre- 
pared a  condsed  statement  of  the  case,  embodying  the  instructions  of 
the  Judge  as  signed  by  him,  if  there  be  any  exceptions  thereto,  and  the 
requests  of  the  counsel  for  instructions.  If  there  be  any  exception  on 
account  of  the  granting  or  withholding  thereof,  and  stating  separately 
in  articles  numbered,  the  errors  alleged.  The  appellant  cannot  except 
to  the  charge  of  the  Judge  on  the  trial  below  for  the  first  time  in  this 
Court.    Sampaon  v.  N',  C,  SaUroad  Oo,,  404. 

See  Claim  akd  Dblivebt  of  Personal  Propxbtt,  2 ; 

New  Trial,  5 ; 

Probate  Court,  2. 

ARBITRATION  AND  AWARD. 

1.  An  agreement  that  an  award  shall  be  a  rule  of  Court  is  merely  an  agree- 
ment to  confess  judgment  according  to  the  award  when  it  shall  be 
made.  If  the  parties  referring  their  matters  in  controversy  have  no  suit 
In  Court,  the  Court  will  not  compel  a  performance  of  their  agreement  by 
attachment,  as  it  wil^  if  the  subject  matter  has  been  brought  in  Court  or 
otherwise.    Ltuk  v.  dayUm^  184. 

2.  The  [effect  of  a  reference  to  arbitrators  is  very  different  from  that  of  |^^ 
reference  under  the  Code.  Arbitrators  may  choose  an  umpire ;  they  are 
not  bound  to  find  the  facta  separately  from  their  conclusions  of  law ;  and 

their  award  may  be  general,  thus  '*that  plaintiff  recover  $ and 

costs."    lUd. 
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ARREST  OF  JUDGMENT. 
See  Pbaotiob  Cbim.,  1 ; 

ASSAULT  AND  BATTERY.* 

See  JuBjLiOBS  of  the  Pbaob,  8. 

ASSIGNEES. 

See  Bills,  Bonds,  Ac,  5,  6; 
"  Contract,  4,  6 ; 
"  Bond  to  make  title,  1 ; 
"  Easements,  4. 

ATTACHMENT. 

Where  jadgment  has  been  obtained  in  an  attachment  against  a  company  npon 
a  frandolent  demand,  sued  by  a  wrong  name,  and  having  no  notice  of  the 
action,  such  Jadgment  should  be  set  aside  and  the  company  allowed  to 
plead,  although  the  same  was  known  by  one  name  as  well  as  another. 
Deep  Mver  Copper  Co,  v.  Martin,  800. 

See  Arbitbation  and  Awabd,  1. 
"  SuFBEMB  Court,  2. 

BANKS. 

See  Contract,  4. 

BASTARDS. 

See  Wills,  4. 

BILLS,  BONDS  AND  PROMISSORY  NOTES. 

1.  The  value  of  a  promissory  note,  dated  March,  1868,  payable  on  de- 
mand, is  the  sum  due  upon  applying  the  legislative  scale  at  the  time  the 
note  was  made,  and  not  when  payment  was  demanded.  Stokes,  (^Voojr,) 
V.  CoujleSy  124. 

2.  If  a  statute  declares  a  security  void.  It  is  void  in  whosesoever  hands  it 
may  come.  If,  however,  a  negotiable  security  be  founded  on  an  illegal 
consideration,  (and  it  is  immaterial  whether  it  be  illegal  at  common  law 
or  by  statute,)  and  no  statute  says  it  shall  be  void,  the  security  is  good  tu 
the  hands  of  an  innocent  holder,  or  of  one  claiming  through  such  holder. 
OUnn  V.  Farmtr^i  Bank  <f  N.  C 

8.  Bonds  issued  and  signed  by  the  last  Chairman  of  the  County  Court,  after 
the  adoption  of  the  present  Constitution  abolishing  that  Conrt,  in  pay- 
ment of  the  county's  subscription  to  the  capital  stock  of  a  railroad  com- 
pany made  by  a  former  Chairman  according  to  law,  which  bonds  were 
countersigned  by  the  Clerk  of  that  Court  and  sealed  with  the  county 
seal,  and  accepted  by  the  President  of  the  road  in  payment  of  the 
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county  subscription,  are  proper  subjects  of  ratification,  and  when  such 
bonds  are  ratified,  they  are  valid.    Alexander  v.    ConimiseUmers  qf  Mc- 

Dowdl,209. 

4.  When  it  is  omitted  in  the  Act  authorizing  a  'county  to  issue  bonds  to  pay 
its  subscription  to  a  railroad — ^by  whom  the  bonds  are  to  be  signed  and 
issued — a  succeeding  Legislature  has  the  power  to  amend  the  Act  in  this 
particular,  nunc  pro  iwic,  and  thus  render  valid  the  action  of  those  who 
issued  the  bonds  without  express  authority.    Ibid, 

5..  The  assignee  of  non-negotiable  or  dishonored  notes,  (such  as  bank  bills 
protested  for  non-paymeint,)  takes  them  subject  to  all  equities  against  his 
assignor,  whether  he  knows  of  them  or  not.  Burrotighs  <fc  S^ngs  v. 
Bdnkof  C7i(n'lo(tc,  28S. 

6.  A  makes  his  note  to  B  on  the  7th  of  June,  1857,  and  on  the  12th  of  Au- 
gust, 1S60,  C  endorses  on  the  back,  **Fay  the  within  to  D,'^  signing  his 
TiA!ne :  Ifeldy  that  C  was  not  liable  either  as  an  endorser  or  guarantor, 
and  that  his  indorsement  merely  passed  the  property  in  the  note  to  D. 
Craitford  v.  Lytle,  885. 

7.  Bonds  giS'en  for  the  loan  of  money  to  A  B,  to  be  used  in  purchasing  a 
forge,  at  which  iron  was  to  be  made  for  the  Confederate  government,  of 
which  fact  A  B  was  duly  informed,  cannot  be  recovered.  Logan  v. 
Piumtnerj  388. 

b.  The  principle  established  in  such  cases  is,  that  whenever  a  dollar  has 
been  expended  to  destroy  the  life  of  the  Republic,  it  shall  never  return 
to  the  pocket  of  the  owner.    Ibid. 

Q.  A  sues  B  on  a  note,  which  he  swears  he  obtained  from  C  under  the  fol- 
lowing circumstances  ;  C  hands  the  note  to  A,  telling  him  to  collect  it 
if  i>o3sible,  and  from  the  proceeds  pay  himself  $800,  being  the  amount 
of  a  note  held  by  A  against  C,  and  pay  over  the  balance  to  him,  C ; 
Ifehf,  that  the  charge  of  his  Honor  below,  that  if  they  believed  the  above 
statement  of  A,  the  plaintiff,  he  had  such  an  Interest  in  the  note  as  en- 
titled him  to  recover,  was  right,  and  the  defendant  was  not  entitled  to  a 
new  trial.     H7/?ry  v.  Gatling,  410. 

10.  } kid  further^  that  the  charge  of  his  Honor,  on  the  issue  as  to  whether  the 
not^t  had  been  paid,  that  if  they  believed  the  defendant,  they  should  find 
the  note  paid ;  but  if  tliey  believed  the  plahitifl,  they  should  find  the 
note  had  not  been  paid,  was  unsatisfactory  and  improper,  on  account  of 
which  the  defendant  is  entitled  to  a  new  trial.    Ibid, 

1  i.  When  a  defendant  offers  to  pay  a  draft  within  fifteen  days,  presented  to 
him  by  an  agent,  who  communicates  the  offer  to  the  holder  of  the  draft, 
and  is  instructed  by  him  to  grant  the  indulgence,  which  instruction  is 
told  the  defendant :  Hddy  that  the  offer  was  a  continuing  one,  and  that 
his  conditional  acceptance  bound  the  defendant  as  if  it  had  been  done 
when  first  presented.     WylUy  Hoddie  db  Atnea  v.  Brjfce,  43d. 

VI.  Mere  inadequacy  of  consideration,  without  fraud  or  imposition,  is  no  de- 
fence to  a  suit  on  a  bond ;  nor  is  it  an  objection^  even  when  equity  is  in- 
voked to  enforce  specific  performance  ;  and  much  less  is  it  an  objection 
when  it  is  invoked  to  relieve  against  a  contract.     Window  v.  Wood,  480. 
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18.  Where  A  sold  a  mule  to  B,  which  had  a  latent  diseaae,  of  which  it  died 
within  a  week  after  sale  without  rendering  any  service  of  valne  :  Hdd^ 
in  a  suit  agaiDst  B,  on  the  bond  given  for  the  mule,  that  the  failure  of 
consideration  was  no  defence,  and  that  A  was  entitled  to  recover.    IkidL 

14.  The  value  of  a  note,  payable  on  the  1st  day  of  January,  I860,  in  Confed- 
erate money,  given  for  the  hire  of  slaves  for  the  year  1865,  is  the  value 
of  such  hire  for  the  term  of  hiring,  although  the  slaves  were  emandl' 
pated  during  the  time.  Such  contract  bears  interest  from  the  1st  day  of 
January,  1806.    Jknod  v.  N.  C,  B.  JL  Co,,  466. 

15.  A  bond  signed  by  the  defendant  before  the  name  of  the  obligee  or  the 
amount  thereof  is  inserted,  is  not  the  deed  of  the  defendant,  and  cannot 
be  recovered,  although  several  payments  have  been  made  thereon.  Bar- 
den  V.  Smttherlandf  528. 

16.  The  makers  of  a  promissory  note,  being  indebted  to  A,  made  it  payable 
and  delivered  it  to  B  and  C,  administrators,  for  the  purpose  that  the 
amount  of  the  note  might  be  credited  on  a  claim  due  their  intestate  from 
A :  Hddf ,  that  the  acceptance  of  the  note  by  B  and  C,  although  they 
refused  to  credit  A  with  the  amount  enured  to  his,  A^s  benefit,  and  that 
he  had  a  right  to  hold  the  makers  responsible  for  the  amount.  OvermoH 
V.  Orier,  608. 

17.  A  bond  payable  ''with  interest  from  date,  the  interest  to  be  paid  an- 
nually," is  due  and  payable  from  date,  and  does  not  require  a  Remand 
upon  the  obligors  for  payment  before  suit  is  brought.  Knight  v.  JSrtmedK 
709. 

18.  A  bond  for  the  payment  of  money  executed  in  May,  1860,  by  the  principal 
and  his  sureties,  is  by  the  16th  section  of  the  C.  C.  P.  exempted  from  the 
operation  of  the  statute  of  limitations,  as  contained  in  the  sections  31 
and  84  of  the  C.  C.  P.    Ibid. 

10.  Where  a  bond  is  made  payable  "  with  interest  from  date,  the  interest  to 
be  paid  annually,"  the  interest  becoming  due  at  the  end  of  each  jrear  is 
not  barred  by  any  statute  of  limitation  that  does  not  bar  a  suit  on  the 
bonditaelt    Ibid. 

See  Coykvakt; 

"     SURBTT,  1,  2 ; 

*'    Tehpbb,  1, 2; 

BOm). 

See  Abatsmxht,  1. 

BOND  TO  3tfAKS  TITLE. 

1.  A  penal  bond,  conditioned  to  make  title  to  land  when  the  purchase 
money  it  paid,  may  be  assigned,  and  an  action  for  damages  for  the  noA* 
performanoe  of  the  condition,  brought  by  the  real  party  in  interest* 
mey  y.  JUfy,  808. 


INDEX.  751 


^    In  Buch  rait,  a  note  given  to  one  of  the  parties  to  induce  her  to  perfect 
the  title  by  sabmittinff  to  a  private  examination,  is  not  a  set-oft  or  coun- 
•ter-claim.    Ibid, 

See  Contract,  3 ; 

"  Exo'rs  ahd  adm'rs,  5, 

BOUNDARY. 

See  Jui>0B*8  Chabob,  8. 

CASE  FOR  SUPREME  COURT. 
See  Appeal  ; 
"    Pbaotioe,  19 ; 
"    Probate  Courts,  3. 

CAVEAT  EMPTOR. 

See  Contract,  10, 11. 

CERTIORARI. 

See  Practice  Crv.,  8. 

CBALLENGE. 

See  Practice  CRDdU  5,  7. 


C  BEATING  BY  FALSE  TOKENS. 
See  Indictmbbt,  4. 

CITIES  AND  TOWNS. 

1.  The  Act  of  1791,  chap.  81,  sec  1,  empowering  the  Commissioners  .of  the 
City  of  Newborn  to  levy  taxes,  among  other  specific  purposes,  '*  for  snch 
other  good  purposes  as  the  said  Commissioners  may  judge  necessary,*' 
and  the  Act  of  the  special  session  of  1866,  chap.  4,  sec.  8,  empowering 
the  Mayor  and  Council  of  said  City  **  by  all  the  needful  ordinances,  rules 
and  regulations,  to  secure  order,  health  and  quiet  within  the  same,  and 
for  one  mUe  around,"  confer  on  the  municipal  authorities  suiflcient 
power  to  repair  and  buOd  guard  houses  or  jails.  McUn  v.  OUy  <tf  New- 
Item,  12, 

2.  The  Board  of  CommissionerB  of  the  town  of  Newbem,  under  the  act  of 
their  incorporation,  and  the  acts  amendatory  thereof,  have  the  power  to 
build  and  repair  a  maiket  house.    Smith  v.  CUy  <tfNmi^em,  74. 

8.  Where  a  debt  against  a  munieipal  corporatioiftiaa  been  reduced  to  judg- 
ment in  a  Court  of  competent  jurisdiction,  a  peremptory  mmndamu$  may 
be  properly  aaked  f Qr»  altbough  suoh  judgment  is  dormant.    WM  r. 
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4.  The  Commissioners  of  a  town,  authoriced  to  aabsciibe  to  the  c^ttal 
stock  of  a  corporation,  upon  its  being  so  voted  by  a  "  majority  of  the 
Toters  of  said  town  qualified  to  vote  for  Commissioners,"  are  Justified 
in  subscribing  the  amount  voted,  if  a  majority  of  the  votes  cast  at  the 
election,  held*  for  that  purpose  be  in  favor  of  such  subscription,  althou^ 
a  majority  of  oO  the  voters  of  the  town  did  not  vote.  Meiger  v.  Tbim  qf 
Beattforty  819. 

5.  Although  there  is  no  clause  in  the  Constitution  of  North  Carolina  which 
expressly  prohibits  private  property  from  being  taken  for  public  use 
without  compensation ,  and.  although  the  clause  to  that  eifect  in  the 
Constitution  of  the  United  States,  applies  only  to  acts  by  the  United 
States,  and  not  to  the  governments  of  the  States,  yet  the  principle  is  so 
ground  in  natural  equity,  that  it  has  never  been  denied  to  be  a  part  of 
the  law  of  North  Carolina.  State  v.  Newom^  5  Ired.  50 ;  DavU  v.  The  R. 
d-  G.  BaQroad  Cb.,  3  Dev.  and  BatUe,  45t  ;  SUOe  v.  Qlenuy  7  Jones,  8S1 ; 
Cornelius  v.  Olenn,  lb.  5*2.    Johnton  v.  Jiankifif  550. 

0.  The  Act  of  '868,  Private  Acts,  chap.  47,  authorizing  the  Commissioners 
of  the  town  of  Asheville  to  extend  the  streets,  Ac,,  Is  not  unconstito- 
tional  because  of  the  manner  therein  prescribed,  providing  compensation 
to  the  owners  of  the  land  taken  or  injured  by  extending  such  streets. 
Ibid, 

7.  A  plaintiff,  whose  land  has  been  taken  by  the  Commissioner  of  a  town 
for  public  use,  waives  all  irregularities  in  the  proceedings  condemning 

^  such  land,  when  he  appeals  from  the  assessment  of  damages  by  the  pei^ 

sous  appointed  to  assess  them.   Ibid. 

8.  Such  appeal  from  the  assessment  of  damages,  carries  up  no  other  ques- 
tion than  the  amount  of  the  compensation  which  the  plaintiff  may  be  en. 
titled  to ;  and  the  Commissioners  are  not  guilty  of  a  trespass  in  proceed- 
ing with  their  improvements  pending  the  appeal.   Ibid, 

VLMU  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

1.  In  action  for  the  possession  of  personal  property,  {under  sec.  17t^  C.  C. 
P.,  a  third  party  claiming  such  property,  looses  his  right  to  be  made  a 
a  party  to  the  suit,  after  a  lapse  of  three  years  from  the  filing  his  affi- 
davit and  his  motion  to  allow  him  to  interplead.  ClemmonM  v.  Ean^aUm, 
984. 

2.  Whether  such  claimant  can  appeal  from  an  order  of  the  presiding  Judge, 
refusing  his  application  to  be  made  a  party— ^i«re.    Ibid, 

See  Dabcagbs,  4. 

CLERKS  AND  MASTERS. 

In  August,  1862,  Confederate  notes  constituted  the  currency  of  the  country. 
And  a  Clerk  and  lillMter,  acting  under  an  order  of  the  Court  to  collect, 
is  protected  in  receiving  such  money  in  payment  of  notes  given  tor  the 
purchase  of  land ;  and  although  he  had  no  authority  to  invest  the  money 
and  would  have  been  liable  for  any  loss  arising  from  such  invettment, 
still,  having  hivested  the  same  in  good  faith  in  Confederate  bonds,,  equally 
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as  good  as  the  currency  itself,  he  cannot  be  held  responsible  for  thelr 
loss,  occurring  by  the  results  of  the  war.    Mabty  v.  Engdhai%  377. 

See  Official  Bqvdb. 

CLERK  SUPERIOR  COURT. 
See  £xEO*BS  and  Adm'rs,  10. 
**  WiTjnsssBS,  1. 

COMMISSIONER. 

See  Pbaotiob  Cit.,  12. 

COMMISSIONS. 
See  Shbbiff,  1. 

COMPLAINT. 

See  Injukction,  1. 

CONFEDERATE  BONDS,  MONET,  Ac. 
See  Bnxs,  Bovds,  ^.,  14 ; 
"  CiJax  AND  Mabtbb  ; 
"  BXBG*B8  AHB  Adm'bs,  2^  6 ; 
**  GUABDIAW  AlTD  Wabd,  1,  5, 5  ; 
"  Tbndbb,  1,  2,  8,  4. 

CONFESSIONS. 
See  BviDSKCB,  9. 

CONSIDERATION. 

(IiiLBGAL)  See  Bills,  Bonds,  ^.,  2 ; 
(l!«ADSQUATB,)  See  Bills,  Bohdb.  ^,  12 ; 
(Failubb  of)  Bills,  Bowds,  &o.,  18 ; 
See  CoiiTBAOT,  9. 

CONTRACT. 

1.  A  and  B  in  January,  1872,  entered  into  a  verbal  agreement,  that  B  should 
culUyate  A^s  farm  that  year,  A  furnishing  the  teams  and  B  labor ;  A  was 
also  to  adyance  money  during  the  year  to  pay  the  laborers,  which  ad- 
vances were  to  be  a  lien  on  B*s  share  of  the  crop,  and  when  the  crop  was 
gathered,  A  was  to  have  two-thirds  thereof  and  B  one-third.  In  Septem- 
ber, B  assigned  to  0,  the  plaintiff,  his  interest  in  the  crop,  to  secure  a 
debt,  and  during  the  same  month  died ;  A  administered  on  B*s  estate, 
and  filed  a  lien  on  his  part  of  the  crop  to  secure  the  amounts  he  had  ad- 
vanced for  labor,  and  for  gathering  the  crop  after  B*s  death :  Hdd^  that 

48 
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Ay  the  defendant,  was  entitled  to  be  paid  the  money  advanced  for  hons- 
ing  the  crop ;  and  that  for  the  amount  paid  to  the  laborers,  he  was  sab- 
rogated  to  thehr  right  of  an  Incohate  lien  on  tbc  crop  In  preference  to  the 
claim  of  the  plaintiff.— JtfcCby  t.  Wood,  121. 

a.  A  sells  a  tract  of  land  to  B,  retaining  the  title  until  the  purchase  monej  ii 
Is  paid.  B  makes  a  payment  on  the  debt  due  A,  and  then  sells  his  inter- 
est to  C  ;  A  and  B  agree  to  obtain  from  the  proper  Court  a  decree  of  sale, 
which  Is  made,  the  land  sold  and  is  purchased  by  C,  (the  title  still  being 
retained  until  the  purchase  money  is  paid)  who  gives  his  bonds  to  A  and 
B  for  their  respective  shares.  C  being  unable  to  pay  his  bonds,  A  brings 
this  action  against  the  other  parties,  asking  for  a  sale  of  the  land,  and  the 
proper  distribution  of  the  purchai^c  money ;  the  land  is  soM  and  A  be- 
comes  the  purchaser,  B  claiming  a  prorata  share  of  the  proceeds  of  sale : 
Held,  that  B  until  he  paid  the  debt  to  A  for  the  first  purchase,  was  enti- 
tled to  no  part  of  the  proceeds  of  sale ;  and  further,  that  if  the  land  sold 
for  more  then  B  owed  A,  B  was  entitled  to  the  surplus  and  the  surrender 
of  his  note  ;  if  it  sold  for  less,  B*s  note  must  be  credited  with  the  amount 
it  did  seU  tor.SUiott  v.  M>iJ)arcU,  181. 

3.  When  a  bargain  is  maJe  for  the  purchase  of  goods,  and  nothing  is  said 

about  payment  or  delivery,  the  property  passes  immediately,  so  as  to  cast 
ou  the  purchaser  all  future  risk,  if  nothing  remains  to  be  done  to  the 
goods,  although  such  purchaser  cannot  take  them  away  without  payini: 
the  price. 
Thertfore,  a  levy  of  an  execution  on  a  horse  which  had  been  sold  but  not 
delivered,  as  the  property  of  the  purchaser  of  such  horse,  was  valid.— 
JmJdnt  V.  Jarrett,  255. 

4.  Ib  a  suit  between  two  banks  for  the  recovery  of  $10,831,  it  is  agreed  by  the 

debtor  bank  to  pay  one-half  of  said  debt  and  interest  in  cash,  and  to  sat- 
isfy, pay  and  discharge  the  balance  by  paying  over  to  the  other  SO  per 
cent,  of  its  assets  as  they  are  collected,  and  as  may  be  sufficient  therefor, 
the  creditor  bank  agreeing  to  accept  such  payment  and  agreement  as  to 
.the  remainder,  in  *'  full  satisfaction,  payment  and  discharge  of  the  sidt 
.-and  of  all  matters  controverted  therein  or  appurtenant  :**  BM,  that  this 
agreement  was  in  effect  an  assignment  of  one-half  the  assets  of  the  debtor 
•bank,  as  a  security  for  its  remaining  indebtedness. — Ih^  v.  Jlerehants 
Bank  ofNewbem^  eL  oZ.,  309. 

5.  Hdd further,  That  sach  assignment  not  being  registered,  was  void  against 

a  creditor  of  the  bank  making  the  assignment ;  and  that  tiie  creditor 
acquired  a  lien  on  the  choses  in  action  assigned,  as  soon  as  the  Court 
below  condemns  them  to  his  use. — Ibid, 

6.  In  an  action  to  recover  the  stipulated  price  of  certain  castings,  the  defen- 

dant can  show  that  the  castings  were  not  such  as  he  contracted  for,  and 
were  not  suited  to  the  purposes  for  which  they  were  designed ;  and  the 
juiy,  in  their  verdict,  can  allow  the  defendant  the  difference  of  value  be- 
tween the  castings  delivered  and  those  contracted  for.— ifoieie  v.  BeOj  5S9. 

1,  In  such  case  the  d^endant,  by  receiving  the  oastings,  so  that  he  cannot 
return  them,  does  not  abandon  his  right  either  to  .sue  for  a  breach  of  con- 
tract, or  to  insist,  in  his  defence,  on  a  reduction  of  the  price  agreed  to  be 
paid.— /Mtf. 
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^  Any  third  person,  who  without  lawful  justification,  indwces  a  party  who, 
for  a  consideration,  has  contracted  to  render  personal  service  to  another, 
to  quit  such  service  and  refuse  to  perform  his  part  of  the  agreement,  is 
liable  to  the  party  injured  In  damages. — Hdskins  v.  Roy^r^  601. 

9.  That  the  consideration  of  a  contract  is  too  smiU,  or  its  terms  unreasonable, 

will  not  justify  a  Court,  for  the  benefit  of  a  third  person  not  a  party  there- 
to, in  setting  such  contract  aside ;  nor  is  the  fact  that  one  of  the  contract- 
ing parties  is  appointed  to  decide  as  to  the  performance  or  non-perform- 
ance of  certain  conditions,  a  sufficient  cause  for  annulling  and  setting 
aside  the  same. — IVid, 

CONTRACTS. 

10.  In  contracts  for  the  sale  of  land,  it  is  the  duty  of  the  purchaser  to  guard 
himself  against  defect  of  title,  quantity,  incumbrance  and  the  like ;  if 
he  falls  to  do  so  it  is  his  own  folly,  for  the  law  wHl  not  afford  him  a 
remedy  for  the  consequence  of  "his  own  negligence.  Etheridge  v.  Ver- 
noi/y  713. 

11.  If,  however,  representations  are  made  by  the  bargainor,  which  may  be 
reasonably  relied  upon  by  the  purchaser,  and  they  constitute  a  material 
inducement  to  the  contract,  and  are  false  within  the  knowledge  of  the 
party  making  them,  and  they  cause  damage  and  loss  to  the  party  relying 
on  them,  and  he  has  acted  with  ordinary  prudence  in  the  matter,  he  is 
entitlecf  to  relief.    Ibid. 

"See  Actions  Cit.,  1, 

COUNSEL. 

See  Pbaotice  Crim.,  8 ; 

^*  Witnesses,  2,  8.  . 

COUNTER  CLAIM. 

A  claim  for  services  alleged  to  be  illegal,  when  onoe  adjusted  and^tUowed  by 
the  parties  in  a  settlement,  cannot  be  set  aside  for  its  alleged  illegality, 
when  presented  by  defendant  as  a  set-off  to  the  demand  «f  the  pteintiff^s 
assignee.    Lutk  v.  BxUoii^  70L 
See  BoNi>  to  make  title,  2. 

COUNTIES. 

Where  a  pltdntlfi?  holds  a  deht  against  a  county,  comtracted  since  the  adop- 
tion of  the  Constitution,  for  the  ordinary  and  necessary  expenses  of  the 
count}',  and  where  the  county  has  the  means  to  pay  the  debt,  such  plain- 
tiff  is  entitled  to  a  peremptory  mandcamu^  and  it  was  error  in  the  Couit 
below  to  refuse  it,     Uzde  y.  Oommimhnenqf  FhmkUn  ,504. 

(Subscription  by)  See  Bills,  Bonds,  ^tc.>  6,  i. 

COUNTY  COURT. 

■See  Bills,  Bonds,  dbo.,  8 ; 
**  Co.  Commissionsbs,  1. 
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COUNTY  COMMISSIONERS. 

1.  When  a  matter  is  voluntarily  settled  bj  the  act  of  tbe  partes,  in  the  ab- 
sence  of  fraud  or  mistake,  it  must  be  deemed  settled  forever. 
Ther^cref  Where  the  County  Court  of  a  county,  in  the  year  1862,  appointed 
an  agent  to  borrow  money  and  purchase  salt  for  the  families  of  soldiers 
then  in  the  Confederate  army,  and  in  1867  ordered  the  agent  to  pay  ta 
the  person  from  whom  the  money  was  borrowed  a  certain  sum,  which 
was  done,  the  Board  of  Commissioners  of  such  a  county  cannot  recorer 
back  the  money  so  paid  by  the  agent.  Commissionen  qf  Catawba  y. 
Setter,  4S». 

S.  In  an  action  against  tbe  Board  of  Commissioners  of  one  county,  IntMight  to 
the  Superior  Court  of  an  adjoining  county,  objection  to  the  venue  must 
be  taken  in  that  Court ;  otherwise  the  objection  will  be  considered  a» 
waived.    Edwardt  v,  Chmmisskmen  iff  WUkes,  571. 

3.  A  creditor  of  a  county  cannot  be  compelled  either  by  the  Legislature  or 
by  the  Board  of  Commissioners  to  **  bond  "  his  debt  and  wait  five  years 
for  its  ultimate  satisfaction ;  such  creditor  is  entitled  to  a  peremptory 
mandamus,    JJjid, 

4.  When  a  few  of  a  class  are  permitted  to  sue  for  a  whole  dass,  and  es- 
pecially when  permitted  to  sue  for  the  puUic,  they  will  not  be  allowed 
technical  advantages  which  involve  a  breach  of  faith.  Street  v.  Oomntis- 
eianere  of  Craven,  644. 

5.  Thertfare,  it  is  no  good  defence  to  a  suit  on  tbe  bonds  issued  to  pay  for 
stock  subscribed  for  by  a  county  in  a  certain  railroad,  that  the  agent  an- 
thoriJEed  to  make  such  subscription,  instead  of  subscribing  for  the  stock 
himself,  purchased  the  same  from  a  third  person.    Ibid. 

6.  Nor  is  it  a  valid  defence  that  the  county  issued  its  own  bonds  to  i>ay  such 
subscription  instead  of  negotiating  a  loan,  as  empowed  to  do  by  the  Act. 
Ibid, 

7.  When  by  the  Act  anthori^ng  a  county  to  subscribe  for  stock  in  a  rail- 
road, it  is  provMed  that  such  county  may  '*  levy  such  taxes  annually  as 
may  be  sufficient  to  pay  the  amount  of  such  loan  and  interest  thereon,^' 
the  Board  of  Commissioners  of  the  county  have  the  power  to  lay  a  tax 
of  $2  on  every  $100  of  property.    Ibid, 

8.  Equity  will  enjoin  bo  one  to  make  an  iniquitous  defence :  Thertforcj  a 
Board  of  County  Commissioners  are  not  compelled  to  plead  the  statute 
of  limitations,  even  when  such  plea  would  be  a  valid  defence.    Ibid^ 

See  AoTiOHg'  Civ.,  9 ; 

"   Taxbb,  9,  3. 

COURTS  OF  EQUITY. 

See  JuBiSDicTiON,  1 : 
"   Pbacticb,  18. 

COVENANT. 

A  enters  into  a  covenant  t&  purchase  of  B  certain  lands,  at  the  price  of 
$2,500,  to  be  paid  by  the  surrender  to  B  of  a  note  held  by  A  against  him 
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for  $1,700,  payable  in  specie  or  fto  eqalvalent,  and  A  promising  to  pay  (or 
secure)  the  balance  of  the  purchase  money  for  the  land  to  C :  Beldf  that 
A  was  not  entitled  to  any  premium  on  the  note  for  $1,700  agreed  to  be 
surrendered,  as  by  the  agreement  to  surrender,  the  value  of  that  note  as 
well  as  the  price  of  the  land  was  determined  bj  the  parties.— V<crraft  y. 

See  Eassmbut,  8. 
CREDITORa 

See  AOBEEMENT,  Z, 

CREDITOR'S  BILL. 

See  SzxcuTOBS  aud  ADMnriST&i.T0B8y  15, 16. 

CROP. 

See  0OXTB1.0T,  1. 

DAMAGE& 

1.  In  a  suit  for  damages,  for  an  injury  to  plaintilTs  land  by  ponding  water 
upon  it,  the  defence  relied  on  being  an  easement  by  prescription  to  pond 
water  back  by  the  erection  of  a  new  dam  in  place  of  an  old  one,  and  the 
plaintiff  replying  to  such  defence,  that  the  new  dam  was  higher  and 
tighter  than  the  old  one,  and  that  thus  the  easement  was  exceeded :  Bdd^ 
that  the  issue  submitted  to  the  juiy  as  to  the  height  of  the  new  dam,  and 
as  to  whether  from  such  height  over  the  height  of  the  old  dam  the  plain- 
tiff was  endanmged,  are  not  sufficiently  responsive  to  the  allegation  and 
denial  in  complaint  and  answer,  and  that  the  jury  should  find,  whether 
or  not  the  defendant  has  exceeded  his  easement,  and  ponded  water  back 
further  than  he  had  a  right  to  do  by  prescriptioii.^Jtnkifu  v.  Conley,  S68. 

t2.  Plaintiif  going  to  defendant's  warehouse  after  goods,  stops  his  wagon  on 
a  track  nearest  the  platform,  and  next  to  the  main  track,  over  which  the 
man  train  passes,  so  near  thereto  as  to  be  in  the  way  of  the  engine :  ffeld^ 
in  a  suit  to  recover  damages  for  the  destruction  of  his  w^gon  by  the 
engine,  that  his  loss  is  the  result  of  his  own  negUgence,  and  that  he  had 
no  right  to  recover. — Murphy  v.  WUmington  and  Wtidon  JtaUroad  Cbm~ 
panyf4S7. 

Z.  The  value  of  property  taken  under  process,  should  be  assessed  at  the  time 
of  trial,  as  the  taker  should  have  the  option  of  returning  the  property  sa 
taken,  or  of  paying  its  assessed  value.  If  the  price  of  the  property 
taken  has  fallen  in  the  time,  the  Juty  should  include  the  difference  tu 
their  assessment  of  damages  for  the  detention.— JBioyZiton  Aturance  Oo,  y« 
i>avi8,485. 

fiee  Cities  and  Towns,  78. 

"    COWTEAOT,  6. 

-"   OmoBBS,  1,  2. 
^  Pbaotici  Civil,  2L 
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DECEIT. 

See  AcTiOMs,  Civil,  8. 

DECLARATIONS. 

See  Etidehcb,  2,  5, 10, 14* 

DEEDS. 

1.  To  take  tlie  acknowledgment  and  private  examination  ol  a,  feme  covert  to  a 

deed  conveying  her  land  is  a  judicial  act,  and  wfien  duly  taken,  the  deed 
80  acknowledged  is  an  assurance  of  record,  like  tkjlne  in  England.— Aiaci 
V.  Carpenter^  502. 

2.  An  acknowledgment  and  private  examination  taken  by  the  Provost  Mar- 

shal  of  the  city  of  Newbern,  while  that  place  was  in  possession  of  the 
Ux^ted  States  Biilitary  authorities,  in  the  absence  of  fraud  and  the  like,  it 
good,  having  a  similar  eUcct  with  foreign  judgments. — JbUL 

See  Judges  Chabob,  & 
Pleading,  6. 


(I 


DEED  IN  TRUST. 

Since  the  statute  of  1829,  deeds  tu  trust  and  mortgages,  arc  of  novaliditj 


whatever,  as  against  purchasers  for  value  and  creditors,  until  they 
registei^d ;  and  they  take  effect  only  from  and  after  the  registration. 
No  notice,  however  full  and  formal,  will  supply  the  place  of  registration.. — 
IMHnsoii  V.  WiUoughby,  859. 

DEMAND. 

See  AoTiosfs,  Civil,  T. 

* 

DEMUBRER. 

See  AoTiONS,  Civil,  1. 

DESCENTS.. 

1.  A  died  seised  and  possessed  of  real  and  personal  etiatc,  leaving  Mm  mir- 

vlving  three  grand-children  by  a  son  and  five  by  a  daughter — the  son  and 
daughter  having  died  before  A :  Hddy  that  under  rule  3,  Bat.  Bev.  chap. 
36,  the  grand-children  represent  their  ancestors,  and  take  the  estate  per 
tlvrpes  and  not  per  ccq/ita.— Crump  v.  jRiucctf,  84f . 

2.  And  as  the  partlea  take  by  representation,  it  follows  that  any  advancement* 

made  to  the  ancestors  must  be  accounted  for. — Ibid, 

DILIGENCE. 

See  ExEOUTOBS  a»d  Administrators^  1,^2* 

"    GUABDIAH  AKD  WaRD»  8. 
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DISTRIBUTEES  AND  DISTRIBUTION, 

See  Executors,  Ac,  IS,  14. 
"   Dbsoekts,  1. 
"   Fbobats  Courts,  4. 

DOWER. 

See  Sm.x  or  lands  for  Assets,  I. 

DRAINING  WET  LANDS. 
See  Easements,  1,  2, 

EASEMENTS. 

1.  When  upon  the  petltloti  of  one  or  more  parties,  tinclcr  the  Act  of  1T96, 
<Rev.  Stat.  chap.  40,)  leave  was  jrranted  by  the  County  Court  to  cut  a 
canal  across  the  land  of  ano*hcr  for  the  purposes  of  drainae^e,  the  peti- 
tioners and  their  assignees,  uiH>n  the  report  of  the  jury  provided  for  in 
«aid  act  being  confirmed,  acquire  not  merely  an  easement  but  title  in  fee 
to  the  land  condemned. — Norjlect  v.  Oromttellf  634. 

%  The  right  of  the  State  to  condemn  land  for  drains  rests  on  the  same  foun- 
dation as  its  right  in  cases  of  public  roads,  mills,  railroads,  s(^hoolhouses, 
Ac.    The  Acts  granting  such  powers  are  not  unconstitutional.— iiid. 

8.  Where  a  covenant  is  not  to  be  performed  on  the  land,  but  concerns  it, 
the  covenant  will  be  enforced  against  an  assignee  of  the  covenantor  with 
notice. — Ibid, 

4.  If  the  party  from  whom  an  assignee  purchases  cennot  complain  of  an 
alleged  misuser  of  an  easement,  the  assignee  cannot,  as  he  stands  in  the 
shoes  of  him  from  whom  he  purchased. — Ibid. 

See  Damages,  I. 

EJECTMENT. 

1.  An  action  of  Ejectment  does  not  abate  by  the  death  of  the  lessor  of  the 

plaintiff,  and  there  is  no  necessity  to  make  the  heirs  of  the  lessor  parties 
to  the  suit,  except  to  make  such  heirs  liable  for  cobts,  the  supposed  lease 
being  in  no  way  affected  by  the  lessor's  death. — McLcitnanv.  MvT^od^  864. 

2.  In  the  old  action  of  Ejectment,  the  fiction  of  a  *' lease,  entry  and  ouster," 

was  adopted  merely  for  the  sake  of  saving  the  trouble  and  expense  of 
making  a  lease  and  entry ;  therefore,  no  lease  can  be  set  out  in  the 
declaration,  which  could  not  have  been  made  at  the  time  the  action  was 
commenced. — Ibid, 

ELECTION. 

See  PATafENT,  2,  8. 

EQUATION  OP  TAXATION. 
See  Taxes,  2,  8. 
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ERROR. 

See  PbactioIi  14. 

See  Wills,  4. 

ESTOPPEL. 

See  AGBBBMBif  T,  2 ; 
**  Shbbivf'8  Sale,  8. 

EVIDENCE. 

1.  In  an  tMon,  brought  to  subject  certain  lands  (purchased  by  defendant^) 
to  the  operation  of  an  alleged  verbal  trust,  to  set  up  which  it  is  material 
that  all  of  certain  parties  contributed  to  the  payment  of  the  debt 
charged  upon  the  land,  evidence  tending  to  show  that  one  of  such  par-^ 
ties  paid  nothing  towards  said  debt,  and  claimed  no  interest  in  the  land, 
is  material  and  admissible,  and  that  his  Honor  erred  in  excluding  It  on 
the  trial  below.    Taylor  v.  Dudley,  146. 

2.  What  an  agent  says  or  does,  within  the  sc<^  of  his  agency,  and  whUe 
engaged  in  the  very  business,  Is  evidence  for  or  against  his  principal. 
His  declarations  made  subsequently  as  to  what  he  had  done,  Is  not  evi- 
dence, though  he  may  continue  still  to  act  as  agent  generally,  or  in  oth^ 
matters.    McOonib  db  Wallace  v.  The  N.  C.  BaUroad  Cbu.  17a 

8.  The  rule  that  when  two  witnesses  of  equal  credibility  swear  affirma- 
tively and  negatively  as  to  a  certain  issue,  credit  is  given  to  be  the  affirm- 
ative statement  In  preference  to  the  negative.  Is  not  a  rule  of  law  to  be 
be  laid  down  by  the  Court,  and  it  was  no  error  in  the  Judge  to  refuse  so 
to  charge.    Olenny.  Farmer^ t  JSank  qfN.  C,  19L 

4.  When  a  party  to  a  suit,  who  is  in  interegt  really  a  plaintiff,  but  appears  as 
a  party  defendant,  gives  evidence  as  to  a  transaction  with  a  deceased  tes- 
tator, it  renders  competent  the  evidence  of  a  co-defendant,  touching  the 
same  transaction  as  provided  for  by  sec.  848,  C.  C.  P.  Bedman  v.  Bed^ 
man,  267, 

5.  If  the  declaration  of  a  testator  made  in  his  lifetime,  not  in  the  presence 
of  the  defendant,  could  not  be  given  in  evidence,  because  of  his  not 
being  permitted  to  make  evidence  for  himself,  his  admlnistrater  will  not 
be  allowed  to  prove  such  declarations  after  his  death.    Ibid, 

6.  The  entries  on  the  record,  that  certain  exceptions  were  to  be  "  passed 
upon  by  the  Court,  as  of  this  term,  followed  by  the  Judgment  of  the 
Court,  are  conclusive  of  the  waiver  of  a  jury  trial  by  the  parties,  and 
cannot  be  impeached.    IfaxweU  v.  MaxweU,  967. 

7.  A  plaintiff  being  examined  in  his  own  behalf,  and  swearing  that  the  de- 
fendant promised  to  pay  a  certain  debt,  the  defendant  swearing  that  he 
made  no  such  promise,  both  witnesses  being  of  equal  credibility,  is  not 
entitled  to  have  the  jury  charged  by  the  Court,  that  as  a  rule  of  evl* 
dence,  the  positive  testimony  was  entitled  to  more  weight  than  the  nega- 
tive testimony.    Smith  v.  McIlwaiM,  287. 


INDBX. 


761 


8.    Such  rule  is  subject  to  so  many  exceptions,  as  not  to  be  of  much  practi- 
cal use ;  and  it  carelessly  administered,  may  work  much  mischief.   I  (rid, 

9l  The  prosecutor,  a  white  man,  the  employer  of  the  defendant,  a  colored 
man,  goes  to  the  field  where  the  defendant  is  at  work,  with  two  other 
white  men,  and  tells  him  that  he  has  lost  a  hog,  at  the  time  saying  "  I 
believe  you  are  guilty— if  you  are,  you  had  better  say  so ;  if  you  are  not, 
yon  had  better  say  that,"  and  the  defendant  confesses  his  guilt :  JSeldf  that 
the  confession  was  made  under  the  influence  of  hope  or  fear  or  both,  and 
under  the  circumstances  was  inadmissible.    StaU  y.  WTii^idd,  850. 

10.  The  acts  and  declarations  of  a  vendor,  while  in  possession  of  the  pro- 
perty sold,  are  competent,  both  to  prove  the  fact  of  possession  and  con- 
trol, and  to  quality  the  extent  and  purpose  of  the  possession.  Kirby  t. 
Mastetif  540. 

11.  Evidence  of  what  an  agent  said  in  regard)  to  a  transaction  already  passed, 
but  while  his  agency  for  similar  objects  still  continued,  is  not  admissible 
to  prove  the  contract  itself,  although  it  is  competent  to  contradict 
the  statement  of  the  ag^t  that  no  such  contract  was  made.  Stenhouae 
&  McCavley  v.  Char.  Col,  &  Augti8ta  JRaUroad  Oo,^  549. 

12.  U  such  evidence  is,  after  objection,  received  generally,  without  confining 
it  to  the  contradiction  of  the  statement  of  the  agent,  it  is  error,  and  en- 
titles the  party  objecting  to  its  reception  to  a  new  trial.    Ibid, 

18.  The  deed  from  a  sheriff  to  the  purchaser  of  land  sold  under  a  vsn. «;., 
is  evidence  on  a  question  of  title,  notwithstanding  there  is  endorsed  on 
such  vert,  ex,  a  memorandum  that  there  was  '<  no  sale  for  want  of  com- 
pliance."   Maynard  v.  Moored  546. 

H.  A  sues  B  for  assisting  C  to  remove  from  the  State,  alleging  such  removal 
to  have  been  for  the  purpose  of  defrauding  C*s  creditors,  of  whom  A 
was  one ;  the  declaration  of  C,  contained  in  a  letter  to  A  is  not  evidence 
against  B,  unless  the  complicity  of  B  and  C  be  established  aliunde,  and 
such  declarations  cannot  be  received  to  prove  such  complicity.  Bryce  v. 
Butler,  585. 

15.  Because  the  presiding  Judge,  after  objection,  permitted  the  plaintiff  to 
read  the  body  of  a  letter  which  was  unimportant  and  irrelevant,  is  no 
reason  that  he  should  permit  the  reading  of  the  postscript,  which  was 
relevant,  upon  the  ground  that  when  part  of  a  declaration  is  received  as 
evidence,  the  party  is  entitled  to  have  the  whoU  thereof  go  to  the  jury. 
md. 

See  ExKC^BS  and  Adm*b8,  8 ; 

*\  Guardian  and  Wabd,  6 ;  7 ; 

**  Nbolioenob,  1,  2 ; 

"  Payment,  1, 

"  Roads,  1. 

EXCEPTIONS. 
See  Appeal; 
"  Practice,  8, 4, 17. 
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EXECUTIONS. 

1.  ^  here  an  execution,  issned  from  the  Ck>uiity  Court  in  1861,  and  regularly 

thereafter  on  til  the  Spring  Term,  1867,  of  the  Superior  Court;  to  which 
Court  it  was  transferred  under  the  ordinance  of  the  23d  of  June,  1866, 
but  no  motion  made  at  said  Spring  Term,  1867,  to  docket  in  the  Superior 
Court,  and  the  same  was  not  re-issued  until  Diocember  (Special)  Term, 
1867,  such  execution  lost  its  lien  on  the  land  levied  upon,  and  a  sale  of 
the  land  by  virtue  thereof,  conveyed  no  title.— -^wn  v.  JanUemm,  566. 

2.  V^  here  the  name  of  one  or  m<^  of  the  defendants  is  omitted  in  an  aHat 

execution,  regularly  issued  before  that  time  and  levied  on  the  land  of 
Bueli  defendant,  the  omission*  is  fatal,  and  a  sale  of  the  land  under  saeh 
execution  Is  invalid. — Ibid, 

See  Contract,  8 ; 

*•  Judgment. 

''  Sheriff,  1,  8; 

*♦  Skerifp's  Salb,  1,  3,  4; 

''  Superior  Courts. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  That  a  defendant,  an  administrator,  did  not  attempt  to  collect  a  debt  for 

more  than  eighteen  months  after  it  fell  due,  does  not  warrant  the  legal 
inference  of  a  want  of  due  diligence  on  his  part,  without  a  finding  of  the 
further  fact,  that  the  obligors  were  men  in  f^dling  circumstances,  so  as 
to  coll  for  active  diligence  in  the  collection,  or  that  the  condition  of  the 
estate  required  immediate  collection.  In  order  to  payoff  pressing  de- 
mands and  save  co8ts.-^ir«»i«'  v.  Mnger,  85. 

2.  Xor  does  it  amount  to  a  want  of  due  diligence,  that  the  defendant  caused 

a  levy  to  be  held  up  for  three  years  after  judgment,  and  then  directed 
the  execution  to  one  of  the  defendants  therein,  which  was  not  kept  up 
and  perfected  as  a  lien,  unless  it  is  also  found  that  it  was  for  the  intereai 
of  the  trust  fund,  that  the  debt  should  have  been  collected  in  1868-'6i, 
in  <.onfederate  money,  or  else  that  the  circumstances  were  such  that  the 
defendant  should  have  taken  upon  himself  the  odium  of  demanding 
specie,  or  that  the  defendant  in  the  exercise  of  due  diligence,  should 
hsfvc  foreseen  the  fact  that  at  the  close  of  the  war  there  was  to  be  a  mil- 
itary order  forbidding  the  collection  of  old  debts  contracted  for  the  pur- 
chase of  slaves. — Ibid, 

• 

8.  A  privity  exists  between  an  administrator  de  bonis  non  and  the  first  admin- 
istrator, as  well  In  the  case  of  plaintiff,  as  of  defendants,  so  that  the 
former  succeeds  to  all  the  rights  of  the  intestate,  in  respect  to  personal 
property,  which  the  first  had  not  fully  administered ;  and  a  Judgment 
against  the  first  administrator,  is  conclusive  evidence  against  the  admin- 
istrator de  boiiis  non^  in  an  action  to  renew  it. — Thompson  v.  Badham^  141. 

4.  Such  judgment  may,  however,  be  impeached  for  fraud  by  the  administra- 
tor de  bonis  non,  either  by  motion  in  the  cause,  or  by  answer  to  plaintiff's 
action  to  revive  it. — Ibid, 
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5.  An  intestate  sells  B  a  tract  of  land  for  $800,  putting  him  in  possession  and 

glTlng  him  a  bond  to  make  title  when  the  purchase  money  is  paid ;  B 
pays  part  and  refuses  to  pay  the  balance  of  the  purchase  money.  A,  the 
administrator,  sues  B,  demanding  Ist,  a  rescission  of  the  contract ;  3d,  a 
writ  of  possession ;  and  Sd,  damages :  JSdd,  that  he  is  entitled  to  neither^ 
but  that  he  was  entitled  to  a  Judgment  for  the  unpaid  balance,  and  to  a 
sale  of  the  land,  if  such  judgment  is  not  satisfied.— 3ft^M2  ▼.  Wood,  297. 

6.  An  Executor  had  no  right,  in  the  Fall  of  1868,  to  collect  good  notes  belong- 

ing to  his  testator's  estate,  and  invest  the  proceeds  in  Confederate 
bonds,— Bell  v.  Kingj  890. 

7.  The  irregularity  of  bringing  a  suit  against  an  Administrator  for  the  settle- 

ment of  his  intestate's  estate,  in  the  Superior  Court  at  term  time,  instead 
of  in  the  Probate  Court,  is  cured  by  sees.  425,  426,  chap.  17,  Bat.  Rev. — 
Herring  v.  Outlaw,  834. 

B.  In  a  suit  to  recover  a  distributive  share  in  an  intestate's  estate,  it  is  not 
necessary  to  prove  that  the  person  paying  such  share  to  the  agent  of  the 
distributee  was,  at  the  time,  rightful  Administrator;  and  evidence  to 
prove  that  such  person  paid  the  distributee's  share  to  the  agent,  is  clearly 
admissible.— i^^Aters  v.  Jordan,  406. 

9.  It  is  against  the  policy  of  the  law  to  allow  an  Administrator  to  buy  at  his 

own  sale.  And  when  he  does  so,  those  interested  have  their  election  to 
treat  the  sale  as  a  nullity  and  set  it  aside,  or  to  let  the  sale  stand  and 
demand  a  full  price. — jpyoneburger  v.  Lewis,  456. 

10.  Section  78,  chap.  46,  Bat.  Rev.,  gives  to  Clerks  of  the  Superior  Courts 

jurisdiction  of  debts  against  the  estate  of  deceased  persons,— Jenkin$  v. 
Carter,  500. 

1).  Docketed  judgments  in  force  against  the  estate  of  a  decedent,  has  pri- 
ority of  payment  over  other  debts  to  the  extent  of  the  lien  which  such 
^judgment  has  on  the  real  estate.  If  the  real  estate  is  more  than  enough 
to  pay  the  judgment,  then  the  whole  thereof  has  priority  over  other 
debts ;  if  the  real  estate  is  only  sufficient  to  pay  part  of  the  judgment, 
then  the  priority  is  measured  by  Uie  value  of  such  real  estate. — Ibid, 

12.  A  surety  to  an  administration  bond  who  paid  one-half  of  a  debt  recov- 
ered against  the  insolvent  administrator,  is  not  subrogated  to  the  rights 
of  the  creditor  whose  debt  he  paid,  but  to  the  rights  of  the  administrator 
for  whom  he  paid  it.     Clarke  v.  Wmiams,  679. 

13.  An  administrator,  against  whom  a  judgment  was  recovered  aftei'  he  had 
turned  over  the  property  of  his  intestate  to  the  distributees,  has  the 
right  to  recover  from  them,  each  their  ratable  part  of  such  debt,  when 
it  appears  that  the  intestate  was  only  surety  to  the  debt  recovered,  and 
that  at  the  time  he  delivered  the  property  to  the  distributees  the  prin- 
cipal in  the  debt  was  solvent  and  able  to  pay  the  same,  and  was  rendered 
insolvent  by  the  manumission  of  his  slaves.    Ihid. 

14.  In  such  case,  the  distributees  will  contribute  each  their  ratable  part  and 
no  more,  the  solvent  ones  not  having  to  pay  the  parts  of  the  insolvent. 
Ibid, 
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15.  In  a  creditor's  bill  against  an  administfator,  when  it  is  found  upon  si 
reference  to  ascertain  the  debts,  that  the  fond  is  solBcient  to  pay  such 
debts,  a  judgment  against  the  administrator,  on  tlie  admission  of  the 
debt,  is  taken  as  fall  proof ;  for  the  reason  that  the  ot^er  creditors  are 
not  interested  In  the  matter.     Overman  y.  OrieTf  088. 

10.  On  the  contrary,  when  the  fund  is  not  sufficient  to  pay  the  drirts,  each 
creditor  is  allowed  to  dispute  the  debt  of  any  other,  and  the  debt  of  such 
other  creditor  must  be  proved  de  novo  before  the  referee ;  for  in  such 
case  the  creditors  have  a  direct  interest  in  the  question,  debt  or  no  debt, 
inasmuch  as  its  allowance  will  diminish  the  fund  pro  tanto.    Ibid, 

17.  Where  an  executor  is  authorized  to  sell  the  lands  of  his  testator  In  his 
discretion,  this  Court  will  not  interfere  by  entertaining  an  application  for 
a  license  to  sell.  Such  an  executor  may  be  compelled  to  sell,  when  third 
persons  have  a  right  to  compel  him  to  do  so  ;  and  the  Court  will  restrain 
abuse  of  his  discretion.    Minion  y.  Minton,  780. 

See  AoHEBMBirT,  8 ; 

"   Bills,  Bonds,  Ac,  10 ; 

**  contbaot,  1 ; 

"   Pbaotiob  Civil,  10 ; 

*'  8 alb  of  land  fob  a8sbt8,  1 ; 

**  supbbiob  coubt8,  2. 

EXEMPTION. 

See  R0AD8,  2. 

FEES. 

See  Actions  Civ..  0 ; 
"   Sheriff,  4. 

FIXTURES. 

When  the  owner  of  the  inheritance  attaches  to  the  freehold  articles  of  per- 
sonalty for  the  better  enjoyment  of  the  estate,  such  articles  become  a 
part  of  the  realty,  and  pass  to  the  heir,  mortgagee  or  vendee,  Latham 
V.  Makely,  808. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Justices  of  thb  Fbacb,  1, 5. 

FORCIBLE  TRESPASS. 

1.  To  constitute  the  offence  of  Forcible  Trespass,  there  must  be  a  "demon- 
stration of  force,*'  such  as  is  calculated  to  Intimidate  or  put  in  fear— the 
law  not  allowing  its  aid  to  be  invoked  by  indictment  for  rudeness  of 
language,  or  even  slight  demonstration  of  force,  against  which  ordinary 
flnuness  will  be  sufficient  protection.    State  v.  Biinter,  71. 
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2  An  indictment  under  the  act  of  1866,  chap.  60,  in  which  it  is  charged, 
that  the  defendant  did  nnlawfolly  enter  npon  the  premises  of  the  pros- 
ecutor, he,  the  said  defendant,  having  been  forbidden  to  enter  on  said 
premises,  and  not  having  a  license  so  to  enter,  Ac,  is  sufficient.  State 
T.  W7dtehi*niy  85. 

See  JuBTioBS  or  the  Pbacb,  2. 

FRAUDS. 

See  AoBBBMBNT,  1 ; 
"   Attachmskt  ; 

*'   Executors  and  Administrators,  4 ; 
**   Notiob; 
"   Shbritf^s  Salb. 

GUARDIAN  AND  WARD. 

1.  Confederate  money,  taken  in  good  faith,  should  be  received  at  its  scaled 
value,  in  all  fiduciary  transactions :  TTiertfare,  a  guardian  who  paid  the 
taxes  due  from  his  ward's  estate,  with  his  own  Confederate  money,  can 
only  receive  credit  for  the  value  thereof  according  to  the  Legislative 
scale.    StcUe  ex  ret.  Cox  v.  IMtles,  10. 

2.  Gk)od  faith  requires  that  any  profit  which  arises  from  a  transaction  of 
the  guardian  in  the  management  of  the  ward's  estate,  must  be  for  the 
benefit  of  the  ward,  and  not  of  the  guardian.    IMd, 

3.  A  defendant,  in  the  exercise  of  due  diligence,  in  collecting  a  bond  due  a 
ward,  is  not  required  to  foresee  the  fact,  that  under  the  construction 
given  to  the  homestead  law,  it  would  be  held  to  apply  to  pre-existing 
debts ;  nor  the  fact  that  a  levy  before  the  adoption  of  the  Constitution 
would  hold  good,  notwithstanding  the  provisions  of  such  law.  Wells  v. 
Sluder,B5. 

4.  A  party  who  at  first  refuses  to  receive  Confederate  money  in  payment  of 
a  debt  due  a  ward,  is  afterwards  prevailed  upon  so  to  do,  by  the  declar- 
ations of  the  obligor,  yields  to  a  groundless  fear,  and  is  liable  to  the 
ward  for  the  amount  so  received.    Ibid, 

5.  A  guardian  who,  in  1862,  exchanged  North  Carollha  six  per  cent,  bonds 
for  North  Carolina  eights,  when  his  wards  were  full  of  age,  and  after- 
guards received  the  semi-annual  interest  on  such  bonds,  and  gave  the 
guardian  their  receipt  for  the  same  when  the  bonds  were  turned  over  to 
to  them,  is  not  responsible  for  the  same,  though  they  werre  lost  by  the 
results  of  the  war.    Biarson  v.  OcUdwiU,  201. 

6.  In  a  suit  on  a  guardian  bond,  evidence,  that  the  court  house  of  the 
county  in  which  the  bond  was  taken  was  burned  with  many  official  pa- 
pers in  1802,  and  that  search  had  been  made  among  the  papers  of  a  de- 
ceased person  who  was  Clerk  at  the  time  of  burning,  and  who  was  in 
the  habit  of  keeping  some  of  the  official  papers  at  his  residence,  and 
that  no  bond  given  by  the  guardian  of  the  plaintiff  had  been  found, 
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yciH  held  sufflcient  to  authorize  the  introductory  of  secondary  evidence 
of  the  execution  and  contents  of  the  bonds  declared  on.  Harrrd  y.  Hare^ 
658. 

7.  A  certified  copy  of  the  extracts  from  the  records  of  the  County  Court, 
that  at  August  Term,  1850,  the  guardian  of  the  plaintiff  and  other  mi- 
nors, renewed  his  bond  by  entering  into  another  bond  in  the  sum  of 
$3,000  with  the  present  defendant  and  another  as  his  sureties,  is  compe^ 
tent  evidence  to  prove  the  existence  and  due  execution  of  the  bond  de- 
clared upon ;  and  a  certifled  eopy  of  the  gaardian^s  return  is  also  com- 
petent as  tending  to  establish  the  amount  due  at  the  date  of  the  return. 

8.  An  action  against  a  guardian  for  an  account  and  settlement  with  hi« 
ward,  should  commence  in  the  Probate  Court ;  the  mistake  in  the  juris- 
diction, (as  an  irregularity,)  is  cured  either  by  waiver,  as  when  defen- 
dant answers  the  complaint,  or  otherwise  pleads  to  the  merits,  or  by  the 
merits,  or  by  the  operation  of  remedial  statutes.     Clo^dter  v.  jBtuf,  733. 

9.  When  the  defendant  in  1854  took  the  guardianship  of  the  plaintiff,  who 
as  heir  of  a  soldier  killed  in  the  Mexican  war,  was  entitled  to  a  pension 
from  the  U.  S.  Government,  which  facts  within  the  knowledge  of  the 
guardian  were  sufiElcient  to  put  him  on  enquiry  as  to  such  pension,  and 
wh'^rc  the  guardian  had  been  remiss  in  other  duties :  Hddy  that  he 
was  responsible  for  such  pension  from  1854  until  his  ward  became  of  age. 
Ihid. 

HEIR  AT  LAW. 

See  AQRBBifBNT,  3,  4 ; 
"   Fixtures  ; 
"   Pleading,  6. 

HUSBAND  AND  ^T[FE. 

1.  The  doctrine  of  years  ago,  that  a  husband  had  the  right  to  whip  his  wife. 
provided^  he  used  a  switch  no  larger  than  his  thumb,  no  longer  govern^ 
the  decisions  of  our  Courts ;  and  the  opinion,  more  in  accordance  with 
our  present  civilization,  that  a  husband  has  no  legal  right  to  chastise  hbt 
wife  under  any  circumstances,  prevails. — 8Uxte  v.  (Mven-y  60. 

2.  To  entitle  a  husband  to  an  estate  as  tenant  by  the  curtesy,  before  the 
adoption  of  the  Rev.  Code  (Ist  January,  lh56,)  a  seisen  in  deed  was  neces- 
sary \  and  under  the  rules  prescribed  in  chap.  88  of  the  Rev.  Stat.,  (!&% 
January,  1888,)  a  seicen  indeed  was  also  necessary,  in  case  of  the  parent's 
claiming  a  life  estate  upon  the  death  of  his  child.  Now  under  the  pro- 
visions of  the  Rev.  Code,  chap.  88,  rules  1  and  13,  neiUier  actiial  nor 
legal  seizen  is  necessary  to  make  the  stock  in  the  devolution  of  estatee. 
Seart  v.  McBndt^  152. 

8.  At  common  law,  neither  the  husband  nor  the  wife  is  allowed  to  prove  the 
fact  of  access  or  non-access ;  and  as  such  rule  Is  founded  '<  upon  de- 
cency;  morality  and  public  policy,"  It  is  not  changed  by  chap.  48,  sec  IS, 
Bat.  Rev.,  (C.  C.  P.,  sec  340,)  allowing  parUet  to  testify  In  Uelr  own 
behalf .—ibyikifi  y.  ioyiUn,  283. 
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4.  Where  there  was  an  agreement  hetween  a  hnshand  and  wife  that  if  the 
wife  would  join  him  in  a  conveyance  of  a  certain  tract  of  land  descended 
to  the  wife  from  her  father,  she  shonld  have  another  tract  in  lieu  of  the 
one  so  conveyed :  JBddf  that  wh^n  the  husband  received  the  money  for 
the  land  conveyed  as  before  set  out,  he  held  it  upon  trust  for  his  wife, 
and  that  his  estate  became  responsible  therefor. — Zhda  v.  Young,  450. 

5.  Mdd  further^  that  the  heirs  at  law  of  the  wife  are  entitled  to  the  land 
agreed  to  be  substituted  for  that  of  the  wife,  free  from  the  incumbrance 
of  the  husband's  debts. — Ifrid. 

INDICJTMENT. 

1.  It  is  not  necessary  to  constitute  a  riot,  that  the  facts  charged  should 
amount  to  a  distinct  and  snbstantative  indictable  offense ;  it  is  sufficient, 
if  such  facts  shall  constitute  an  attempt  to  commit  an  act  of  violencd 
which,  if  completed,  would  be  an  indictable  offence.  State  v.  York 
et  al.j  66. 

2.  An  indictment,  in  which  it  is  charged  that  the  defendant  "  did  profanely 
curse  and  swear,  and  take  the  name  of  Almighty  God  in  vain,"  &c.,  "to 
the  common  nuisance,"  Ac,  charges  no  offence,  and  cannot  be  sus- 
tained.   State  V.  ByweHj  67. 

3.  In  an  indictment  under  the  95th  section  of  chapter  82  of  Bat.  Rev.,  the 
charge  that  the  defendants  "unlawfully  and  wilfully  did  kill,  injure  and 
abuse  one  cow,  one  heifer,  the  property,"  Ac,  "which  said  cow  and 
heifer  were  then  and  there  in  an  inclousure,  not  then  and  there  sur- 
rounded by  a  lawful  and  sufficient  fence,"  is  sufficient.  State  v.  Ibint- 
er,  70. 

4.  The  defendant  sold  to  the  prosecutor  four  barrels  of  crude  turpentine, 
representing  "that  they  were  all  right,  just  as  good  at  bottom  as  they 
were  at  top,"  Ac,  and  when  examined  the  barrels  contained  only  a 
small  quantity  of  turpentine  on  the  top  of  each,  the  rest  of  the  contents 
being  chips  and  dirt :  Held,  that  the  defendant  was  guilty  of  cheating 
by  false  tokens.    Stale  v.  Jones,  75. 

5.  An  indictment  to  be  good,  must  set  forth  with  plainness  and  certainty, 
all  the  essential  facta  constituting  the  offence  ;  the  charge  must  be  ex- 
plicit enough  to  support  itself,  for  if  all  the  facts  alleged  in  the  indict- 
ment may  be  true  and  yet  constitute  no  offence,  the  indictment  is  insuf- 
ficient.   State  V.  EoMn,  88. 

6  To  an  indictment  for  injuring  a  public  school  house,  the  defendants,  for 
a  defence,  set  up  a  dgira  in  a  third  person  to  the  house  alleged  to  be 
injured,  and  justified  the  permission  of  such  claimant,  to  commit  the 
acts  complained  of:  Hetd^  that  the  charge  of  the  Judge  below,  "if  the 
jury  believed  the  defendants  honestly  were  of  the  belief  that  the  house 
was  the  property  of"  such  clamant,  "and  he  had  a  right  to  give  itio 
them,  they  were  not  guilty;  but  if  the  defendants  did  the  acts  com- 
plained of,  wniing  to  run  the  risk  of  a  suit,  or  careless  whether 
they  had  a  right  or  not,  that  would  not  protect  them,  they  would  b« 
gnUty,"  was  as  favorable  as  the  defendants  could  ask,  and  was  no  good 
ground  for  a  new  triaL    State  v.  Ji(^ieman  db  Trexlcr,  235. 
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7.  A  defendant  cannot  be  convicted  of  that  which  he  la  not  charged. 
Therffcre,  where  the  Judge  below,  upon  the  trial  of  an  indlctmeDt, 
charghig  the  defendant  with  breaking  and  entering  into  the  houae  of  the 
prosecutor  and  stealing  therefrom,  cliarged  the  jury  '<  that  if  they  be- 
lieyM,  the  defendants,  (however  they  may  have  ^t  into  the  house,) 
broke  out  of  it,  they  were  guilty :"  R  wu  held,  to  be  error,  and  to  en- 
title the  new  defendants  to  a  new  trial.  State  v.  MbFhenon  4b  Wil- 
lionM,  289. 

8.  In  an  indictment  containing  two  counts,  one  for  larceny  and  the  other 
for  receiving  stolen  goods,  the  Jury  may  bring  in  a  general  verdict  of 
guilty,  the  grade  of  punishment  being  the  same  for  each  oifenoe.  State 
V.  Baker,  580. 

See  PsBJUBT. 

INJURY  TO  A  SCHOOL  HOUSE. 
See  SuPBA,  6. 

INJUNCTION. 

1.  When  the  allegations  in  the  complaint  upon  which  it  Is  sought  to  set  up 
injunctive  relief,  are  fully  met  by  the  answer,  the  restraining  order  first 
issued  will  be  set  aside,  and  an  injunction  until  the  hearing  refused. — 
Woodyin  V.  Beach,  455. 

3.  When  the  dissolution  of  an  injunction  would  be  equivalent  to  a  dismis- 
sal of  the  action,  if  a  reasonable  doubt  exists  in  the  mind  of  the  Court, 
whether  the  equity  of  the  complaint  be  sufficiently  negatived  by  the 
answer,  the  Court  will  not  dissolve  the  injunction  but  continue  it  to  the 
hearing. — Lowe  v.  Commissioners  qf  Davidson,  58S. 

INTEREST. 

The  rule  for  computing  interest  on  a  bond  given  in  South  Carolina,  Is  to 
calculate  the  interest  upon  the  principal  for  the  first  year,  setting  the 
Interest  aside,  and  then  for  the  second,  third  and  so  on  untU  the  time  for 
the  first  payment.  Then  calculate  the  interest  on  each  year's  interest  to 
the  same  time,  and  apply  the  payment  first  to  the  extmgnishment  of  this 
Interest,  and  the  surplus,  if  any,  to  a  reduction  of  the  principal.  If  the 
payment  is  not  sufficient  to  pay  this  Interest,  first  extinguish  the  Interest 
calculated  on  each  year's  Interest,  and  apply  the  surplus  to  the  principal 
interest  as  far  as  it  wHl  go.  If  the  payment  is  not  enough  to  satisfy  the 
interest  on^e  interest,  it  Is  set  aside,  and  nelUier  stops  nor  bears  interest. 
BraUon  v.  AUi9on,  498.    (See  Memoranda,  789.) 

See  Bills,  Bonds,  Ac,  17, 19; 

"  Tbhdbr,  1,  2,  3,  4.  • 

JUDOE  OF  THE  SUPERIOR  COURT. 
See  Abatkmbht,  2; 
"  Pkotice  Civ.,  18, 20,28; 
"  Pbaoticb  Cbim.,  2,  8. 
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JUDGES  CHARGE. 

1.  It  is  prejudicial  to  the  rights  of  the  plaintiffs,  for  the  presiding  Judge  on 
the  trial  below,  to  charge  the  Jury  that  "  the  plaintiffs  are  not  entitled  to 
recover  in  any  event,  and  if  the  issues  were  found  in  their  favor,  he 
would  set  aside  the  verdict,'*  and  afterwards  to  submit  the  issues  to  be 
passed  upon  by  the  jury  to  "  say  how  the  matter  was."  Dula  v.  Young, 
460. 

2.  When  on  the  joint  trial  of  two  prisoners  for  murder,  the  presiding  Judge 
directs  the  acquittal  of  one,  remarking  at  the  time :  ''I  shall  direct  an 
acquittal  as  to  him,  although  I  think  it  not  improbable  that  he  was 
there,"  the  othier  prisoner  not  being  in  any  manner  prejudiced  by  such 
remark,  has  no  right  to  complain  and  is  not  entitled  to  a  new  trial. 
State  V.  Martin,  628. 

3.  "What  are  the  termini  or  the  boundary  of  a  grant  or  deed  is  a  matter  of 
law  ;  where  these  termini  are  is  a  matter  of  fact  for  the  jury.  Therefore, 
where  there  was  evidence  tending  to  establish  a  certain  comer  at  a  pai- 
ticular  place,  it  was  error  in  the  presiding  Judge  to  say,  as  a  conclusion 
of  law,  the  comer  was  at  a  different  place.     (Tlark  v.  Wagoner,  706. 

See  Bills,  Bonds,  4&o.,  9, 10; 
"   Damagbs,  1 ; 
"  evidemob,  1, 15; 

"    iNDICTMElfT,  6,  7  ; 

"  Larobkt,  1 ; 
"  New  Tbial  ; 
"   Praotioe,  15. 

JUDGMENT. 

The  lien  on  land  acquired  by  a  docketed  judgment  shall  not  be  lo8t«in  favor 
of  a  judgment  subsequently  doekoted,  unless  the  plaintlif  in  the  latter 
take  out  execution  and  give  the  plaintiff  in  the  former  twenty  days  no- 
tice before  the  day  of  sale  by  the  sheriff,  and  the  plaintiff  so  notiiSed 
shaU  fall  to  take  out  execution  and  put  it  into  the  sherlff^s  hando  before 
the  day  of  sale.    Ral6l9,.6d  N.  C.  Rep.  660.    Doiighetig  v.  Logany  558. 

See  ExEOUTORS  akd^Ajmcinistratobs,  3,  4,  5, 11, 18, 15. 

JURISDICTION. 

1.  The  jurisdiction  conferred  on  our  former  Ck)urt8  of  Equity  by  the  ordi- 
nance of  the  28d  of  June,  1866,  in  favor  of  creditors  following  assets  into 
the  hands  of  fraudulent  alienees,  is  concurrent  with  that  given  to  Courts 
of  Law  by  chap.  46,  sees.  44,  «<  «og.  of  the  Rev.  Code.  Humphrey  v. 
Fade,.  280. 

2l  Statutes  which  merely  give  affirmatively  jurisdiction  to  one  Court,  do 
not  oust  that  previously  existing  in  another  Court.    J  bid. 

See  ExEOUTOBS,  Ao.,  7,  10; 

*'    GUASDIAN,  AO.,  8. 

''    jTranO]l8QFTHBPBACE,4.     . 

"   Probavb  CouBTfl,  4 ; 
**  SuFBBios  Couxva,  3, 8.' 
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JURY. 

See  Niw  Tbiai«,  ft. 

JUSTICES  OF  THE  PEACE. 

1.  The  distrfbotion  of  judicial  powers  by  Art.  IV  of  the  Constitution,  is  a 
virtnal  repeal  of  all  laws  giving  jurisdiction  to  Justices  of  the  Peace  Id 
case  of  Forcible  Entry  and  Detainer,  except  for  the  binding  of  trespassers 
to  the  Superior  Court  to  answer  a  criminal  charge. 

2.  TlitTffort^  where  four  or  more  meQ  enter  upon  premises  tn  the  actual  poe- 
session  of  another,  by  virtue  of  a  warrant  and  proceedings  before  a  mag- 
istrate, which  are  a  nullity,  and  eject  such  person  and  his  famfly  from 
the  house  they  were  occupying,  they  are  guilty  of  a  forcible  trespass. 
BUxU  V.  Yoarbcnnigh^  260. 

8.  The  Act  of  186S~*G9,  chap.  178,  by  which  Justices  of  the  Peace  were 
given  jurisdiction  finally  to  try  certain  petiy  assaults  under  certain  cir- 
cumstances, was  repealed  by  the  act  of  lS70-'7t,  chap.  48,  which  says 
that  in  all  cases  of  assault  the  punishment  may  be  by  fine  or  imprison- 
ment,  or  both,  at  the  discretion  of  the  Court.    Stoit  v.  Hieiddburgf  496. 

^.  The  Constitution,  Art.  IV,  Sec.  83,  gives  Justices  jurisdiction  of  criminal 
matters  arising  in  their  counties  when  the  punishment  eatmct  exceed  a 
fine  of  fifty  dollars,  or  imprisonment  for  one  month.  When  the  Legisla- 
ture removed  this  limitation  and  left  it  discretionaiy  with  the  Court  to 
exceed  that  limit,  it  took  away  the  jurisdiction  of  Justices  of  the  Peace 
over  the  offence.    Ibid, 

5.  A  Justice  of  the  Peace  has  no  jurisdiction  of  proceedings  of  Forcible 
Entry  and  Detainer  under  Rev.  Code,  chap.  48.  At.,  Ten,  dt  O.  SaUroad 
<7a  v.  Shtarpe^  609. 

LABORER. 

See  Contract,  8. 

LABORER'S  LIEN. 

The  lien  of  a  laborer,  who  commenced  work  In  January,  1873,  attaching 
by  virtue  of  the  provisions  of  the  Act  of  186S-'69,  chap.  806,  sec  0,  Is 
not  divested  in  favor  of  the  lien  created  by  the  act  of  1872-'78,  chap.  188, 
sec.  1,  ratified  1st  March,  1873,  as  that  would  be  impairing  a  vested  right, 
as  well  as  the  obligation  of  a  contract.    Warrm  v.  Woodard,  3S8. 

See  CONTRAGT,  1. 

» 

LARCENY. 

1.  Larceny  ooay  be  committed  in  a  crowd  or  in  the  public  streets ;  and  where 
the  defendant  obtained  possession  of  a  hog  from  a  stranger,  oi^fawfag  tt 
as  his  own,  and  carried  the  hog  home,  altered  the  mark  and  pat  It  In  his 
pen  with  the  other  hogs :  Hdd,  it  to  be  no  error  in  the  Judge  below,  to 
leave  it  to  the  jury  to  say,  whether  the  taking  wms  done  fbr  the  purpose 
•  of  depriving  the  real  owner  of  his  property,  and  canTertIng  the  tame  to 
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his  own  use  or  not ;  and  if  so  done,  the  defendant  was  gollty.    State  v. 

3.  In  an  indictment  for  larcety,  the  ownership  of  the  property  stolen  is 
charged  **  100  lbs.  of  cottom,  the  property  of  C,  100  lbs.  of  cotton,  the  pro- 
perty of  Q  :^^  Mddy  that  the  objection  to  the  indictment  on  account  of 
duplicity  and  obscurity,  would  have  been  fatal  on  a  motion  to  quash, 
but  that  the  defect  is  cured  by  verdict,  as  provided  in  chap.  8S,  sees.  15 
and  20,  Rev.  Code.    State  ▼.  »maiu,  848. 

8bb  iNDioYXsm,  B. 

LEASE,  ENTRY  AlO)  OUSTER. 
See  lUmoTwttaKT,  2, 

LB6A0IBS. 

See  Balk  of  Laicd  fob  Assets,  S^ 
"    Wills,  1, 2, 4. 

LEGISLATIVE  SCALE. 
-See  Bills,  Bonds,  Ac,  ; 
♦*   Pbaotiob  Civ.,  1L 

LIFE  ESTATE. 
See  Wills,  8. 

LIMITATIONS,  STATUTE  OF 

1.  In  action  on  an  account  due  1st  January,  1861,  to  which  the  statute  of 
limitations  is  pleaded,  the  time  during  which  the  statute  is.to  run,  must 
be  computed  from  the  said  1st  day  of  January,  to  the  20th,day  of  May, 
1861,  and  then  from  the  1st  day  ef  Januaiy,  1870,  till  the  day  the  sum- 
mons was  issued.    WUlianu  WUliame,  180l 

9  Where  the  defendants,  deriving  title  under  a  grant,  dated  in  1816^  claimed 
up  to  a  line  from  one  point  to  another,  (which  line  was  established  and 
agreed  to  by  all  parties,)  exercising  ownership  by  open  and  notorious 
acts,  acknowledged  and  acquiesced  in  by  those  now  dairetng  adversely, 
since  the  date  of  the  grant  in  1816,  the  plaintiff 's  claim  to  the  loeue  in 
quo  extending  to  said  line,  is  barred  by  the  statute  of  limitations,  dark 
V.  WagtmeTfTW, 

See  AoRBXifiiiT,  8,  4 ; 

'"    BiLBS,  BOKDS,  Ac,  18 , 

"     COUNTT  COMM^BS,  8. 

LOANS. 

See  Aonoirs  Cr^,  8; 
**   Bills,  BoKBS,  Ac,  7. 
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MANDAMUS. 

See  Actions,  Cnr.,  4 ; 
"    C1TIB8  andTownb,  8;  / 

"    CouNTi^ ; 

"     COUMTT  OOMM'BB,  3, 

MINOB& 

1     Necessaries  for  wWch  an  Infant  may  become  ItaWe,  not  onCy  lDclade» 
eucb  articles  as  are  absolutely  necessary  to  rapport  life,  but  also  QMte 
that  are  suitable  to  the  sUte,  sUtlon  and  degree  of  life  of  the  person,  to 
wWch  they  are  furnished.    Jordan  v.  Coffldd  *  W.  "<>- 
3     The  plaintiff,  a  merchant,  fnmlsbed  the /ems  defendant  during  her  in- 
■    fancy  and  just  before  her  marriage,  with  certain  articles,  among  whl^ 
•    was  her  bridal  oatflt,  and  a  chamber  set:  Sdd,  that  It  was  not  error  to 
Tjudge  below  to  charge  the  lory,  if  they  beltevi  that  «>«  "tidee 
furnished,  were  aotuaUy  necessary  and  of  a  fair  awi  reasonable  price, 
the  plaintiff  was  enUtledJ*  recover.    Ibid. 
3     The  obUgaUoB  of  the  mother  is  not  the  same  as  that  of  the  father  to  snp- 
DO^  M»t  chUdren ;  and  the  weight  of  authority,  both  fa  this  country 
,  and  in  England,  U  against  the  liabiUty  of  the  mother  to  thto  burden,  ex- 
cept under  peculiar  clrcuniBtances,    Jitd. 

MORTGAGE. 

See  Dbbm  o*  Tbubi. 

NECE88ABIES. 

See  M1MOB8, 1, 2,-8i 

NEGLIGENCE. 

1  PUtntiff  sent  his  cottoir  to-  defendants'  gin  boose  tcrl»  ginned,  while 
there  the  gin  with  .11  the  cotton  in  it  was  consumed,  it  not  appearing 
llVuie  fl«  originated :  Seld,  that  the  destruction  of  the  cotton  by  lire 
waTnotprima/oete  ortdence  of  negligence ;  and  further,  it  being  shown 
Tt  t^tS^-t».  during  the  po.««lon  ot  t^plaintirscotunn-ed 

ordinary  c«e,  they  are  not  lUble  for  iU  loes.-i6van  v.  Jbwto",  896. 
a    Where  the  plaintiff,  horse  was  in  his  p~*tt~,  through  wUdi  the  def«|d- 
anfe  road  nm,  and  was  ran  over  in  the  day  time  by  coe  of  the  engine 
rf  defendant,  it  appearingon  the  trial  that  the  h<«e,before  betogrtrack, 
«„  2me  two  hui^ yard,  on  the  tmck,  and  that  there  was  nothing  to 
J^vent  the  engineer  from  «>e|ng  him,  and  that  no  alarm  was  gWen  by 
the  engineer  untU  about  the  time  the  horse  was  run  over;  MM,  that 
there  was  such  negligence  on  the  part  of  the  engine^  a.  wmdd  make 
the  defendant  liable  in  damages  for  the  Injury  to  the  hor«e.-V*«a.  t.  a. 
C.  Saitroad  Co.,  fS6^ 
gee  I>AicA«B8, 2 ; 
«  NBwTiWiSL,  1. 
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NEWBEBN,  CITY  OF 

See  CiTiBS  ixD  Towks,  1^  2. 

NEW  TRIAL. 

1.  In  an  action  Against  a  Sherlif  for  negligence  and  not  using  due  dSIgenoe 
in  endeavoring  to  collect  a  judgment,  the  execution  on  which  had  been 
regularly  placed  in  his  hand^  the  defence  being  that  the  execution  was 
held  up  by  direction  of  the  plaintiff ;  and  on  the  trial,  the  jury  find  all 
issues  in  favor  of  the  defendant.:  Held,  that  it  was  no  .ground  for  a  new 
trial,  that  the  jury  failed  to  give  the  plaintiff  nominal  damages,  under 
the  instruction  of  the  Court— jPbtM<  v.  Stqffbrd,  115. 

:2.  The  refusal  of  the  Judge  below  to  consolidate  several  actions  brought  to 
recover  the  amount  of  xsertain  bills  issued  by  a  Bank,  the  defendant, 
where  it  did  not  appear  that  the  bills  sued  on  were  all  of  like  character, 
and  emitted  under  the  same  circumstances,  wjas  right,  and  the  defend- 
ant was  not  entitled  to  a  new  trial  on  account  of  such  refusal. — Glenn  v. 
Farmers  Bank  qf  K  C^  19L 

Z,  It  is  no  ground  for  a  new  trial,  that  the  defendant's  counsel  made  a  mis- 
take in  Admitting  in  thejmswer  the  existence  of  a  certain  contract,  which 
mistake  was  not  diac^overed  until  iifter  the  trial,  and  Ms  Honor  did  right 
In  refusing  VL^-AtUm  v.  Oo^gfmiZn,  810. 

4.  To  vitiate  and  avoid  a  verdict,  it  must  appear  upon  the  record  that  undue 
influence  was  brought  to  bear  on  the  jury.  All  other  circumstances  of 
suspicion  address  themselves  exclusively  to  the  discretion  of  the  pre- 
siding Judge,  in  granting  or  refusing  a  new  trial,  which  discretion  is  not 
a  proper  subject  of  review  by  this  Court— Jfbor*  v.  JSkinUston,  47. 

5.  To  give  parties  the  benefit  of  the  provision  of  aec  290,  C.  C.  P.,  allowing 
an  appeal  from  An  order  granting  or  refusing  a  new  trial,  the  presiding 
Judge  ahould  put  upon  the  record  the  mait^js  inducing  the  order,  so 
that  this  Court  can  see  wbether  the  order  presents  a  matter  of  law  which 
is  a  subject  of  review,  or  matter  of  discretion  which  is  naL^Jbid, 

6.  The  Court,  during  the  trial,  took  a  recess,  when  the  jury  separated  and 
dispersed,  the  defendant  not  objecting,  nor  his  Honor  charging  them  not 
to  do  so^  nor  cautioning  them  against  conversing  with  Any  one  concern- 
ing the  pending  case ;  Mdd,  to  be  no  j^ound  for  a  new  irlaL—MtUinger 
V.  MarthaU,  520. 

7.  ffddf  further,  that  tbe  defendant  being  disappointed  by  a  witness  who 
told  him  the  daj  before  the  trial  that  he,  the  witnesa,  would,  if  exam- 
ined, give  him,  the  defendant,  a  good  character,  and  which  the  witness 
did  not  do,  is  not  anch  a  sniprise  as  will  entitle  thA  defendant  to  a  new 
trial.— i&kt 

Bee  EvmxNOB^  12; 

*'  Pbactics. 

« 

JIOTICE. 

Since  the  passage  of  the  Act  of  1840,  (chap.  50,  Rev.  Code,)  a  purchaser 
of  landj  with  notice  at  the  timA  of  a  former  fraudulent  conveyance,  is 
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not  protected  in  his  purchase,  although  he  paid  viae  therefer. — Tripteit 
y.  WUhenpwmy  580. 

See  DsBDS  of  Tbubt. 


**    SUPBRIOIL  GOUBT^8. 


OPFICBB81 

1.  In  a  suit  to^  recorer  damages  for  certaih  trespasses  brought  bj  ane  Board 
of  Directors  of  a  corporation  against  another  Board,  claiming  to  be  the 
legally  appointed  Directors  of  the  same  corporation : 

2.  It  was  hddj  first,  that  the  Board  defado  in  possession  of  the  franchises  of 
the  corporation  may  maintain  an  action  for  any  trespass  respecting  the 
corporate  property ;  and  that  the  acts  of  such  de  facto  officers  cannot  be 
coUaterally  Impeached ;  the  proper  way  of  trying  the  right  or  title  to  the 
office  being  by  an  action  in  the  nature  of  a  quo  tnarranto :  Hdd^  second^ 
that  the  defendants  could  not  justify  such  alleged  trespasses  under  oc^or 
of  proceedings  had  by  a  Justice  of  the  Peace  under  the  provisions  of  the 
Revised  Code,  chap.  40.  (Forcible  Entry  and  Detainer,)  as  the  Justice  In 
such  case  had  no  lurfsdrction.    At,^  Ten,  dt  0.  BaUrmid  Co.  y.  Jokm- 

8.  Courts  of  justice  not  only  redress  fraud,,  but  seek  ta  ledcese  faaud  by  re- 
moving temptation.  Therefore  Presidents  and  Directors  of  railroad 
companies  are  not  allowed  to  buy  up  and  speculate  upon  claims  against 
such  companies— such  contracts  being  In  every  respect  against  good 
morals,  and  consequently  against  public  policy.  McDonald  v.  Hamgh- 
ton,2&i. 

4.  A  President  de  facto  of  a  raflroad  company,  when  a  suit  to  pending  in 
which  his  right  to  the  office  is  to  be  tried,  and  Just  before  the  decision  of 
such  suit,  has  no  right  to  make  a  distribution  of  the  -funds  of  the  com- 
puiy  to  such  ereditoGs  as  he  may  elect  to  give  preference.  Walker  v. 
Flemminff^  468i 

5.  For  the  ord&iary  purposes  of  the  company,  and  in  order  to  keep  the  ma> 
chinery  in  motion,  a  de  facto  President  wiU  be  recognized  as  having  power 
to  act.    Tbid^ 

See  Actios B  Crv.>  4,  5,  6. 

OFFICIAL  BONDS. 

The  successor  of  a^  former  Clerk  and  Master,  who  received  bonds  given  for 
the  purchase  of  certain  lands  sold  by  the  former,  collected  the  same  and 
misapplied  the  proceeds,  is  liable  therefor  on  his  official  bond,  although, 
there  was  no  order  for  the  former  Clerk  and  I' aster  to  hand  over  such, 
bonds  to  him.    Alexander  v.  Johnston^  283^ 

PARTNEBS. 

See  Tbusts. 
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PAYMENT. 

1.  In  a  suit  on  a  note,  the  payment  of  which  is  relied  on  as  a  defence,  one 
of  the  defendants  testified  that  at  the  time  the  note  was  made,  it  was 
agreed  that  it  was  to  be  paid  in  certain  goods,  and  that  the  defendants 
delivered  the  goods  to  their  agent,  to  be  delivered  to  a  firm,  of  which  the 
payee  was  a  member,  according  to  such  agreement ;  and  the  agent  testi- 
fied that  he  sold  and  delivered  the  goods  to  the  firm  on  the  nsual  time  of 
thirty  days,  nothing  being  said  about  the  note :  M  vxu  field,  that  this  was 
9ome  evidence  of  payment,  which  ought  to  have  been  submitted  to  the 
jury,  and  that  his  Bonor  below  erred  in  charging  that  there  was  no  evi- 
dence of  payment.     Cwrmm  <fc  Orier  v.  Lineburger,  1  8. 

2.  Where  a  debtor  owes  several  debts  to  a  creditor  and  makes  payments,  he 
may  appropriate  such  payments  to  any  of  the  debts  he  pleases ;  if,  I^w- 
ever,  he  fails  to  do  so  at  the  time,  the  creditor  may  appropriate  them  as 
he  pleases,  at  any  time  before  suit  brought.    Jenkins  v.  Seal,  440. 

8.  Thcrffore,  where  such  debts  are  partly  secured  by  a  mortgage  of  personal 
property  for  an  amount  Insufficient  to  pay  all  the  debts,  and  the  debtor 
makes  no  application  of  his  payments  as  they  are  made,  the  creditor  is 
at  liberty  to  appropriate  such  payments  to  such  part  of  the  debts  as  is 
unsecured,  and  to  hold  the  property  mortgaged  liable  for  the  unpaid 
balance.    lUd, 

See  Bills,  Bonds,  <&o.,  10, 15 ; 

"    Rbgbipt. 

PERJURY. 

> 

1.  In  an  indictment  for  perjury,  the  question  whether  or  not,  one  of  the 
parties  charged  with  an  affray  in  the  Indictment,  upon  the  trial  of  which 
the  oath  alleged  as  false  was  taken,  retreated  ''thirteen  or  twelve 
paces,"  being  surplusage.  So  too,  is  the  question  whether  not,  one  of 
of  said  parties  was  stricken  ''two  or  three  times,"  before  striking  the 
other  party,  the  number  of  times  being  surplusage,  where  an  averment 
of  a  blow  would  have  sufficed.    State  v.  BotMU^  81. 

2.  An  averment,  that  the  defendant  "  deposed  and  g^ve  in  evidence  to  the 
jury  wilfm'ly  and  corruptly,"  amounts  to  a  charge  that  he  9voore  wilfully 
and  corruptly.    Ibid, 

8.  A  traverse  in  an  indictment,  pursuing  the  words  of  the  defendant  in 
taking  the  oath,  is  sufficient  in  an  indictment  for  perjury.    lUd. 

PLEADING. 

1.  The  answer  of  a  defendant  in  an  action  of  slander,  alleging  that  he  did 
not  speak  the  words  as  charged,  with  malice,  Ac,  but  that  he  believed 
them  to  be  true,  stating  his  reasons  for  such  belief ;  and  further,  that  he 
did  not  admit  that  the  words  alleged  to  be  slanderous  were  spoken  within 
six  months  of  the  time  of  bringing  the  action,  amount  under  our  liberal 
system  of  pleading,  to  the  pleas  of  justification,  and  the  statute  of  Umt 
tatlon.    Moore  v.  EdmUtonj  510. 
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2.  In  an  action,  of  the  natare  of  a  bill  in  equity  to  surcharge  and  faleif  j  an 
account  taken  under  a  decree  In  a  former  suit,  if  the  allegations  of  the 
complaint,  upon  which  the  plaintiff  bases  his  equity  to  hare  such  ac- 
count and  settlement  re-opened,  are  denied  in  the  answer,  so  that  mate- 
rial issues  of  fact  or  law  are  raised  by  the  pleadings,  such  issues  of  fact 
must  be  tried,  before  a  motion  of  the  plaintiff  to  re-open  the  account  can 
be  entertained.    JEToMston  ▼.  DaUon^  603. 

8.  When  the  allegations  of  a  complaint  present  a  case  of  equitable  juris- 
diction, as  in  an  action  to  surchai^ge  and  falsify  an  account,  such  action 
is  properly  instituted  in  the  Superior  Court.    I}Ad. 

4.  The  joinder  of  a  motion  to  amend,  by  restoring  a  part  of  the  record  In 
an  old  equity  suit  for  partition  and  sale,  with  a  prayer  for  relief  by  the 
correction  and  re-execution  of  a  deed,  is  a  good  g^und  for  demurrer, 
which. is  however  waived,  if  the  demurrer  is  not  filed  in  apt  time.  Xoh^ 
V.  i?feA,<k7. 

5.  The  amendment  may  be  made  by  a  motion,  after  notice,  in  the  original 
cause,  to  the  Judge  of  the  Superior  Court,  who  exercises  the  jurisdic- 
tion heretofore  exercised  by  the  Judge  of  the  Courts  ol  Equity.    Bnd^ 

Q.  Where  the  allegations  in  a  complaint,  (pra3ring  the  correction  and  re- 
execution  of  a  deed,)  that  the  fee  simple  in  the  land  was  sold  and 
brought  a  good  price,  and  that  by  mistake  the  word  "  heirs  "  was  omit- 
ted and  the  seal  of  the  Clerk  and  Master  was  not  affixed,  are  not  con- 
troverted in  the  answer,  or  where  the  answer  as  to  such  allegations  is  so 
obscure  and  meaningless  as  to  have  no  legal  effect,  and  to  amount  only 
to  a  '*sham  plea,"  the  presiding  Judge  was  right  in  refusing  to  sub- 
mit the  issues  of  fact  to  the  jury,  and  in  adjudging  that  the  correc- 
tion should  be  made.    JMd. 

See  Attachment; 

"    Claim  and  Dbliyebt,  «fco., ; 

'^     COUNTT  COMMI86IONSB8,  4,  5,  6; 

"    iNJUKcnoN,  1,  2 ; 

**    Tbnant  by  the  Cubtbsy,  1,  2l 

PRACTICE— CIVIL  CASES. 

1.  There  are  three  modes  of  trial  provided  for  by  the  Code  : 

1.  Trial  by  jury. 

2.  Trial  by  the  Court. 

8.  Trial  by  referees.     Qreen  v.  Coatfa&ury,' 20. 

2.  If  a  reference  is  made  by  consent,  it  is  a  mode  of  trial  selected  by  the 
parties,  and  Is  a  waiver  of  the  right  of  trial  by  a  jury.    I\Ad. 

-  8.  If  no  exceptions  be  taken  before  the  referees,  and  their  report  go  up 
without  exceptions,  and  either  party  desire  to  except,  then  and  there  in 
term  time,  he  must  be  permitted  to  do  so.  And  then  his  Honor  must 
pass  upon  them,  as  if  they  had  been  taken  before  the  referees.    Ibid, 

4.  Where  a  report  Is  made  under  a  compulsory  reference,  and  exceptions 
are  filed,  and  issues  made  by  these  exceptions,  either  party  has  the  rlgh^ 
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to  have  the  iBeues  tried  by  a  jury ;  because,  not  having  waived  a  trial  by 
Jury,  as  is  done  when  the  reference  Is  by  consent,  the  party  has  a  consti- 
tutional right  to  a  trial  by  Jury. 
Section  24d,  C.  C.  P.,  construed,  and  the  practice  under  the  same  settted 
and  fully  explained.    Ibid. 

5.  In  a  case  of  compulsory  reference,  either  party  may,  at  some  stage  of  the 
proceedings,  to  be  determined  by  the  Court,  demand  a  trial  by  jury  of 
the  Issues  arising  in  the  report  of  the  referee.  But  if  the  reference  has 
been  made  by  consent,  the  parties  waive  their  right  to  have  such  issues 
tried  by  a  Jury,  and  cannot  demand  it,  after  having  by  such  waiver  re- 
nounced it.    (Rodman,  J„  dissenting.)    Am\flcld  v.  Brown,  27. 

6.  The  Act  of  1866-'79,  chap.  59,  sec.  2,  is  repealed  by  the  Act  of  18(»-'e9, 
and  by  chap.  121.  Bat.  Rev.,  so  that  a  jury  trial  upon  certain  issues  can- 
not under  the  provisions  of  that  Act  be  now  demanded.  Lippard  v. 
JSoseman,  84. 

7.  Parties  are  entitted  to  a  jury  trial  in  all  cases  when  they  have  not  waived 
their  right  to  demand  it,  as  they  have  by  a  reference  by  consent.    Ibid. 

8.  In  a  petition  for  a  certiorari,  as  a  writ  of  flalse  judgment,  it  must  be 
affirmed  or  shown  that  a  judgment  wa^  rendered ;  if  the  cerdorari  is  ap- 
plied for  as  a  substitute  for  an  appeal,  the  party  must  show  that  he  had 
been  improperly  deprived  of  his  appeal,  or  has  lost  it  by  accident.  Bar' 
ion  ex  parte,  154. 

9.  The  Acts  of  ISTO-'Tl,  chap.  42,  sees  1  and  2,  (Bat.  Rev.,  chap.  18.  sees.  1 
and  2,)  and  of  1871-'72,  chap.  45,  do  not  change  the  venue  of  any  action ; 
and  therefore  actions  against  a  Board  of  County  Commissioners  must  be 
brought  in  the  county  of  such  Commissioners.  Steele  v.  CommissUmers 
qf  Mutheifard,  187. 

10.  An  order  of  Court,  sending  back  a  report  to  a  commissioner  or  referee,  is 
sufficient  notice  to  the  party  excepting  to  such  report,  of  its  recommit- 
ment.   Herring  v.  Murphy,  164. 

11.  A  commissioner  in  applying  the  scale  of  depreciation  to  payments  and 
receipts,  applied  the  same  at  the  date  the  several  payments  were  made 
and  the  receipts  given  :  Mdd,  to  be  proper  and  no  ground  of  exception, 
in  the  absence  of  proof  that  the  i)arty  kept  on  hand  the  identical  money 
received.    Ibid. 

12.  A  commissioner  reports  that  the  evidence  upon  which  he  stated  the  ac- 
count, "  was  the  reports  of  the  defendant  as  guardian  to  the  Court,  one 
voucher  for  defendant,  (which  is  allowed,)  and  defendant's  affidavit :" 
Held,  that  was  a  sufficient  statement  of  the  evidence  to  justify  a  confir- 
mation of  the  report.    Ibid. 

18.  The  presiding  Judge,  under  the  old  Equity  practice,  might  or  might  not 
submit  issues  to  a  Jury,  as  he  saw  fit ;  and  might  sustain  or  disregard  the 
finding  of  the  jury  on  such  issues  as  he  thought  best.  B!ar9(ni  v.  Catd- 
t^U,  291. 

14.  If  an  appellant  fails  to  assign  and  prove  an  error,  the  judgment,  although 
erroneous,  must  be  affirmed.     Utley  v.  Foy,  803. 

15.    In  our  practice,  the  Judge  below  is  not  required  to  recapitulate  the  testi- 
mony given  in  on  a  trial  before  him  a  second  time,  although  one  of  th 
parties  may  request  it  to  be  done.^Arion  v.  CraigmHes,  8  6. 


778 


16.  The  proper  practice  in  a  proceeding  against  an  Adnrinlstrator,  who  at  the 
time  was  Judge  of  Probate,  seems  to  be,  to  make  the  sommons  retaina- 
ble before  him,  and  then,  under  the  provisions  of  the  act  of  V7  -'73, 
chap.  197,  transfer  the  whole  proceedings  before  the  District  Judge,  who 

-  will  make  the  necessary  orders  In  the  premises. — WUmoh  v.  Abrtmu,  234. 

17.  Exceptions  to  the  report  of  a  referee,  that  he  adopted  a  former  settle* 
ment  as  the  foundation  of  his  report ;  that  he  stated  oo  eyldence  upon 
which  he  found  the  facts  reported  ;  that  he  filed  no  vouchers  nor  re- 
ceipts, nor  did  he  refer  to  any  authorizing  the  disbursements  reported ; 
and  that  he  did  not  state  when  certain  judgments  were  obtained,  are  aU 
well  taken,  and  the  report  was  properly  set  aside. — Ibid. 

18.  When  issues  are  made  up  by  the  pleadings,  parties  have  the  right  to  have 
those  material  to  the  determination  of  the  case  submitted  to  a  jury ;  and 
for  the  presiding  Judge  to  withdraw  such  material  issues  and  substitute 
others,  is  errof . — Albright  v.  MitcheUy  445. 

19.  When  the  Judge  below  does  not  find  the  facts  upon  which  he  overruled 
the  defendant's  exceptions,  and  the  defendaq^  not  having  requested  him 
to  find  such  facts,  this  Court  will  remand  the  case  that  tiie  facts  may  be  ' 
found  either  by  his  Honor,  or  in  a  ease  under  the  Cede. — Fronebarger  v. 
Leufi8j  456. 

20.  All  questions  of  practice  and  procedure  as  to  amendments  and  continu- 
ances arising  on  a  trial  in  the  Court  below,  are  In  the  discretion  of  the 
presiding  Judge,  from  whose  judgment  thereon  there  is  no  appeal. — 
AusHn  V.  Clarke,  458. 

21.  When,  in  his  complaint,  the  plaintiff  demands  unliquidated  damages, 
there  must  be  an  enquiry  to  ascertain  the  amount  thereof. — Mayfidd  v. 
Jones,  536. 

22.  The  presiding  Judge,  on  a  trial  in  the  Court  below,  has  the  power  to 
allow  or  refuse  amendments  to  the  pleadings. — WaU  v.  FairUy,  537. 

23.  Whenever  a  party  is  put  out  of  i>ossessIon  by  process  of  law,  and  the 
proceedings  are  adjudged  void,  an  order  for  a  writ  of  restitution  is  a 
part  of  the  judgment,  and  should  be  made.— -ftiry  v.  Tupper,  588. 

24.  In  a  petition  to  re-hear,  it  should  appear  either  that  there  is  error  of  law 
apparent  on  the  record,  or  that  testimony  has  been  newly  discovered 
which  would  materially  vary  the  case.  That  no  pleadings  have  been 
filed  in  a  cause  before  the  Probate  Court,  and  that  evidence  of  the  wit- 
nesses was  not  taken  by  question  and  answer,  and  signed,  are  no  such 
grounds  of  error  of  law  as  will  entitle  a  party  to  have  the  cause  re-heard 
after  final  judgment,  especially  when  it  appears  that  such  party  had  eveiy 
opportunity  for  a  full  defence,  and  of  an  appeal.— Wlffiaww  v.  WJfltons, 
665. 

25.  A  re-hearing  is  not  a  matter  of  right,  but  rests  In  the  sound  discretion  of 
the  Court,  where  the  parties  to  a  final  judgment  faH  to  appeal  by  their 
own  default. — Ibid, 

Bee  Appeal  ; 

"  ABBITIU.TI02I,  Ac,  1,2; 

"   EXSCUTOBS,  Ac,  7. 
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PRACTICE— CKIMINAL  CASBft. 

1.  A  motion  in  arrest  of  Jadgpment,  rests  on  error  upon  the  face  of  the  re- 
cord ;  and  any  statement  of  the  case  by  counsel  tends  to  confuse  instead 
of  aid  the  Court,  who  are  obliged  to  examine  the  whole  record,  and  pro- 
nounce Judgment  according  to  the  rery  rights  and  merits  apparent 
thereon.    JUtate  y.  Bolfbitt,  SI. 

2.  In  criminal  trials  against  two  or  more  defendants,  the  Judge  has  the 
right  in  his  discretion  to  separate  the  eyidence  bearing  upon  the  case  of 
each,  and  to  instruct  the  jury,  as  to  what  is  competent  against  one,  and 
hieompetent  against  another.    State  y.  OoUim  <fe  JBUdock,  241. 

8.  In  trials  for  capital  felonies,  the  presiding  Judge  has  the  right  to  regulate 
by  reasonable  rules  and  limitations,  the  arguments  in  the  cause :  Hence^ 
it  is  no  good  ground  for  a%ew  trial,  that  the  counsel  of  the  prisoner  was> 
limited  by  the  Court,  in  his  remarks,  to  one  hour  and  a  half.    Ibid. 

4.  When  seyeral  persons  are  jointly  indicted,  they  cannot  claim  separate 
trials  as  a  matter  of  right.  Such  separation  is  a  matter  of  discretion 
with  the  Court.    Ibid, 

5.  It  is  no  good  cause  of  challenge,  that  the  juror  has  formed  and  expressed 
an  opinion  adverse  to  the  prisoner,  such  opinion  being  founded  on  rumor, 
and  the  juror  further  stating  that  he  could  try  the  case  according  to  the 
law  and  evidence,  uninfluenced  by  any  opinion  he  may  have  so  formed 
from  such  rumor.    Ibid, 

t.  It  is  not  necessary  that  a  prisoner  should  be  arraigned  and  plead  at  a 
preceding  regular  term  to  the  Special  Term,  at  which  he  is  tried.  State 
V.  Ketcheyy  921. 

7.  Because  of  a  juror^s  being  first  coiosin  to  the  prisoner,  is  no  good  cause 
of  challenge  by  the  prisoner,  unless  it  be  shown  that  ill  feeling  or  bad 
blood  exists  between  the  juror  and  the  prisoner.    Ibid. 

PRESIDENT  DE  FACTO. 
See  Officers,  4,  5. 

PRIORITY. 

See  ExBO^RS  and  Adh'rs,  11. 

PRIVATE  EXAMINATION. 
See  Dbbds,  1,  2. 

PROBATE  COURTS. 

1.  In  a  proceeding  to  subject  real  estate  to  sale  for  assets,  after  a  report  of 
the  sale  is  returned  and  conflmed,  the  Judge  of  Probate,  upon  proper 
cause  shown,  has  the  right  to  set  the  sale  aside,  and  order  a  resale  of  the 
property.    Lovenier  v.  Jfeaiw,  167. 

2.  And  although  the  exercise  of  this  right  is  discretionary  with  the  Judge 
of  Probate,  still  it  is  such  a  matter  of  legal  discretion,  involving  a  ''mat- 
ter of  law  or  legal  inference,''  that  an  appeal  will  lie  from  his  decision. 
Ibid. 
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8.  There  are  quesHoru  of  fact,  as  distinguished  from  istuet  of  fact  which  the 
Probate  Judge  in  cases  before  him,  and  the  District  Judge  in  cases  before 
him,  may  decide  without  a  Jury.  And  in  a  motion  made  to  set  aside  a 
sale,  it  is  not  necessary  for  the  Judge  in  case  of  appeal,  to  send  to  the 
appellate  Court  a  separate  statement  of  the  facts  upon  which  his  de- 
cision rests  when  the  affidavits  and  counter-affidavits  for  and  against  the 
motion,  accompany  the  case.    Jbid. 

4.  Courts  of  Probate  have  original  Jurisdiction  of  special  proceedings  for 
the  recovery  of  distributive  shares  and  legacies  which  have  not  been  as- 
sented to  by  the  executor.  ^^  hen,  however,  actions  for  the  same  have 
been  brought  to  regular  terms  of  the  Superior  Courts,  the  def  eq;t  is  cured 
by  the  act  of  1870-»71,  chap.  108,  (Bat.  Rev.  chap.  17,  setions  4*35,  ^6.) 
BeU  V.  King,  880. 

See  Guardian  and  Ward,  8. 

Praotick,  Civ.,  16,  2L 
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PROMISSORY  NOTES. 

See  Bills,  Bonds  and  Prohissort  Notes. 

PUBLIC  PRINTER. 

The  Act  of  186^70,  chap.  48,  repeals  the  act  establishing  the  office  of  Pub. 
lie  Printer ;  and  the  Public  Printer  as  now  provided  for,  is  not  an  officer 
within  the  meaning  of  the  Constitution.  Brown  v.  Turner  and  Mower- 
toHj  93. 

QUO  WARRANTO. 

See  Actions,  Civ.,  4; 
"   Officers,  2. 

RAILROAD  COMPANIEa 

(Stock  in,)  See  Actions,  Civ.,  3 ; 

"  "    Cities  and  Towns,  4 ; 

(NBaLioENCs,)  See  Negligence,  2 ; 
See  Officers,  1,  2,  4,  5. 

RECEIPT. 

A  receipt  for  a  certain  sum,  in  payment  of  a  lost  or  mislaid  note,. discharges 
«      only  so  much  of  said  note  as  such  receipt  amounts  ta     WUAeringUm  t. 
JPhiUipSf  444. 

RECORDS. 

See  Evidence,  6 ; 

"     GUARl  IAN  AND  WABD,  6. 

REFEREN  E  AND  REFEREES. 

See  Practice  Civ.,  1,  2,  8,  4,5, 10, 17 
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HEGISTRATION. 
*      8t  e  J  BBD9  OF  Trust. 

REHEARING. 

* 

See  PracJtice,  34,  25 ; 
"   Supreme  Court,  3. 

REWARDS. 

A  person  applying  for  and  receiving  from  a  Sheriff  a  warrant  and  special 
deputation  to  arrest  a  fugitive  from  justice,  and  who  executes  the  war' 
rant  and  delivers  to  the  Sheriff  the  person  arrested,  is  not  entitled  to  the 
reward  offered  by  the  Governor  for  the  apprehension  of  such  fugitive. 
.  Malpasi  V.  Oov.  Caldmlly  130. 

RIOT. 

8«e  Indictment,  1. 

ROADS. 

1.  An  order,  Issued  by  the  Township  Board  of  Trustees,  appohiting  a  per- 
son overseeV*  of  a  road,  is  proper  evidence  of  such  appointment  and  is 
admissible.— /Stete  v.  CattbUy  02. 

1.  Section  hands  employed  on  our  Railroads  at  regular  wages,  are  not 
thereby  excused  from  working  on  the  public  highways  of  the  country. 
Jbki. 

SALE  OF  LAND. 

See  Contract,  10,  11. 
"  Exbc'rs,  Ac,  17. 

SALE  OF  LAND  FOR  ASSETS. 

K    Wliere  a  tract  of  land  upon  which  a  widow  had  dower  was  sold,  for  the 
purpose  of  making  assets  to  pay  debts  by  the  administrator  of  the  hus- 
band in  two  separate  parts,  and  she  bid  off  both  parts  at  unequal  prices, 
«  and  the  sale  was  set  aside  as  to  the  cheaper  part :   It  was  ?uld,  that  she 

had  the  right  to  have  the  sale  set  aside  as  to  the  other  part  also,  where 
ft  appeared  that  she  would  not  have  purchased  the  former  part  unless 
she  could  have  got  the  latter  with  It,-— Davis  v.  Oureton,  667. 

2.  In  an  application  to  sell  land  to  pay  debts  by  an  administrator  de  bonis 
fum,  with  the  will  annexed,  when  it  appears  that  the  first  executor  as- 
sented to  and  paid  the  legacies  of  the  testator*  s  personal  property, 
without  paying  the  debts,  and  that  such  executor  had  given  a  bond  for 
the  faithful  administration  of  the  assets  of  his  testator,  one  of  the  sure- 
ties on  said  bond  being  at  the  time  of  the  application  solvent,  and  that 
the  personal  property  left  by  the  testator  was  sufficient  to  pay  his  debts : 
Seldf  that  the  administrator  de  bonis  ntm,  Ac,,  must  first  sue  oq  the  bond 
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of  the  executor  before  he  can  obtain  a  license  to  sell  the  real  estate,  and 
that  the  order  directhig  a  sale  at  this  time  wjts  erroneo«s.— CViWton  t. 

SeeAoRtiMB  t,B,4; 
"  EzxouTtOKyI,  2; 
**  ExsouTOAS,  &o.,  17 ; 
"  Probate  Court,  1 ; 
'<  Shbriff^b  Sale,  2, 

SETT  OFF* 

See  Counteb-Glaim. 

SHERIFFS. 

1.  Whenever  a  SherUff  into  whose  hands  an  execution  is  placed,  levies  the 
same  and  advertises  a  sa!e>  he  becomes  entitled  to  his  commissions.  And 
if  the  plaintiff  in  the  execution,  receives  the  amount  from  the  debtor, 
and  orders  the  same  to  be  returned  unexecuted)  he  makes  himself  liable 
for  the  Sheriff's  feeB^—WUlard  v.  SatchweU,  268. 

2.  A  Sheriff,  who  advertises  a  sale  of  land,  levied  upon  under  execution  to 
take  place  on  Monday,  the  first  day  of  the  term  as  prescribed  by  law, 
which  sale  Is  postponed  from  day  to  day,  has  a  right  to  sell  the  same  on 
the  Friday  succeeding. — Wade  db  Smttherman  v.  Sanden^  270. 

3.  A  rule  on  a  Sheriff  to  show  cause  why  he  has  not  obeyed  the  mandate  in 
an  execution  and  sold  certain  land,  and  the  reveraionaiy  interest  therein, 
is  well  answered,  by  showing  that  the  land  had  been  assigned  as  a  home- 
stead, and  by  pleading  the  act  of  1870-'71,  forbidding  the  sale  of  the  re- 
versionary interest,  and  the  rule  must  be  dischai^ged.— iTon^s  v.  Wagoner, 
822. 

4.  Until  his  fees  are  paid  or  tendered,  a  Sheriff  is  not  bound  to  execute  pro- 
cess.— Johruanv Kefmedai/f  485. 

See  NEW  Trial,  1. 

*<  Reward. 

SHERIFF»S  DEED. 

See  EviDEMOE,  18. 

SHERIFF'S  SALE. 

1.  In  1881  and  before,  in  order  to  subject  land  to  the  payment  of  debts, 
there  was  in  the  first  place,  a  Judgment  against  the  personal  representa' 
tive,  fixing  the  debt ;  and  in  the  second  place,  a  9ei,fa,f  setting  out  the 
judgment,  and  calling  upon  the  heirs  to  show  eattse  why  execution 
should  not  issue  against  the  land  which  had  descended.  Thtrrfore^  a 
purchaser  at  a  SherlfTs  sale  under  an  execution  unsupported  by  such 
judgment  and  iciref<tci<u,  obtains  no  title.     Oravford  v.  BelrympUy  156. 

2.  A  purchaser  of  land  from  one  claiming  the  same  under  a  deed,  declared 
by  the  jury  to  be  fraudulent,  stands  on  no  better  footing  than  such  fraud- 
ulent donee  himself ;  nor  can  the  deed  of  such  purchaser  have  any  other 
or  greater  effect  than  the  deed  declared  to  be  fraudulent,  except  such 
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parchaae  was  for  a  yaloable  consideration,  and  without  notice  of  the 
fraud  attempted  to  be  perpetrated.     Wade  d  SmUherman  v.  SctunderSf  ^0. 

8.  A  bidder  for  land  sold  under  an  execution  in  his  favor,  and  who  received 
the  proceeds  of  such  sale,  is  not  thereby  estopped  from  showing  in  a 
subsequent  and  different  proceeding,  that  the  land  belongjed  to  some  one 
else  other  than  the  defendant  in  his  execution.    IbicU 

4.  A  purchaser  at  a  SherilTs  sale,  as  against  the  defendant  in  the  execution 
who  withholds  possession,  is  entitled  to  recover  as  of  course ;  and  the 
debtor  cannot  Justify  his  act  of  refusing  to  give  up  the  possession  on  the 
ground  of  the  title  betaig  in  a  third  person.    Ibid,  277.  * 

See  JtDOMBKT ; 

"  Shbriffs,  9; 

SLANDER. 

See  Pleading. 

SPECIFIC  PERFORMANCE. 
See  Bills,  Bonds,  &c.,  12. 

SPECIAL  TERM. 

See  Pbaotiob  CRiM.,  6 ; 

**   SUFBBIOB  COXTBTB,  4. 

STOCK. 

(SUBSCBIFTIOK  TO,)  See  CiTIBS,  Ac.f  4 ; 

"  "         *•    Co.  COMMISSIONEBS,  5,  6,  7. 

SUBROGATION. 

See  BZB0UTOB8,  Ac,  13 ; 
"   StmxTT,  2. 

SUPERIOR  COURTS. 

1.  The  Superior  Courts  have  the  power  to  amend  a  warrant  issued  by  a 
Justice  of  the  Peace  against  a  person  refusing  to  work  the  road,  by  In- 
serting the  State  as  plaintiff  instead  of  the  overseer.    Slate  v.  Cauble,  62. 

2.  The  Superior  Courts,  in  term  time,  have,  under  the  Act  of  1872-*78,  chap. 
175,  jurisdiction  of  actions  by  creditors  against  administrators.  Johnaon 
V.  JknfU,  581. 

8.  The  Court  below  has  no  power  to  allow  an  amendment  to  an  execution, 
so  as  to  divest  the  title  acquired  by  a  subtequent  innocent  purchaser, 
without  notice.    WUHame  v.  Sharpe,  582. 

4.  The  Act  of  1868-'e9,  chap.  272,  and  the  Act  amendatory  thereof,  1871-73, 
chap.  15,  authorizing  the  Ck>vemor  of  the  State  to  appoint  Special  Terms 
of  the  Superior  Courts,  are  not  uDConstitaUonaL    And  in  appointing 
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such  Special  Terms,  the  Gorenior  is  not  boaod  by  the  certificate  of  the 
Judge,  BO  far  as  to  confine  such  terms  to  the  tHal  of  a  particular  class  of 
cases.    State  y.  Kctchey,  621. 

SUPREME  COURT. 

1.  The  Supreme  Court  has  no  Jurisdictioti  'under  the  Constitution,  to  con- 
sider  the  evidence  and  rerlew  the  finding  of  the  Court  below,  in  regard 
to  facts,  as  well  as  in  regard  to  *<  legal  Inference,"  whether  such  issues 
of  fact  are  tried  by  the  Judge  or  by  a  Jury,  or  are  made  by  the  pleading, 
as  under  the  old  system,  or  are  eliminated  by  the  Court  from  complaint 
and  answer,  or  by  means  of  exceptions  to  a  report.    Keener  y.  Ii^nffer,  85^ 

2.  The  Supreme  Court  has  no  power  to  compel  by  process  of  attachment,  a 
a  defendant  to  pay  a  Judgment  against  him  for  costs  recovered  by  a 
plaintiff  in  this  Court.    Phillips  v.  Trezevant^  176. 

8.  A  party  plaintiff  has  no  right  to  have  a  decree  re-heard  by  which  certain 
lands  were  directed  to  be  sold,  (and  which  afterwards  confirmed  the 
sale,)  when  such  party  is  in  no  way  interested  in  the  proceeds  of  sale, 
and  did  not  ask  a  sale  in  her  original  complaint.    SinUm  v.  Bwton,  790. 

See  Pbaotice. 

SURETY  AND  PRINCIPAL. 

1.  The  surety  on  a  bond  is  entitled  to  all  the  legal  and  equitable  defences  to 
which  his  principal  is  entitled,  which  attached  to  or  was  connected  with 
the  debt,  evidenced  by  such  bond.  And  it  is  competent  for  such  surety 
to  Introduce  any  evidence  tending  to  set  up  such  defence ;  for  instance, 
to  prove  a  set-off  or  counter-claim  contracted  in  reference  to  the  debt 
sued  upon.    JiarraU  v.  MarHn,  459. 

2.  A  surety  of  a  Judgment  debtor,  has  ai\  equity  to  be  subrogated  to  the 
rights  of  his  creditor,  when  it  has  been  agreed  by  several  creditors  of  the 
same  debtor,  that  his  land  should  be  sold,  jaJthough  conveyed  before 
their  executions  became  liens,  and  the  proceeds  of  such  sale  should  be 
divided  in  proportion  to  the  amounts  of  their  Judgments,  the  Judgment 
of  the  caeditor  whose  debt  was  secured,  being  credited  with  his  interest 
in  the  proceeds  of  the  sale,  so  as  to  diminish  the  amount  to  be  paid  by 
the  surety.  And  if  this  agreement,  as  alleged  in  the  complaint,  is  denied 
or  controverted  by  the  answer,  issues  must  be  made  and  submitted  for 
the  purpose  of  establishing  said  agreement  before  the  equities  of  the 
plaintiffs  can  be  declared.    Rrry  y.  JbT^,  697. 

See  Abatbmeht,  1 ; 

"    Executors,  &c.,  12. 

TAXES. 

1.  The  provision  of  sec.  6,  (7,)  Art.  V.  of  our  State  Constitution,  restrain- 
ing County  Commissioners  from  levjing  a  tax  more  than  double  tiie 
amount  of  the  State  tax,  does  not  apply  to  taxes  levied  to  pay  debts 
against  the  County  existing  at  or  before  the  adoption  of  the  CoiMtltniion. 
Saughttm  v.  Comm^rf  (^Jane$f  466. 
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2.  The  equation  of  taxation  provided  for  In  Art.  V,  Sec.  1,  does  not  apply 
to  taxes  to  pay  a  public  debt  existing  at  the  adoption  of  the  Constitu- 
tion, or  for  special  county  purposes ;  nor  does  sec.  7  of  the  same  Article, 
forbidding*counties  to  levy  more  than  double  of  the  State  tax,  apply 
to  such  debts.    J^treet  v.  Comni'rs  of  Craven^  644. 

8.  There  is  nothing  in  the  Constitution  of  the  State,  which  prohibits  the 
Commissioners  of  a  county  from  taxing  polls,  to  pay  a  county  debt  in- 
curred before  1868;  and  there  is  nothing  in  that  Instrument,  fixing  a 
maximum  of  taxation  for  such  purpose.  Brothers  v.  Comm'rs  of  Curri- 
tuck, 720. 

See  County  Commissioners,  7. 

TENANT  BY  THE  CURTESY. 

' .  A  tenant  by  the  curtesy  initiate  has  a  riglit  to  sue  alone  for  the  possession 
of  his  wife's  land,  and  for  damages  for  the  detention  of  it.  WUson  v. 
Aroitz,  670. 

2.  A  complaint  by  a  husband  which  states  that  he  was  married  to  his  wife 
In  1841,  that  he  had  by  her  several  living  children,  and  that  she  acquired 
the  land  in  question  by  a  deed  executed  to  her  in  1844,  is  sufficient  to 
show  his  title  as  tenant  by  the  curtesy  initiate  of  the  land ;  and  the  fact 
that  the  act  of  1848  (Battle's  Rev.  chap.  69,  sec.  43,)  deprives  him  of  the 
power  to  lease  the  land,  without  the  consent  of  his  wife,  will  not  prevent 
his  recovery  of  the  land  by  an  action  under  the  C.  C.  P.,  without  joining 
his  wife  as  a  part}'.    Ihid. 

See  IIUSBAND  AND  WiFE,  2. 

TENDER. 

1.  A  promissory  note  payable  in  Confederate  currency  in  1 863,  Is  a  contract 
to  pay  tnoiiey,  and  not  a  contract  to  deliver  specific  articles  :  Ilcncc,  a 
tender  of  the  money  at  the  day  does  not  satisfy  the  debt,  but  only  stops 
the  interest. — B<tnk  of  Charlotte  v.  Daindsoiij  1 18. 

2.  In  an  action  upon  such  note,  where  the  money  tendered  had  been  refused  : 
It  mm  Jickl,  that  although  the  defendant  need  not  bring  into  Court,  the 
<  onfederatc  money,  now  worthlesp,  he  should  have  accompanied  his  plea 
by  a  payment  into  Court  of  the  statutory  equivalent  for  such  Confederate 
money  :  lid d  further,  that  the  plaintiff  was  entitled  to  interest  from  the 
date  of  the  service  of  his  summons. — Hid. 

3.  A  tender  of  Confederate  money  to  be  valid  to  stop  interest  should  be  ac- 
comininicd  with  an  offer  to  pay  the  scaled  value  of  the  note  or  claim  sued 
upon  ;  otherwise,  interest  will  run  from  the  demand  of  payment,  or  from 
tho  time  the  process  in  the  action  is  served. — Taie  v.  JSmUh,  685. 

4.  ^^'here  it  was  found  on  the  trial  below,  thiit  the  defendants  were  ready, 
able  and  willing,  and  offered  to  pay  in  Confederate  money  the  amount  of 
two  notes  due  the  plaintiff,  soon  aft^r  they  fell  due  In  February,  1  64, 
which  offer  was  refused  :  //rW,  that  the  offer  to  pay  stopped  the  Interest 
from  the  time  It  wiis  made  until  the  date  or  service  of  the  summons  In 
the  action  brought  to  recover  the  notes. — Bank  of  Charlotte  v.  JSttmhomtc 
it  McCaal'j,  703. 
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